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8766 

UNION  BUFFALO  MILLS  CO.  x*  TtfESMAR. 

(81  S.  E.  181.) 

Attachment.    Motion  to  Dissolve.     Right  of  Defendant. 

Where  plaintiff,  in  an  action  to  recover  a  debt  from  defendant,  attaches 
money  in  the  hands  of  a  trust  company,  defendant,  claiming  that  the 
money  belonged  to  a  bank,  has  no  standing  to  move  to  dissolve  the 
attachment. 

Before  Sease,  J.,  Union,  September,  1913.  Appeal  dis- 
missed. 

Action  by  the  Union  Buffalo  Mills  Company  against  Alex. 
Thesmar,  doing  business  under  the  firm  name  of  Alexander 
Thesmar  &  Co.  From  an  order  refusing  to  set  aside  an 
attachment,  defendant  appeals. 

1—98. 
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Mills  Company  v.  Thesmar. 


Opinion  of  the  Court.  {9$  S.  C. 


Messrs.  McCtdlough,  Martin  &  Blythe,  for  appellant,  cite : 
Defendant  may  seek  to  have  attachment  set  aside,  for  benefit 
of  the  bank:  93  S.  C.  41;  which  owns  the  funds  attached: 
89  Ga.  108 ;  14  S.  E.  891 ;  91  Ga.  307 ;  18  S.  E.  188 ;  93  Ga. 
484;  21  S.  E.  50;  122  Ga.  67;  49  S.  E.  816;  112  Ga.  814;  38 
S.  E.  105;  87  Ga.  435;  13  S.  E.  586;  136  Ga.  372;  71  S.  E. 
660;  55  N.  Y.  Supp.  561;  102  N.  W.  978;  139  Mich.  392; 
70  L.  R.  A.  615;  30  W.  Va.  518;  8  L.  R.  A.  101;  93  S.  C. 
30,  41.  Intervention  by  the  bank  does  not  prevent  defend- 
ant from  making  this  motion:  72  S.  C.  450 ;  93  S.  C.  30 ;  53 
S.  C.  110.     Affidavit  insufficient:  93  S.  C.  105,  106. 

Messrs.  J.  Ashby  Sawyer  and  William  Elliott,  for 
respondent,  cite:  Cases  distinguished:  72  S.  C.  450;  93  S.  C. 
30;  53  S.  C.  110;  30  S.  E.  830.  Ownership  of  draft:  136 
Ga.  372;  71  S.  E.  660;  72  S.  C.  462. 

March  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  attachment  proceeding.  The  plaintiff  claims 
that  the  defendant  owes  it  a  debt,  to  wit,  $1,274.78  ;  that  the 
defendant  is  a  nonresident  of  this  State,  and  that  he  has 
property  in  this  State,  to  wit,  $2,973.80  in  the  hands  of 
Nicholson  Bank  &  Trust  Company,  of  Union,  S.  C.  The 
plaintiff  took  out  attachment  proceedings,  and  attached 
$1,500  of  this  money.  The  National  Bank  of  Savannah 
served  a  formal  notice  that  it  is  the  owner  of  this  fund. 
The  "defendant  gave  notice  of  a  motion  before  his  Honor, 
Judge  T.  S.  Sease,  to  dissolve  the  attachment."  The 
defendant's  motion  was  based  upon  the  claim  that  the 
National  Bank  of  Savannah  was  the  owner  of  the  fund  and 
not  the  defendant.  Judge  Sease  refused  to  set  aside  the 
attachment,  and  from  his  order  the  defendant  appealed  upon 
three  exceptions.  Neither  of  these  exceptions  legitimately 
arise  in  this  case.     The  initial  question  is.  Can  a  defendant, 
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who  claims  neither  possession  nor  title,  move  to  set  aside  an 
attachment?  He  cannot.  Metts  v.  P.  &  A.  Life  Insurance 
Co.,  17  S.  C.  122.  Mr.  Drake,  the  highest  authority  on 
attachment  proceedings,  says  that  "the  defendant  debtor 
cannot  move  to  dismiss  an  attachment  on  the  ground  that 
the  property  attached  did  not  belong  to  him."  The  question 
is  between  the  attaching  plaintiff  and  the  intervening  claim- 
ant. 

The  appeal  is  dismissed. 

Mr.  Justice  Gage  did  not  sit  in  in  this  case. 


8857 
PLANTERS  OIL  CO.  v.  LIGHTSEY. 

(81  S.  E.  1102.) 

Sales.    Delivery.     Performance   of   Contract.     New   Trials.     Appeal 
and  Error. 

1.  Under  a  contract  to  sell  certain  goods  at  a  price  f.  o.  b.  a  certain 
point,  to  be  shipped  to  purchaser  at  another  point  named,  a  delivery 
to  a  carrier  on  a  bill  of  lading  to  shipper's  own  order  notify  pur- 
chaser at  place  named  for  delivery,  freight  charges  to  be  there  col- 
lected; and  forwarding  such  bill  of  lading  attached  to  draft  for 
contract  price  less  freight  charges  to  f.  o.  h*  point,  to  be  delivered  to 
purchaser  on  his  paying  the  draft  at  bank  nearest  his  place  of  busi- 
ness, at  a  point  other  than  that  of  destination,  shipper  refusing  to 
release  them  until  such  draft  was  paid,  is  not  a  delivery  of 
the  goods  to  the  purchaser  nor  a  performance  of  the  contract  by  the 
seller,  where  the  goods  never  reached  destination  because  the  freight 
charges  thereon  were  not  prepaid. 

2.  On  appeal  by  plaintiff  from  order  granting  a  new  trial,  no  error 
being  found  in  the  order,  judgment  absolute  will  be  rendered  against 
him,  and  the  action  dismissed. 

Before  Spain,  J.,  Hampton,  February,  1913.     Affirmed. 

Action  by  Planters  Oil  Company  against  W.  F.  Lightsey. 
From  order  granting  a  new  trial,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion. 
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Mr.  J.  W .  Vincent,  for  appellant,  cites :  Cash  sale,  con- 
templated: Cent.  Dig.  Sales,  par.  230;  Decennial  Digest 
Sales  82  (2);  34  N.  J.  L.  408.  Delivery  to  carrier  was 
delivery  to  vendee:  Cent.  Digest  Sales  377;  Dec.  Dig.  Sales 
161;  42  Ala.  199;  64  Atl.  634;  62  L.  R.  A.  795;  57  Ga.  50. 
Appeal  lies:  75  S.  E.  553. 

Mr.  Geo.  Warren,  for  respondent,  cites:  Appeal  from 
order  granting  new  trial:  92  S.  C.  361;  88  S.  C.  350;  83  S. 
C.  393  ;57  S.C.  138.  No  delivery  to  purchaser:  81  S.  C.  226; 
153  Pa.  St.  440;  72  S.  C.  450  f  35  Cyc.  333,  343;  123  Pac. 
619 ;  146  Ala.  513 ;  123  Pac.  619.  Failure  to  deliver  due  to 
seller's  failure  to  prepay  freight:  35  Cyc.  240.  No  notice  of 
resale  given  purchaser:  77  S.  W.  590. 

May  25,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

On  January  19,  1911,  plaintiff  contracted,  through  a 
broker,  to  sell  defendant  50  tons  of  cottonseed  meal,  which 
was  to  be  shipped  to  defendant  at  Crocketville,  S.  C.  Plain- 
tiff's place  of  business  was  at  Albany,  Ga.,  and,  by  the  terms 
of  the  contract,  the  meal  was  sold  f.  o.  b.  Savannah,  Ga., 
that  is,  plaintiff  was  to  pay  the  freight  from  Albany  to 
Savannah,  and  defendant  was  to  pay  it  from  Savannah  to 
Crocketville.  On  January  28,  as  soon  as  plaintiff  received 
shipping  instructions,  the  meal,  consisting  of  two  carloads, 
was  shipped  on  what  is  known  as  "an  order  notify  ship- 
ment;" that  is,  it  was  consigned  to  the  order  of  the  plaintiff 
at  Crocketville,  with  instructions  to  notify  the  defendant. 
The  bill  of  lading,  so  made  out,  with  sight  draft  attached 
for  the  agreed  price,  less  the  freight  charges  from  Albany 
to  Savannah,  was  sent  to  the  Bank  of  Hampton,  the  nearest 
bank  to  defendant's  place  of  business. 

Crocketville  is  what  is  known  as  a  prepay  station, — a  sta- 
tion to  which  freight  charges  must  be  prepaid,  as  the  rail- 
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road  company  has  no  agent  there.  Of  this  fact,  plaintiff 
was  ignorant,  and  the  freight  charges  were  not  pre- 

1  paid.  When  the  cars  arrived  at  Hampton,  they  were 
sidetracked,  and  the  railroad  company  notified  plain- 
tiff that  they  would  not  be  forwarded  to  Crocketville  until 
the  freight  was  paid. 

On  February  8,  plaintiff  wrote  defendant  that  it  had  been 
so  notified,  and  requested  him  to  pay  the  draft,  get  the  bill  of 
lading  and  pay  the  freight,  so  that  the  cars  could  go  forward 
h>  destination.  Defendant  declined  to  do  this,  but  offered 
to  pay  the  freight,  if  plaintiff  would  release  the  cars  and  let 
them  go  forward.  After  some  correspondence,  extending 
from  February  8  to  March  14,  in  which  the  parties  stated 
their  contentions,  and  in  which  the  plaintiff  insisted  that 
defendant  should  do  as  above  suggested,  and  in  which 
defendant  finally  offered  to  do  so  provided  plaintiff  would 
reduce  the  price  of  the  meal  $2  per  ton,  the  market  having 
declined  that  much,  because,  pending  the  delay  in  the  ship- 
ment, he  had  had  to  buy  other  meal,  the  plaintiff,  on  March 
25,  sold  the  meal,  through  a  broker,  to  a  fertilizer  company 
at  $25  ppr  ton,  the  best  price  that  could  be  obtained  at  that 
time. 

Plaintiff  then  brought  this  action  to  recover  the  difference 
in  the  price  of  the  sale  to  defendant  and  the  resale  for  his 
account,  together  with  the  brokerage  on  the  resale,  as  dam- 
ages for  the  defendant's  alleged  breach  of  the  contract. 
After  hearing  the  evidence,  on  motion  of  plaintiff,  the  Court 
directed  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed.  But,  on  motion  of  defendant  for  a  new  trial,  the 
Court  held  that  he  had  erred  in  directing  the  verdict,  and 
passed  an  order  setting  it  aside  and  granting  a  new  trial. 
From  this  order  plaintiff  appealed. 

From  the  facts  above  stated,  it  is  clear  that  defendant  did 
not  breach  the  contract.  He  was  under  no  obligation  to  pay 
for  the  meal,  until  it  arrived  at  Crocketville.  As  it  never 
arrived  there,  plaintiff  had  no  cause  of  action  against  him. 
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Plaintiff  contends  that  delivery  of  the  meal  to  the  carrier 
was  delivery  to  defendant,  and  that  it  is  not  .liable  therefor 
for  the  refusal  of  the  carrier  to  carry  it  to  destination  with- 
out prepayment  of  the  freight.  But  this  contention  over- 
looks the  fact  that  the  meal  was  not  shipped  to  defendant, 
but  to  plaintiff's  own  order.  In  that  way,  plaintiff  retained 
title  to  it,  and  the  carrier  was  its  agent.  There  was,  there- 
fore, no  error  in  setting  aside  the  directed  verdict. 

Subdivision  2  of  section  11  of  the  Code  of  Procedure 
provides,  that  "upon  any  appeal  from  an  order  granting  a 
new  trial  on  a  case  made,  or  on  exceptions  taken,  if  the 
Supreme  Court  shall  determine  that  no  error  was 
2  committed  in  granting  the  new  trial,  it  shall  render 
judgment  absolute  upon  the  right  of  the  appellant." 
*  *  *  Under  this  provision  of  the  statute,  finding  no  error 
in  the  order  appealed  from,  we  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant,  which  is  that  the  order 
of  the  Circuit  Court  be  affirmed  and  the  complaint  dis- 
missed. 

Affirmed. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 


8859 

HAYES  v.  SEABOARD  A.  L.  RY. 

(81  S.  E.  1102.) 

CoftPOBATioxs.     Railroads.     Venue. 

foreign  corporation  owning  and  operating  a  line  of  railroad  in  this 
State  is  a  resident  of  a  county  in  which  such  railroad  is  situate,  and 
in  which  it  maintains  offices  and  agents  for  the  transaction  of  such 
business;  and  may,  under  Code  Civil  Procedure,  sec  174,  be  sued  in 
such  county  jointly  with  a  resident  of  another  county  of  the  State, 
and  it  was  error  to  transfer  the  case  to  the  county  where  the  other 
defendant  resided. 
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Before  Spain,  J.,  Lexington,  February,  1914.  Re- 
versed. 

Action  brought  by  Rosanna  Hayes,  as  administratrix  of 
Boliver  Hayes,  against  Seaboard  Air  Line  Railway  and  P. 
L.  Bean,  to  recover  damages  for  an  alleged  joint  tort.  The 
facts  are  stated  in  the  opinion. 

Messrs.  Melton  &  Sturkie,  for  appellant,  cite :  Code  Civil 
Proc.  174;  30  S.  C.  296;  79  S.  C.  502;. 47  S.  C.  387;  86  S. 
C.  324. 

Messrs.  Lyles  &  Lyles,  for  respondent,  cite :  87  S.  C.  322. 

May  27,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  appeal  herein  is  from  an  order,  transferring  this  case 
from  Lexington  county  to  Bamberg  county,  on  the  ground 
that  the  defendant,  Seaboard  Air  Line  Railway  Company,  is 
a  foreign  corporation,  while  the  defendant,  P.  L.  Bean,  is 
not  a  resident  of  Lexington  county,  but  is  a  resident  of  Bam- 
berg county. 

The  complaint  alleges,  and  it  is  not  denied,  that  the 
defendant,  Seaboard  Air  Line  Railway .  Company,  is  a  for- 
eign corporation,  doing  business  as  a  corptnon  carrier  and 
owns  a  line  of  railway,  running  through  the  county  of  Lex- 
ington, and  that  it  maintains  offices  and  agents  in  the  county 
of  Lexington,  for  the  transaction  of  its  business  as  a  com- 
mon carrier. 

Section  174  of  the  Code  of  Civil  Procedure,  1912,  pro- 
vides that  "if  there  be  more  than  one  defendant,  then  the 
action  may  be  tried  in  any  county,  in  which  one  or  more  of 
the  defendants  to  such  action  reside,  at  the  time  of  the  com- 
mencement of  the  action." 
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The  case  of  Rafield  v.  Ry.,  8G  S.  C.  324,  68  S.  E.  631, 
shows  that  the  defendant,  Seaboard  Air  Line  Railway,  was  a 
resident  of  Lexington  county,  and  that  his  Honor,  the  Cir- 
cuit Judge,  therefore,  erred  in  ordering  the  case  to  be  trans- 
ferred to  Bamberg  county. 

The  presiding  Judge  based  his  ruling  upon  the  case  of 
Barfield  v.  So.  Cotton  Oil  Co.,  87  S.  C.  322,  69  S.  E.  603. 

In  that  case,  however,  it  was  not  made  to  appear,  that 
either  of  the  defendants  was  a  resident  of  Lexington  county, 
from  which  the  case  was  transferred  to  Richland  county, 
where  both  defendants  resided. 

Reversed. 

Reporter's  Note:  See  Const.  1895,  art.  IX,  sec.  6,  providing  for 
domestication  of  foreign  corporations  operating  railroads  in  this  State, 
and  cases  cited  thereunder. 


8826 
MINSHEW  v.  ATLANTIC  COAST  LUMBER  CORPORATION. 

(81  S.  E.  1097.) 

Logs  and  Lumber.  Sales  of  Standino  Timber.  Time  for  Removal. 
Evidence.  Appeal  and  Error.  Assignment,  of  Purchaser's 
Rights.     Termination  or  Forfeiture  of  Rights. 

1.  In  a  suit  for  the  forfeiture  of  a  conveyance  of  standing  timber  on 
the  ground  that  the  purchaser  and  his  assignee  had  not  commenced  to 
cut  and  remove  the  timber  within  a  reasonable  time,  evidence  that 
the  purchaser  and  the  assignee  had  consulted  an  attorney  before  the 
execution  of  the  conveyance  as  to  the  legal  effect  thereof  was  inad- 
missible. 

2.  A  party  complaining  on  appeal  of  the  findings  of  fact,  on  the 
ground  of  the  insufficiency  of  the  testimony  to  support  them,  must 
show  by  a  preponderance  of  the  testimony  that  the  findings '  are 
erroneous. 

3.  Where  a  conveyance  of  standing  timber  was  silent  as  to  when  the 
purchaser  should  commence  to  cut  and  remove  the  timber,  the  cut- 
ting and  removal  must  be  within  a  reasonable  time. 
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4b  An  assignee  of  a  purchaser  of  standing  timber  is  chargeable  with 
knowledge  of  the  proper  legal  construction  of  the  conveyance,  silent 
as  to  time  when  the  cutting  and  removal  should  commence. 

5.  Where  a  forfeiture  of  a  conveyance  of  standing  timber  was  sought 
on  the  ground  that  the  purchaser  and  his  assignee  had  not  begun  to 
cut  and  remove  the  timber  within  a  reasonable  time,  evidence  that 
the  grantor  at  the  time  of  the  execution  of  the  conveyance  was  led 
to  believe  by  the  purchaser  that  a  mill  would  be  erected  in  the  near 
future  near  the  timber  sold  was  admissible  as.  bearing  on  the  ques- 
tion of  reasonable  time  within  which  the  timber  should  be  cut  and 
removed. 

6.  The  Court  on  appeal  will  presume  that  the  trial  Judge  was  influ- 
enced in  his  findings  of  fact  by  competent  testimony  relevant  to  the 
issues  and  uninfluenced  by  incompetent  evidence. 

7.  A  conveyance  of  standing  timber  silent  as  to  the  time  when  the  pur- 
chaser should  begin  to  cut  and  remove  the  timber,  but  providing 
tha£  the  time  limit  should  be  five  years  from  the  beginning  of  the 
cutting  and  removal,  which  might  be  extended  on  the  payment  by 
the  purchaser  of  interest  on  the  purchase  price,  calls  for  the  begin- 
ning of  the  cutting  and  removal  of  the  timber  within  a  reasonable 
time,  and,  where  the  purchaser  and  his  assignee  failed  for  twelve 
years  to  begin  to  cut  and  remove  the  timber  and  did  not  offer  to 
pay  the  interest  on  the  price,  a  forfeiture  of  the  conveyance  was 
warranted. 

8.  A  vendor  of  standing  timber  may  sue  for  a  forfeiture  of  the  con- 
veyance based  on  the  failure  of  the  purchaser  and  his  assignee  to 
begin  to  cut  and  remove  timber  within  a  reasonable  time,  without 
first  giving  notice  to  the  purchaser  or  assignee  to  begin  to  remove 
the  timber  pursuant  t6  the  conveyance  silent  as  to  the  time  when  the 
cutting  and  removal  should  begin. 

9.  A  contract  for  the  sale  of  standing  timber  silent  as  to  the  time  when 
the  purchaser  should  begin  to  cut  and  remove  the  timber,  but  stipu- 
lating that  the  time  limit  should  be  five  years  from  the  time  the  pur- 
chaser begins  the  cutting  and  removal,  subject  to  extensions  from 
year  to  year  on  the  payment  by  the  purchaser  of  interest  on  the 
price,  is  not  an  absolute  conveyance  in  fee,  but  is  in  the  nature  of  a 
lease,  and  the  purchaser  failing  to  remove  the  timber  withm  a  rea- 
sonable time  has  no  interest  therein. 

Before  DeVore,  J.,  Marion,  August,  1912.     Affirmed. 

Action  by  O.  G.  Minshew  against  the  Atlantic  Coast  Lum- 
ber Corporation.     From  a  decree  and  judgment  for  plain-  t 
tiff,  defendant  appeals. 
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The  facts  are  stated  in  the  Circuit  decree  rendered  by 
Judge  DeVore,  as  follows : 

"By  reference  to  the  complaint  it  will  be  seen  that  the  pur- 
pose of  the  action  is  to  have  the  deed  made  by  W.  A.  Wall 
to  R.  L.  Montague  (through  whom  the  defendant  claims 
the  title  to  the  timber  on  the  land  described)  declared  null 
and  void,  and  to  have  the  said  deed  canceled,  for  the  reason 
that  the  defendant  failed  to  begin  cutting  and  removing  the 
timber  from  said  lands  within  a  reasonable  time  from  the 
date  of  said  deed.  The  answer  of  defendant  is,  first,  a 
general  denial;  second,  an  affirmative  defense,  which  con- 
sists in  alleging  the  difficulties  and  expenses,  the  enormous 
and  gigantic  sawmill  plant  which  was  necessary  to  be  built 
in  order  to  manufacture  all  of  the  timber  holdings  of  the 
defendant;  the  fact  that  R.  L.  Montague,  the  purchaser  of 
this  timber,  had  no  sawmill  or  means  of  transportation  for 
the  timber,  etc. 

"At  the  hearing  of  the  case  I  let  in  all  testimony  offered 
by  either  party  subject  to  all  objections  noted  on  the  record, 
to  be  passed  upon  when  I  wrote  the  decision.  It  will  appear 
from  the  pleadings  in  the  case  there  is  no  question  of  inade- 
quacy of  consideration  for  the  timber,  no  question  of  fraud 
or  misrepresentation,  no  question  of  any  other  contract, 
other  than  the  one  involved  here,  to  wit,  the  deed  or  agree- 
ment from  W.  A.  Wall  to  R.  L.  Montague.  I  therefore 
sustain  all  objections  to  any  testimony  which  proves  or 
tends  to  prove  a  different  contract  to  the  one  involved  here, 
or  any  testimony  which  changes  or  tends  to  change  or  vary 
or  add  to  the  contract  involved,  or  any  testimony  which 
proves  or  tends  to  prove  fraud,  misrepresentation,  or  inade- 
quacy of  consideration;  also,  all  testimony  as  to  getting 
legal  advice,  as  I  do  not  regard  it  competent.  The  testi- 
mony is  very  voluminous.  Yet  I  have  read  it  with  pains 
and  care  and  great  interest  on  account  of  the.  importance  of 
the  issue  involved,  and  have  undertaken  to  digest  it,  and 
give  what  weight  it  is  entitled  to  on  the  question  before  me, 
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to  wit,  what  is  a  reasonable  time  in  which  the  defendant 
should  begin  cutting  and  removing  the  timber  from  the 
land  described  in  the  complaint  by  reason  of  the  terms  of  the 
deed  from  Wall  to  Montague,  both  the  plaintiff  and  the 
defendant  claiming  from  W.  A.  Wall.  As  best  I  can,  and 
in  as  fair  and  just  a  manner  as  I  am  able  to  do,  keeping  in 
mind  all  the  while  what  is  right,  just,  equitable,  and  proper 
with  reference  to  the  rights  of  both  plaintiff  and  defendant, 
I  find  as  a  matter  of  fact  from  the  competent  testimony  in 
the  case  that  the  plaintiff  is  the  fee-simple  owner  of  the 
tract  of  land  described. in  the  complaint  (see  plaintiff's  deed 
from  Wall,  dated  December  4,  1911).  I  find  that  on  the 
24th  December,  1898,  R.  L.  Montague  became  the  owner 
of  the  timber  on  this  land  (see  deed  or  agreement  between 
Wall  and  Montague).  I  find  that  by  and  through  other 
deeds  the  defendant  succeeded  to  the  rights  and  interest  that 
Montague  had  in  the  timber  on  this  tract  of  land.  I  find 
that  R.  L.  Montague  was  quite  a  timber  expert  at  the  time 
he  purchased  from  Wall.  I  find  that  Wall  at  that  time 
knew  very  little  about  the  timber  business.  I  find  at  the 
time  of  the  Wall  deed  to  Montague  that  Montague  had  pur- 
chased timber  in  the  counties  of  Horry,  Florence,  Williams- 
burg, Georgetown,  Berkeley,  and  Charleston,  besides  that  in 
Marion.  I  find  that  Wall,  at  the  time  of  this  timber  con- 
tract, knew^  of  no  timber  holdings  or  timber  contracts  by 
Montague,  except  in  Marion  county,  and  even  this  only  by 
hearsay  (see  his  testimony).  This  finding  of  fact  is  based 
on  testimony  objected  to,  but  I  think  it  competent;  that  is  to 
say,  I  find  from  the  testimony  that,  at  the  time  of  the  execu- 
tion of  the  deed  by  Wall  to  Montague,  said  Montague  told 
him  they  would  put  a  sawmill  somewhere  near  his  timber, 
and  also  that  one  Freeman  told  him  the  same  thing  in  sub- 
stance. This  evidence  I  think  is  competent  on  reasonable 
time,. as  I  shall  show  as  a  matter  of  law.  I  find  that  the 
date  of  the  Wall  deed  to  Montague  is  24th  of  December, 
1898.     I  find  that  defendant,  who  claims  through  the  Mon- 
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tague  deed,  entered  upon  the  land  in  question  to  exercise  its 
right  under  said  deed,  and  cut  about  20  or  30  trees.  For 
what  purpose  the  testimony  is  not  clear,  but  it  seems  it  was 
for  the  purpose  of  preparing  to  cut  and  remove  the  timber 
therefrom.  This  was  done  on  or  about  the  2d  of  January, 
1912.  As  to  the  facts  set  forth  in  the  answer  as  an  affirma- 
tive defense,  or  the  evidence  introduced  to  sustain  it,  I  do 
not  think  as  a  matter  of  law  it  should  have  much  weight  on 
the  question  of  reasonable  time  involved  here,  unless  knowl- 
edge of  those  facts  be  brought  home  to  W.  A.  Wall  at  the 
time  or  before  he  made  his  deed  to  Montague,  and  I  find  as 
a  matter  of  fact  based  on  the  evidence  in  this  case  \V.  A. 
Wall  was  ignorant  of  those  facts  at  that  time,  except  that  by 
hearsay  he  knew  that  Montague  had  bought  other  timber  in 
Marion  county.  It  seems  to  me  that  the  above  is  the  only 
finding  on  the  facts  that  can  be  reasonable.  Indeed,  the 
testimony  to  support  this  finding  is  uncontradicted,  and  I 
could  not  find  otherwise. 

"Now,  with  the  facts  so  found,  what  is  the  law?  The 
deed  of  W.  A.  Wall  to  R.  L.  Montague  did  not  fix.the-thne 
>  within  which  Montague,  or  those  claiming  through  him, 
must  or  should  commence  to  cut'  and  remove  the  timber 
from  the  land  described  therein,  and  also  described  in  the 
complaint.  In  a  case  where  the  contract  in  this  respect  was 
identical  with  the  one  involved  here,  the  Supreme  Court  of 
this  State,  in  reversing  my  decision  to  the  contrary,  said, 
where  the  contract  fixed  no  time  «for  cutting  and  removing 
the  timber,  the  grantee  (Montague  in  this  case)  had  a  rea- 
sonable time  within  which  to  commence  cutting  and  remov- 
ing of  the  timber,  from  the  date  of  the  contract.  In  the 
case  of  Roberts  v.  Mazeppa  Mill  Company,  30  Minn.  415, 
15  N.  W.  ()80,  the  Court  held:  'That  the  question  of  reason-, 
able  time  is  determined  by  all  the  circumstances  of  the  case 
— by  placing  the  Court  and  jury  in  the  same  position  as  the 
contracting  parties  were  at  the  time  they  made  the  contract 
— that  is,  by  placing  before  them   all  the  circumstances 
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known  to  both  parties  at  the  time/  The  above  is  the  law 
which  should  guide  me  in  this  case.  Let  us  apply  the  facts. 
"What  did  W.  A.  Wall  at  the  time  of  the  execution  of  the 
deed  to  Montague  know  about  its  being  contemplated  either 
by  Montague  or  by  the  defendant  of  building  mills  at 
Georgetown  ?  Nothing.  At  that  time  what  did  he  know  of 
a  railroad  being  constructed  from  Mullins  to  Georgetown? 
Nothing.  At  that  time  what  did  he  know  of  Montague 
owning  or  not  owning  a  sawmill  or  whether  he  had  means 
of  transportation?  Nothing.  At  that  time  what  did  he 
know  about  the  practicability  or  impracticability  of  trans- 
porting this  timber  by  rail  only?  Nothing.  At  that  time 
what  did  he  know  about  the  necessity  of  constructing  a  large 
and  expensive  plant  to  warrant  the  owner  or  Montague  in 
purchasing  this  timber?  Nothing.  Montague  testifies  in 
substance  that  he  knew  all  of  the  above  facts,  or  had  them  in 
contemplation  at  the  time  the  deed  was  made  to  him  by 
Wall.  What  information  at  that  time  does  the  competent 
evidence  show  W.  A.  Wall  had?  He  knew  from  hearsay 
only  that  Montague  had  bought  other  lands  in  Marion 
county,  and  did  not  know  of  his  holdings  and  purchases  in 
other  counties.  At  the  time  of  the  execution  of  the  deed  he 
was  led  to  believe  from  the  conversation  with  Montague  and 
also  one  Ffeeman  acting  for  Montague  that  a  sawmill  would 
be  locsrted  in  Marion  county  somewhere  near  this  timber 
at  an  early  date.  I  allowed  this  testimony  for  the  reason 
that  in  my  judgment  any  conversation  between  the  parties  at 
the  time  of  the  execution  of  the  deed  which  does  in  any  way 
affect  the  terms  thereof  is  competent  for  consideration  in 
passing  upon  the  question  of  reasonable  time.  Montague 
possibly  would  have  been  justified  in  concluding  30,  20,  or 
15  years  a  reasonable  time  to  commence  the  cutting  and 
removing  this  timber  with  all  the  knowledge  he  had  of  these 
timber  contracts  at  that  time,  while  Wall  possibly  would 
have  been  justified  in  concluding  5,  8,  or  10  years  a  reason- 
able time;  but  I  who  am  to  settle  this  question  must  take 
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into  consideration  what  each  separately  and  individually 
knew  at  the  time  the  deed  was  executed.  We  have,  accord- 
ing to  the  undisputed  evidence  on  the  one  hand,  a  man  who 
is  an  expert  in  the  timber  business  and  in  full  possession  of 
all  the  facts  and  circumstances  on  the  occasion  in  question 
connected  with  this  gigantic  timber  scheme  in  which  he  was 
engaged,  making  and  entering  into  a  contract  to  purchase 
timber  from  Wall,  a  man,  on  the  other  hand,  with  little  or 
no  information  when  compared  with  that  of  Montague. 
Under  those  circumstances,  where  should  the  hardship  fall  ? 
Of  necessity  some  one  must  suffer  on  account  of  the  contract 
involved,  which  I  consider  a  hard  contract  viewed  in  any 
light.  I  am  of  the  opinion  the  hardship  should  fall  on  him 
who  knew  the  facts  at  the  time  of  the  contract,  rather  than 
upon  him  who  was  ignorant  of  the  facts.  This  being  so,  I 
am  of  the  opinion  that  W.  A.  Wall,  under  the  facts  and  cir- 
cumstances, would  have  easily  beeri  justified  in  concluding 
10  years  a  reasonable  time  for  Montague  or  those  claiming 
through  him  to  have  commenced  cutting  and  removing  the 
timber.  As  to  my  own  conclusions  from  the  evidence  based 
upon  the  law,  I  am  of  the  opinion  that  12  years  from  the 
date  of  the  deed  would  have  been  a  sufficient,  reasonable 
time  within  which  .for  Montague  or  those  claiming  under  or 
through  him,  to  wit,  the  defendant,  to  have  commenced  cut- 
ting and  removing  the  timber  from  the  land  involved  here. 

"As  to  the  damages  claimed  in  the  complaint, '  the  evi- 
dence is  that  about  20  or  30  trees  were  cut.  For  what  pur- 
pose the  testimony  is  not  very  clear,  but  I  presume  for  the 
purpose  of  preparing  to  cut  and  remove  the  said  timber.  I 
therefore  find  that  the  plaintiff  is  entitled  to  $3  actual  dam- 
ages. I  do  not  think  the  evidence  warrants  punitive  dam- 
ages. 

"It  is  therefore  ordered  that  the  plaintiff  have  judgment 
against  the  defendant  for  $3  actual  damages.  It  is  further 
ordered  that,  the  defendant  not  having  commenced  to  cut 
and  remove  the  timber  from  the  land  involved  here  within 
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12  years  from  the  date  of  the  deed  from  W.  A.  Wall  to  R. 
L.  Montague,  through  whom  defendant  claims,  said  defend- 
ant has  lost  the  right  to  do  so  now.  It  is  further  ordered 
that  said  deed  be  delivered  to  the  clerk  of  the  Court  for  the 
above  county  to  be  by  him  eanceled,  and  in  case  the  said 
deed  cannot  be  so  delivered  the  same  be  canceled  of  record. 
It  is  further  ordered  that  the  defendant  and  all  others  claim- 
ing under  or  through  it  be,  and  they  are  hereby,  barred  from 
in  any  way  interfering  with  the  land  herein  involved  or  the 
timber  thereon.  Let  the  full  record  herein  used  before  me 
be  filed  in  the  clerk's  office,  together  with  this  opinion." 

Messrs.  Willcox  &  Willcox,  for  appellants,  cite:  Rights 
of  purchaser:  12  Rich.  L.  314.  Forfeiture  should  not  be 
declared  when  parties  can  be  protected  by  compensation:  1 
Pom.  Eq.  Juris.  451 ;  86  Am.  St.  Rep.  53.  Stare  decisis: 
3  S.  C.  491 ;  177  U.  S.  558.  A  decree  for  forfeiture  would 
be  denial  of  due  process  of  law:  166  U.  S.  226. 

Mr.  M.  C.  Woods,  also  for  appellant,  cites :  Testimony  as 
to  advice  of  counsel  admissible  as  one  of  the  circumstances 
surrounding  parties  at  time  of  contract:  9  Cyc.  25;  22  Cyc. 
1026;  14  Fed.  167;  89  Fed.  426;  86  Fed.  538.  And  to 
show  bona  fides:  2  Bail.  L.  623 :  141  U.  S.  260.  Cases  dis- 
tinguished: 92  S.  C.  418.  Ride  of  construction  of  clause  in 
deed:  58  S.  C.  134.  Circumstances  to  be  considered:  164 
Pa.  St.  234;  30  Atl.  247;  91  N.  W.  1034,  Cases  criticized: 
30  Minn.  415 ;  note  to  12  A.  &  E.  Ann  Cases  913,  and  cases 
there  cited  examined.  Reasonable  time:  89  Miss.  588;  43 
So.  2;  70  S.  E.  672;  12  A.  &  E.  Ann,  Cases  913;  G6  S.  E. 
843;  71  S.  E.  559;  75  S.  E.  84. 

Messrs.  Mullins  &  Hughes,  A.  F.  Woods,  and  Henry 
Buck,  for  respondent,  cite:  Legal  adince  as  to  construction 
of  contract  inadmissible:  20  S.  C.  317 ;  40  S.  C.  92 ;  4  Rich. 
Eq.  349;  79  S.  C.  442;  35  S.  C.  354;  36  S.  C.  504.     Rights 
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of  purchaser  dependent  on  circumstances  surrounding  the 
parties  at  time  contract  was  made:  89  S.  C.  328.  Contract 
being  silent  as  to  time  when  cutting  should  commence  parol 
testimony  admissible:  85  S.  C.  493.  Surrounding  circum- 
stances admissible:  43  S.  C.  489.  Action  affords  due  proc- 
ess of  law:  92  S.  C.  418;  182  U.  S.  427;  177  U.  S.  230. 
Reasonable  time  an  ultimate  fact  to  be  asccrtain-ed  from 
evidence:  2  Rich.  67;  10  Rich.  419;  52  S.  C.  503;  78  S.  C. 
73;  89  S.  C.  492;  19  A.  &  E.  Ann  Cases  919  (note).  Cases 
referred  to:  89  S.  C.  328;  90  S.  C.  153,  303;  128  N.  C.  40; 
83  Am.  St.  Rep.  061;  134  N.  C.  116;  46  S.  E.  24;  51  S.  E. 
852;  50  S.  E.  361;  40  Can.  Sup.  Ct.  557;  12  A.  &  E.  Ann 
Cases  913;  89  Miss.  588;  119  Am.  St.  Rep.  707;  111  Ga.  65. 
Evidence  as  to  subsequent  location  of  mills  inadmissible:  66 
S.  E.  843 ;  21  S.  E.  480.  Thirteen  years  more  titan  a  rea- 
sonable time:  50  S.  E.  361 ;  12  A.  &  E.  Ann.  Cases  913 ;  128 
N.  C.  40;  134  N.  C.  110;  46  S.  E.  24;  164  Pa.  St.  234;  30 
Atl.  247. 

April  27,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  action  for  equitable  relief  brought  by  the  plain- 
tiff against  defendant.  From  the  allegations  of  the  com- 
plaint it  appears  that  on  December  24,  1898,  W.  A.  Wall,  of 
Marion  county,  in  consideration  of  the  sum  of  $275,  sold 
and  conveyed  to  R.  L.  Montague  and  his  assigns  all  the 
timber  above  12  inches  stump  diameter,  12  inches  from  the 
ground  at  the  time  of  cutting,  on  a  tract  of  208  acres.  Sub- 
sequent to  this  conveyance  the  defendant  acquired  by  pur- 
chase all  the  rights,  title,  privileges,  and  interest  that  Mon- 
tague had  in  the  same.  In  the  contract  made  by  Wall  to 
Montague  among  other  things  was  the  following:  "It  is 
agreed  that  the  time  limit  of  this  conveyance  above  set  forth 
shall  be  five  (5)  years  from  the  time  the  second  party  begins 
cutting  and  removing  the  said  timber  from  the  lands  above 
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described,  but  the  first  party  agrees  that  the  said  time  limit 
may  be  extended  from  year  to  year  thereafter  upon  the  pay- 
ment by  the  said  second  party,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  the  first  party,  his  heirs,  executors, 
administrators  or  assigns,  of  interest  on  the  original  pur- 
chase price  at  the  rate  of  6  per  cent,  per  annum."  In 
December,  1911,  the  plaintiff  in  this  case  took  from  Wall  a 
conveyance'  in  fee  of  the  land  upon  which  the  timber  con- 
veyed by  Wall  to  Montague  was  located.  This  suit  was 
commenced  January  10, 1912,  for  the  purpose  of  having  the 
Court  adjudge  that  a  reasonable  time  had  elapsed  and 
expired  under  a  proper  construction  of  the  contract  as  to  any 
rights  Montague  and  his  assigns  (the  defendant)  had 
acquired  and  for  a  decree  to  have  the  contract  canceled  and 
ended  because  the  defendant  had  failed  to  commence  to  cut, 
or  cut  and  remove,  the  timber  conveyed  by  the  contract 
within  a  reasonable  time,  and  had  thereby  forfeited  all 
rights  acquired  thereunder.  The  defendant  answered,  after 
issue  duly  joined,  the  cause  was  heard  by  Judge  DeVore,  in 
open  Court,  in  August,  1912,  who,  on  December  23,  1912, 
filed  his  decree  in  favor  of  the  plaintiff.  This  decree  should 
be  set  out  in  the  report  of  the  case.  Within  due  time  the 
defendant  appealed  and  asks  reversal  of  the  same,  and  the 
plaintiff  also  gave  notice  that  he  would  ask  the  Court  to 
sustain  the  decree  on  four  additional  grounds. 

The  first  exception  is:  (1)  His  Honor  erred,  it  is  respect- 
fully submitted,  in  sustaining  plaintiff's  objections  to  the  tes- 
timony offered  by  defendant,  tending  to  prove  that  defend- 
ant and  those  under  whom  it  claimed  secured  legal 
1     advice  before  entering  into  the  contract  in  question, 
and  before  acquiring  the  property  conveyed  therein, 
as  to  the  legal  effect  of  said  contract,  the  established  law  of 
South  Carolina  in  regard  thereto,  and  the  extent  of  the 
rights  acquired  thereunder.     He  should  have  held  that  the 
accepted  opinion  prevailing  among  reputable  attorneys  at 
that  time  as  to  the  effect  of  the  terms  of  the  contract  in  ques- 

2—98. 
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tion  constituted  one  of  the  material  circumsances  surround- 
ing the  parties  at  the  time  of  the  making  of  the  contract, 
which  would  naturally  have  influenced  the  views  of  the  par- 
ties, and  which  did  influence  them  in  their  conduct,  one  with 
the  other,  and  which  should  have  influenced  the  Court  in 
determining  what  was  a  reasonable  time  in  which  to  com- 
mence to  cut  the  timber  in  question,  and  whether  or  not  the 
defendant  should  have  been  held  to  have  forfeited  its  rights 
by  not  proceeding  at  an  earlier  date." 

We  think  that  this  exception  is  .not  well  taken.  This  tes- 
timony was  incompetent  and  irrelevant  and  could  not  throw 
any  light  on  the  question  at  issue.  It  does  not  make  any 
difference  in  this  case  what  advice  appellant  obtained  from 
some  one  learned  in  the  law.  Lawyers  make  mistakes  as 
to  what  the  law  is,  and  Courts  differ  in  deciding  what  the 
law  is.  The  defendant  took  the  risk  in  following  advise  of 
its  counsel  as  to  whether  4the  advice  given  was  correct  law 
or  not.  The  plaintiff  is  not  seeking  exemplary  or  punitive 
damages  wherein  it  could  be  shown  that  party  acted  under 
advice  of  counsel  and  thereby  show  he  did  not  act  mali- 
ciously or  wilfully,  and  such  evidence  would  be  competent  to 
lessen  or  mitigate  damages.  There  is  no  contention  that 
counsel  advised  both  parties  as  to  the  transaction,  and  that 
both  acted  under  that  advice;  but  the  attempt  was  only  to 
show  that  the  advice  was  given  to  the  grantee  as  to  the  con- 
struction and  effect  of  the  contract.  A  party  can  be  relieved 
when  he  acts  under  a  mistake  of  fact,  but  not  when  he  acts 
under  a  mistake  of  law.  Cunningham  v.  Cunningham,  20 
S.  C.  317.  In  Porter  v.  Jeffries,  40  S.  C.  02,  18  S.  E.  229, 
the  Court,  quoting  from  2  Pom.  Eq.,  sec.  843,  adopts  it  as  a 
correct  rule:  "The  rule  is  well  settled  that  a  simple  mistake 
by  a  party  as  to  the  legal  effect  of  an  agreement  which  he 
executes,  or  as  to  the  legal  result  of  an  act  which  he  per- 
forms, is  no  ground  for  either  defensive  or  affirmative 
relief."  The  only  safe  course,  where  the  construction  of  an 
instrument  is  in  doubt,  is  to  have  the  Courts  construe  it,  and, 


Digits 


zed  by  GoOgle 


Minshew  v.  Lumber  Corporation.  19 

Rep.]  April  Term,  19H. 


when  a  person  relies  on  his  own  construction  or  the  construc- 
tion of  a  lawyer,  he  does  so  at  his  own  peril  that  the  con- 
struction placed  upon  the  instrument  is  correct.  In  Wright 
v.  Willoughby,  79  S.  C.  442,  (JO  S.  E.  971,  the  Court  said: 
"But  it  was  the  duty  of  the  Circuit  Judge  to  construe  the 
deed  as  written,  and  no  construction  put  upon  it  by  defend- 
ants, or  their  grantors  alone,  not  assented  to  nor  acquiesced 
in  by  the  other  parties  concerned,  could  avail  against  the 
defendant.     This  exception  is  overruled. 

Exceptions  2  and  3  complain  of  error  on  the  part  of  his 
Honor  in  his  conclusions  and  findings  of  fact  that,  at  the 
time  Montague  purchased  timber  from  Wall,  Montague  was 
a  timber  expert,  and  that  he  erred  in  finding  at  that 
2     time  Montague  had  purchased  timber  in  other  coun- 
ties.    In   connection   with    this    latter    finding,    his 
Honor  used  this  language :  "I  find  that  Wall,  at  the  time  of 
this  timber  contract,  knew  of  no  timber  holdings  or  timber 
contracts  by  Montague  except  in  Marion  county,  and  even 
this  only  by  hearsay."     It  is  incumbent  upon  the  appellant 
to  show  by  the  preponderance  of  the  testimony  that  his 
Honor  was  in  error  in  his  findings  of  fact,  and  this  the 
appellant  has  failed  to  do.     Hickson  Lumber  Co.  v.  Stal- 
lings,  91  S.  C.  473,  74  S.  E.  1072;  Leland  v.  Morrison,  92 
S.  C.  511,  75  S.  E.  889. 

The  fourth  exception  assigns  error  on  the  part  of  his 
Honor  in  considering  testimony  tending  to  show  that  the 
grantor  of  the  deed  at  the  time  of  its  execution  was  led  to 
believe  by  the  purchaser  that  a  mill  would  be  located 
3,  5     in  the  near  future  near  the  timber  sold ;  the  appel- 
lant's contention  being  that  it  was  inadmissible  as  far 
as  defendant  was  concerned  in  the  absence  of  any  evidence 
showing  that  any  such  notice  had  been  brought  home  to  the 
defendant,  who  was  the  subsequent  purchaser,  and  that  the 
contract  was  in  reference  to  real  estate  not  in  writing,  and 
not  to  be  performed  in  one  year,  and  tended  to  vary  or  add 
to  the  terms  of  the  written  contract.     The  contract  was 
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silent  as  to  when  the  purchaser  was  to  commence  to  cut  the 
timber,  and  under  the  law  the  cutting  and  removal  must  be 
within  a  reasonable  time,  and  anything  that  took  place  at  the 
time  the  original  contract  was  entered  into  that  would  go  to 
show  what  the  parties  intended  as  to  the  time  in  which  the 
cutting  was  to  commence,  or  would  in  any  manner  elucidate 
or  throw  light  on  this  question,  would  be  competent  as  evir 
dence  to  be  considered  for  what  it  was  worth,  and  would  not 
be  varying  in  any  manner  the  written  instrument.  There  is 
no  contention  between  the  parties  about  the  contract  entered 
into  between  Wall  and  Montague.  The  paper  is  admitted 
by  both  parties  here  in  this  suit  to  be  the  actual  contract,  but 
they  differ  as  to  the  force  and  effect  of  it;  one  claiming  that 
it  is  canceled,  and  the  other  that  it  is  live  and  active.  The 
contract  speaks  for  itself  and  cannot  be  varied  as  far  as  its 
contents  are  concerned  by  parol  evidence.  But  the  circum 
stances  surrounding  the  parties  at  the  time  it  was  made  can 
be  detailed,  and  any  separate  and  independent  agreement 
made  at  the  time,  or  any  understanding  separate  and  apart 
and  not  embodied  in  the  contract,  and  in  no  sense  a  part  of 
the  contract,  entered  into  in  writing,  is  competent  evidence. 
It  was  incumbent  on  the  purchaser  to  ascertain  the  facts  and 
circumstances  of  the  situation  of  the  parties  when  he  pur- 
chased. It  was  held,  in  Flagler  v.  Lumber  Corporation,  S9 
S.  C.  328,  71  S.  E.  849,  that  the  rights  of  a  purchaser  under 
a  contract  of  this  kind  would  depend  upon  the  facts  and  cir- 
cumstances surrounding  the  parties  at  the  time  of  the  execu- 
tion of  the  contract,  so  that  the  term  of  years  acquired  under 
the  contract  depended  upon  these  facts  and  circumstances, 
and  whatever  term  these  facts  and  circumstances  should  fix 
would  be  the  term  acquired.  The  appellant  here  was 
charged  with  knowledge  of  a  proper  legal  construction  of  the 
contract  and  as  to  the  time  that  the  cutting  should  commence 
under  the  contract  depended  upon  the  facts  and  circum- 
stances surrounding  the  parties  at  the  time  the  contract  was 
made,  and  the  defendant  was  chargeable  with  that  notice. 
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The  evidence  was  pertinent  and  competent  to  throw  light  on 
the  question  of  what  was  a  reasonable  time  as  contemplated 
by  the  parties  to  the  original  contract  and  was  properly 
admitted  by  his  Honor.  Sullivan  v.  Williams,  43  S.  C.  489, 
21  S.  E.  642;  Paint  Co.  v.  Bennett-Hedgepeth  Co.,  85  S.  C. 
493,  67  S.  E.  738.     This  exception  is  overruled. 

The  sixth  exception  is  overruled  for  the  same  reasons  that 
exceptions  2  and  3  were  overruled. 

The  fifth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteen  and  fifteenth  exceptions  will  be  discussed  together 
as  they  substantially  challenge  all  of  the  Judge's  finding  of 

facts  and  conclusions  of  law,  and  impute  error  to  him 
6,  8  in  decreeing  as  he  did  upon  evidence  before  him,  some 

of  which  is  excepted  to  as  incompetent.  It  is  reason- 
able to  suppose  that  the  Judge  in  arriving  at  his  findings  of 
fact  was  wrholly  influenced  by  competent,  pertinent  testimony 
relevant  to  the  issues  in  the  case  and  wholly  uninfluenced  by 
incompetent  evidence.  After  a  careful  inspection  of  all  of 
the  competent  evidence  in  the  case  we  are  not  prepared  to  say 
thathe  was  in  error  in  finding,  as  he  did,  "that  12  years  from 
the  date  of  the  deed  would  have  been  a  sufficient  reasonable 
time  within  which  for  Montague,  or  those  claiming  under  or 
through  him,  to  wit,  the  defendant,  to  have  commenced  cut- 
ting and  removing  the  timber  from  the  land  involved  here.'' 
What  is  a  reasonable  time  under  this  contract  or  contracts 
similar  to  it?  This  is  a  question  to  be  determined  upon  the 
facts  of  each  particular  case.  What  may  be  a  reasonable 
time  in  one  case  under  the  particular  facts  and  circumstances 
of  that  case  may  be  unreasonable  in  another  case,  and  inap- 
plicable by  reason  of  a  different  state  of  facts,  or  a  different 
situation  and  surrounding  circumstances.  There  is  no  ques- 
tion that,  if  a  party  desires  to  exercise  his  right  to  extend 
an  option  which  he  has>  beyond  the  fixed  time  he  has  acquired, 
before  his  time  expires,  if  he  desires  to  exercise  his  option, 
he  must  tender  and  pay  the  amount  agreed  upon  in  advance, 
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and  serve  notice  that  he  will  exercise  his  option  for  the 
period  agreed  upon,  and  will  each  year  in  advance  pay  the 
amount  agreed  upon.  This  payment  must  be  unqualified 
and  in  strict  compliance  with  the  agreement  of  the  parties. 
The  payment  must  be  unconditional  and  in  advance.  In  this 
case  there  has  been  no  tender,  offer,  or  payment  on  the  part 
of  the  defendant  to  pay  the  6  per  cent,  on  $275,  in  order  to 
extend  the  time  limit  year  by  year.  Neither  has  the  defend- 
ant indicated  the  number  of  additional  years  they  would 
claim.  If  the  defendant  had  commenced  to  cut  and  remove 
timber  and  needed  additional  time,  it  was  reasonable  and 
incumbent  to  tender  in  advance  the  6  per  cent,  on  the  pur- 
chase price  agreed  upon,  and  give  notice  of  the  number  of 
years  required,  and  offer  to  pay  in  advance  each  year  the 
6  per  cent,  on  purchase  price,  in  order  that  the  extended  time 
might  be  fixed,  definite,  and  determined,  and  each  party  know 
what  to  rely  on  as  to  whether  extension  of  time  claimed  in 
the  absence  of  an  agreement  fixing  the  time  could  have  been 
determined. 

Under  contracts  of  this  character,  the  purchaser  has  only 
the  right  to  have  a  reasonable  time  to  get  the  fruits  of  his 
purchase.  He  has  no  right  to  enjoy  by  indefinite  extension 
what  would  practically  amount  to  a  perpetuity  and  deprive 
the  owner  of  the  enjoyment  of  his  property.  What  is  a 
"reasonable  time"  depends  upon  the  circumstances  of  each 
case,  and  is  a  question  of  fact,  and  no  particular  rule  has  yet 
been  laid  down  to  govern  cases.  Ould  v.  Spartanburg 
Realty  Co.,  94  S.  C.  187,  77  S.  E.  866.  It  has  been  decided 
by  this  Court,  in  Flagler  v.  Lumber  Corporation,  89  S.  C. 
328,  71  S.  E.  849;  McLary  v.  Lumber  Corporation,  90  S.  C. 
153,  72  S.  E.  145,  and  Atlantic  Coast  Lumber  Co.  v.  Litch- 
field, 90  vS.  C.  363,  73  S.  E.  182,  that  the  grantee  must  begin 
the  removal  of  timber  within  a  reasonable  time,  and  it  fol- 
lows as  a  natural  logical  and  irresistible  sequence  that,  upon 
the  failure  to  commence  the  removal  within  a  reasonable 
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time,  the  estate  or  interest  granted  is  terminated  and  the 
interest  granted  reverts  to  the  grantor  or  his  privies.  His 
Honor  with  all  of  the  facts  before  him  has  found  that  a  rea- 
sonable time  had  elapsed  and  the  defendant  had  not  com- 
menced to  remove  the  timber  and  by  reason  of  this  failure 
his  contract  was  terminated  and  he  has  no  further  right  to 
remove.  We  find  nothing  in  the  case  that  would  warrant  us 
in  reversing  this  finding,  and  appellant  has  failed  to  convince 
us  that  his  Honor  was  in  error  in  finding  as  he  did.  While 
it  is  true  in  reference  to  forfeiture,  as  was  said  in  Davenport 
v.  Latimer,  53  S.  C.  572,  31  S.  E.  630 :  "But,  since  equity 
leans  to  compensation  in  preference  to  forfeiture,  the  vendee, 
if  he  cannot  show  exact  compliance  with  the  contract  on  his 
part,  may  still  have  specific  performance  or  compensation, 
provided  he  is  not  guilty  of  laches  in  the  ascertion  of  his 
claim,  stands  ready  and  willing  to  comply,  and  shows  rea- 
sons satisfactory  to  the  Court  in  excuse  of  his  failure  to  com- 
ply"— it  may  be  that  in  some  of  the  cases  that  may  arise 
under  similar  contracts  that  parties  may  bring  themselves 
within  this  principle,  but  under  the  evidence  here  defendant 
has  failed  by  its  laches  to  excuse  its  default  in  not  com- 
mencing to  remove  the  timber  under  the  contract  within  a 
reasonable  time  under  the  circumstances  of  the  case.  This 
delay  works  injury  to  the  plaintiff.  He  is  deprived  of  th& 
use  of  his  property.  He  gets  no  benefit  out  of  it  by  reason 
of  being  allowed  to  till  or  pasture  it.  He  is  deprived  of  the 
new  growth  of  timber  on  the  land ;  he  gets  nothing  for  the 
increased  size  of  the  timber  growing  all  this  time.  He  pays 
taxes  on  the  land,  and  for  all  of  this  defendant  makes  no 
offer  of  compensation  to  him  at  all.  Ordinarily  a  forfeiture 
will  not  be  declared  where  a  full  compensation  can  be  made 
for  the  damage  in  money.  We  do  not  think  it  was  necessary 
for  the  vendor  to  give  any  notice  to  the  defendant  to  com- 
mence to  remove  the  timber,  the  defendant  knew  what  the 
contract  was,  and  it  is  to  be  presumed  knew  what  its  rights 


Digits 


zed  by  GoOgk 


24  Minshew  v.  Lumber  Corporation. 


Dissenting  Opinion.  [98  S.  C 


under  it  were  and  enforced  or  abandoned  its  rights  as  it 
saw  fit. 

Exception  14  is  overruled,  as  the  complaint,  properly  con- 
strued, put  them  on  notice  in  plain  and  explicit  terms  as  to 
the  relief  asked  for  from  the  Court,  especially  section  8 
thereof.  This  precise  question  was  determined  in  Jones  v. 
Atlantic  Coast  Lumber  Corporation,  92  S.  C.  418,  75  S.  E. 
60S.  We  do  not  think  the  exceptions  taken  by  defendant 
complaining  that  his  Honor  erred  in  declaring  the  contract 
forfeited.  The  contract  in  question  was  not  an  absolute 
conveyance  in  fee,  but  determinable  or  qualified  contract, 
and  when  there  was  a  breach  of  the  same  by  reason  of 
defendant  failing  to  avail  itself  of  the  terms  of  the  contract, 
then  its  rights  therein  were  terminated.  The  contract  was 
in  the  nature  of  a  lease.  During  the  life  of  it,  as  it  were,  the 
defendant  had  the  right  to  remove  the  timber.  Having 
neglected  to  do  tljis  within  the  time  found  and  fixed  by  the 
Court,  the  defendant  has  no  further  interest  or  rights  in  the 
timber,  and  it  reverts  to  the  grantor  or  his  assigns.  The 
contract  being  terminated  by  failure  of  defendant  to  remove 
the  timber  within  a  reasonable  time,  we  do  not  see  that  the 
Circuit  Judge  was  in  error  in  deciding  that  the  plaintiff  was 
entitled  to  the  timber,  and  that  the  defendant  had  no  further 
rights  under  the  contract.     All  exceptions  are  overruled. 

Judgment  affirmed. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Hydrick, 
concur. 

Mr.  Justiqe  Fraser,  dissenting.  To  me  the  reasonable- 
ness of  12  years  and  the  want  of  reasonableness  of  13  years 
is  not  apparent.  Forfeitures  are  rarely  ever  •enforced  in 
equity  and  not  favored  in  law. 

It  seems  to  me  that  the  difference  of  conditions  between 
a  time  that  is  reasonable  and  a  time  that  is  not  reasonable 
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aught  to  be  material.  If  the  unfavored  forfeiture  is  to  be 
declared,  a  distinction  ought  to  represent  a  difference.  Here 
I  see  none. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 

Note:  This  case  has  been  carried  to  the  United  States 
Supreme  Court  on  writ  of  error. 


8862 

LINDLER  v.  COLUMBIA  HOSPITAL. 

(81  S.  E.  512.) 

Eleemosynaby  Corporations.  Charities.  Liability  for  Negligence 
of  Employees. 

An  eleemosynary  corporation  conducting  a  hospital  for  the  care  of  the 
sick,  some  of  whom  are  cared  for  freely,  and  others  of  whom  pay 
fees  for  such  care,  more  or  less  in  accordance  with  their  circum- 
stances; all  funds  so  received  being  devoted,  along  with  gifts  and 
bequests,  to  the  maintenance,  support,  improvement  and  equip- 
ment of  the  hospital,  is  a  public  charity;  and  is  not  responsible  to  a 
patient  for  injuries  resulting  from  the  negligence  of  its  servants 
selected  with  due  care. 

Before  Sease,  J.,  Richland,  February,  1913.     Reversed. 

Action  by  Nan  Lindler  against  the  Columbia  Hospital  of 
Richland  county.  The  facts  are  stated  in  the  opinion.  The 
case  having  been  argued  before  the  Supreme  Court,  and  the 
judgment  below  affirmed  by  a  bare  majority,  the  Circuit 
Judges  were  called  to  the  assistance  of  the  Supreme  Court, 
which,  sitting  en  banc,  heard  the  case  on  5th  June,  1014. 

Messrs,  Melton  &  Belser,  Edivard  L.  Craig  and  IV.  II. 
Cobb,  for  appellant,  cite :  Eleemosynary  corporation  not  Ha- 
ble  to  beneficiary  for  tortious  act  of  its  servants  selected  with 
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due  care  where  there  was  no  wilfulness:  6  Cyc.  975,  976 ;  7 
L.  R.  A.  485;  34  L.  R.  A.  (N.  S.)  317;  31  L.  R.  A.  224;  66 
Conn.  98;  118  Ga.  647;  45  S.  E.  483;  218  111.  381;  2  L.  R. 
A.  (N.  S.)  556;  104  Ky.  456;  47  S.  W.  342;  11  L.  R  A.  (N. 
S.)  711;  14  L.  R.  A.  (N.  S.)  784;  63  Md.  20;  7  L.  R.  A. 
(N.  S.)  481;  120  Mass.  432;  33  L.  R.  A.  (N.  S.)  141;  120 
Mo.  App.  675;  99  S.  W.  453;  25  L.  R.  A.  602;  32  L.  R  A. 
(N.  S.)  65;67S.  E.  971;  137  N.  W.  1120;  41  L.  R  A.  (N. 
S.)  973;  85  Ohio  90;  39  L.  R.  A.  (N.  S.)  427;  121  Pac. 
901;  227  Pa.  St.  254;  11  L.  R.  A.  (N.  S.)  1179;  8  L.  R.  A. 
(N.  S.)  1165;  145  S.  W.  1030;  47  C.  C.  A.  122;  65  L.  R.  A. 
372.  Rule  not  altered  by  patient  paying:  41  L.  R.  A.  (N. 
S.)  973.  /?«/*  for  public  and  private  charities  the  same: 
121  111.  App.  512;  218  111.  381;  28  L.  R.  A.  (N.  S.)  556;  75 
N.  E.  991;  4  Ann  Cases  103;  22  L.  R.  A.  (N.  S.)  487. 
Characteristics  of  eleemosynary  or  charitable  corporations: 
2  L.  R.  A.  (N.  S.)  556,  note;  60  Fed.  365;  9  C.  C.  A.  14; 
13  L.  R.  A.  581 ;  120  Mass.  432.  Cases  distinguished  or 
criticised:  128  Am.  St.  Rep.  358;  14  L.  R.  A.  (N.  S.)  787; 
6  L.  R.  A.  779;  34  Am.  Rep.  678;  7  L.  R.  A.  (N.  S.)  484; 
59  S.  E.  945. 

Mr.  D.  W.  Robinson,  for  the  respondent,  cites :  Is  defend- 
ant a  public  charity:  154  N.  Y.  14;  38  L.  R.  A.  596,  597;  2 
Words  and  Phrases  1075,  1076;  2  How.  146-152;  109  Fed. 
204;  47  C.  C.  A.  122;  78  N.  E.  855;  7  L.  R.  A.  (N.  S.)  482, 
484;  75  Atl.  1088.  Or  even  an  eleemosynary  institution:  4 
Wheat.  633,  634,  640;  8  Wheat.  464;  113  Cal.  129;  35  L.  R. 
A.  270.  Hospital  liable  for  failure  to  exercise  care:  127  Ky. 
564;  128  Am.  St.  Rep.  356,  358,  359;  55  L.  R  A.  27;  6  L. 
R.  A.  779,  780;  34  Am.  Rep.  678,  679,  681,  683,  689,  690; 
30  N.  B.  279;  5  Thomp.  Corp.,  sees.  6363,  6364,  6365;  79 
Atl.  987.  Liability  of  eleemosynary  corporations:  77  S.  C. 
12 ;  221  U.  S.  636,  646-648. 
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June  22,  1914. 

The  opinion  of  the  Court,  en  banc,  was  delivered  by  Mr. 
Chief  Justice  Gary. 

This  is  an  action  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  through  the  negligence  of  one  of  the 
nurses  employed  by  the  defendant,  in  placing  the  plaintiff  in 
the  bed  where  there  were  hot  bottles  that  burnt  her  severely, 
while  she  was  unconscious,  after  undergoing  a  surgical  oper- 
aation.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $1,800,  and  the  defendant  appealed  upon  exceptions 
assigning  error,  on  the  part  of  his  Honor,  the  presiding 
Judge,  in  refusing  a  motion  to  direct  a  verdict  in  favor  of  the 
defendant,  on  the  ground  that  "the  uncontradicted  evidence 
shows  that  it  was  a  charitable  or  eleemosynary  institution, 
and,  as  such,  is  by  law-  exempt  from  liability  for  the  injury 
sued  upon." 

The  rule  is  thus  stated  in  6  Cyc.  975,  976 :  "A  charitable 
corporation  is  not  liable  for  injuries,  resulting  from  the  neg- 
ligent or  tortious  acts  of  a  servant,  in  the  course  of  his 
employment,  where  such  corporation  has  exercised  due  care 
in  his  selection.  While  this  rule  of  law  is  well  established, 
the  reasons  assigned  for  it  are  not  uniform.  Some  Courts 
hold  that  the  funds  of  a  charitable  corporation  cannot  be 
appropriated  to  payment  for  an  injury  arising  from  the 
neglect  or  wrongdoing  of  the  servants ;  others  exempt  chari- 
table corporations  from  liability,  on  the  ground  of  public 
policy ;  still  others  hold  that  one  who  accepts  the  benefits  of  a 
charity  assumes  the  risk  of  negligence." 

To  the  same  effect  is  the  principle  announced  as  follows  in 
5  Enc.  of  Law,  923 :  "With  regard  to  the  liability  of  chari- 
table corporations  or  their  trustees,  for  the  negligence  of 
agents  or  employees,  there  is  some  difference  of  opinion  ;  but 
the  decided  weight  of  authority  denies  such  liability.  This 
on  two  grounds :  First,  that  if  this  liability  were  admitted, 
the  trust  fund  might  be  wholly  destroyed,  and  diverted  from 
the  purpose  for  which  it  was  given,  thus  thwarting  the 
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donor's  intent  as  the  result  of  negligence  for  which  he  was 
in  nowise  responsible.  Second,  that  since  the  trustees  can- 
not divert  funds  by  their  direct  act,  from  the  purpose  for 
wrhich  they  were  donated,  such  funds  cannot  be  indirectly 
diverted,  by  the  tortious  or  negligent  acts  of  the  strangers  of 
the  funds  or  their  agents  or  employees.,, 

In  the  notes  also  in  the  argument  of  the  appellant's  attor- 
neys, there  are  numerous  authorities  sustaining  the  forgoing 
texts. 

The  true  ground  upon  which  to  rest  the  exemption  from 
liability  is  that  it  would  be  against  public  policy  to  hold  a 
charitable  institution  responsible  for  the  negligence  of  its 
servants,  selected  with  due  care.  But  the  question  whether 
it  would  be  liable  for  negligence  in  the  selection  of  its  serv- 
ants without  due  care  is  not  before  the  Court  for  considera- 
tion. 

Much  confusion  has  arisen  from  the  effort  to  apply  lan- 
guage used  in  some  of  the  English  and  American  decisions 
to  cases  in  which  the  facts  were  entirely  different  from  those 
in  which  it  was  used.  Adams  v.  University  Hospital,  122 
Mo.  App.  (575,  99  S.  W.  453. 

We  have  been  able  to  "find  only  a  single  case  decided  by 
any  Court  in  the  United  States  in  which  it  was  held  that  a 
charitable  institution  was  liable  for  the  negligence  of  its  serv- 
ants when  that  question  was  involved,  to  wit,  Glavin  v.  R.  I. 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675,  and  in  that  case  the 
language  of  the  Court  was  broader  than  was  warranted  by 
the  facts.  After  that  decision  was  rendered  the  legislature 
of  Rhode  Island  enacted  a  statute  changing  the  rule 
announced  by  the  Court. 

The  next  question  for  consideration  is  whether  the  defend- 
ant is  a  charitable  corporation.  The  following  admission 
on  the  part  of  the  plaintiff's  attorney  appears  in  the  record : 
"Mr.  Robinson :  I  do  not  contend  it  is  not  an  eleemosynary 
institution;  it  is  an  eleemosynary  institution  under  the  laws 
of  this  State,  the  charter  says  that;  I  do  take  an  issue  about 
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the  question  of  charity,  whether  it  falls  under  a  public  char- 
ity/' The  petition  for  a  charter  recited  that  its  purpose  was 
"to  conduct  and  carry  on  a  hospital  for  the  care  and  treat- 
ment of  the  sick,"  and  in  article  1  of  the  constitution  it  is 
stated  that  "its  object  shall  be  to  erect  and  maintain  a  hos- 
pital at  Columbia,  S.  C,  for  sick  persons."  The  corporators 
were  certain  physicians  of  Columbia  and  a  number  of  ladies, 
but  the  ladies  afterwards  resigned,  and,  under  a  resolution 
adopted  by  the  association,  an  arrangement  was  made  by 
which  their  places  were  filled  by  physicians ;  but  the  general 
purposes  of  the  organization  were  to  be  continued  of  force, 
without  material  change,  as  will  appear  from  section  4  of  the 
resolution,  which  was  as  follows :  "In  this  way  all  the  rights, 
privileges,  and  immunities  of  the  present  organization  will 
be  preserved,  its  obligations  of  every  nature  whatsoever  will 
be  respected  and  remain  unimpaired,  and  the  hospital  build- 
ing and  improvements  will  be  left  with  the  names,  under 
which  it  has  been  fostered,  through  the  care  and  zeal  and 
self-sacrifice  of  the  ladies."  The  charitable  nature  of  the 
defendant  is  thus  stated  in  its  answer :  "The  defendant  is  not 
a  business  corporation  and  has  no  stock  or  stockholders,  but 
is  an  eleemosynary  or  charitable  corporation,  and  as  such 
conducts  a.  hospital  in  the  city  of  Columbia,  in  said  county 
and  State,  and  holds  all  of  its  property  in  trust  for  the  con- 
duct and  maintenance  of  the  same ;  that  said  hospital  is  sup- 
ported and  maintained  in  part  by  gifts  and  bequests,  which 
are  and  have  been  made  to  it  from  time  to  time,  and  in  part 
by  fees  and  charges  paid  by  patients  treated  therein ;  that  in 
the  conduct  of  said  hospital  some  patients  are  treated 
entirely  free,  and  others  pay  more  or  less  according  to  their 
circumstances,  but  all  sums  so  received  are  devoted  solely 
to  the  maintenance,  support,  improvement,  and  equipment 
of  said  hospital  as  an  eleemosynary  institution." 

The  respondent's  attorney  urges  several  reasons  why  the 
defendant  cannot  be  regarded  as  a  charitable  institution  so 
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as  to  be  exempt  from  liability  for  the  negligence  of  its 
servants. 

In  the  first  place,  he  relies  upon  the  fact  that  the  defendant 
is  controlled  by  the  physicians  of  Columbia,  who  are  mem- 
bers of  the  hospital  association.  We  have  already  shown 
that  they  are  mere  trustees  for  the  purpose  of  carrying  into 
effect  the  original  purposes  for  which  the  hospital  associa- 
tion was  organized.  They  are  not  entitled  to  any  part  of  the 
profits,  and  the  only  benefits  they  derived  from  the  associa- 
tion are  merely  incidental  to  their  practice.  There  is  no 
common  fund  to  be  divided  among  the  physicians,  but  each 
must  look  to  the  particular  patient  employing  him  for  his  fee 
without  reference  to  the  fees  of  the  other  physicians. 

The  second  ground  upon  which  the  respondent  relies  is 
that  the  defendant  is  not  a  public  charity.  The  defendant 
is  a  public  charity,  but  the  same  principle  would  apply  if  it 
were  a  private  charity.  Parks  v.  N.  IV.  University,  218  111. 
381,  75  N.  E.  991,  2  L.  R.  A.  (N.  S.)  556,  4  Ann.Cas.  103, 
and  note. 

The  respondent  next  relies  upon  the  fact  that  the  plaintiff 
was  a  pay  patient.  In  order  to  show  that  this  proposition  is 
untenable,  it  is  only  necessary  to  refer  to  the  cases  of  Jensen 
v.  Maine  Bye  &  Ear  Infirmary,  107  Me.  408,  78  Atl.  898, 
33  L.  R.  A.  (X.  S.)  141,  and  Duncan  v.  Nebraska  Sani- 
tarium, 92  Neb.  162,  137  N.  W.  1120,  41  L.  R.  A.  (N.  S.) 
973,  Ann.  Cas.  1913E,  1127,  in  which  it  was  held  that  a  hos- 
pital supported  mainly  by  charity  does  not  lose  its  character 
as  a  charitable  institution  by  the  fact  that  it  accepts  compen- 
sation and  makes  a  charge  for  the  use  of  rooms  to  those  who 
are  able  to  pay  for  them. 

The  next  ground  upon  which  it  is  urged  that  the  defend- 
ant should  be  held  liable  is  that  the  hospital  is  a  training 
school  for  nurses.  This  is  a  mere  incident  to  the  main  pur- 
pose for  which  the  association  was  chartered  and  does  not 
destroy  its  charitable  nature,  but  tends  to  render  it  more 
efficient.     Furthermore,  the  question  whether  the  defendant 
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exercised  due  care  in  the  selection  of  its  employees  was  not 
an  issue  in  the  case. 

Lastly,  it  is  contended  that  the  hospital  is  a  convenient  and 
practical  necessity  and  adjunct  in  the  practice  of  the  phy- 
sicians. The  respondent  relies  upon  the  case  of  University 
of  Louisville  v.  Hammock,  32  Ky.  Law  Rep.  431,  106  S.  W. 
219,  14  L.  R.  A.  (N.  S.)  784,  in  which  the  Court  used  the 
following  language :  "Appellant's  third  contention,  that  it  is 
a  charitable  institution,  and,  by  reason  thereof,  exempt  from 
liability  for  the  negligence  of  its  servants,  is  in  conflict  with 
more  than  one  decision  of  this  Court.  The  hospital  in  which 
appellee  received  the  injuries  complained  of  is  an  adjunct  of 
the  appellant's  school  of  medicine,  known  as  the  'University 
of  Louisville,'  and  is  maintained  principally  because  of  the 
advantages  it  affords  to  the  students  and  professors  of  that 
institution.  It  is,  however,  also  conducted  for  compensation 
and  profit.  In  the  main,  patients  received  and  treated  at  the. 
hospital  are  required  to  compensate  those  in  charge  of  it  for 
the  services  rendered.  This  is  certainly  true,  according  to 
the  evidence,  as  to  patients  able  to  pay.  It  is  true  some 
patients  unable  to  pay  are  received  and  treated  free  of 
charge,  but  this  does  not  show  that  appellant  conducted  a 
purely  public  charity;  and,  to  escape  liability  for  the  wrong- 
ful acts  or  negligence  of  its  servants,  it  should  have  proved 
that  such  was  the  character  of  the  hospital  and  the  use  to 
which  it  is  devoted."  The  Court  then  proceeds  to  quote  the 
following  language  from  the  case  of  Gray  State  Infirmary  v. 
Louisville.  65  S.  W.  11,  23  Ky.  Law  Rep.  1274,  55  L.  R.  A. 
270  :  "Dr.  Grant  testified  that  the  institution  would  not  have 
been  established,  except  that  the  incorporators  hoped  to 
receive  pecuniary  advantage  from  it,  either  directly  or 
through  their  connection  with  the  college.  We  have  no 
doubt  from  the  testimony  that  the  professors  in  the  medical 
college  do  a  great  deal  of  charitable  work  in  the  infirmary; 
yet  the  real  purpose  in  establishing  the  infirmary  was  to 
make  their  college  more  attractive  to  students,  and  to  induce 
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attendance  by  reason  of  instruction  and  clinical  experience, 
received  in  the  infirmary,  and  in  this  way  to  increase  the 
pupils  of  the  professors  operating  the  college.  Certainly 
such  an  institution  cannot  be  exempt  from  taxation,  on  the 
ground  that  it  is  purely  an  institution  of  public  charity." 
The  Court  also  quotes  the  following  language  from  the  case 
of  IVathen  v.  Louisville,  85  S.  W.  1195,  27  Ky.  Law  Rep. 
G35 :  "It  is  manifest  from  the  evidence  that  the  hospital  is 
maintained  because  it  is  necessary  to  the  successful  conduct 
of  the  school  of  medicine.  Without  the  clinical  instructions 
and  operations  by  the  professors  in  the  presence  of  the  stu- 
dents the  school  could  not  be  maintained  with  success.  The 
hospital  is  an  adjunct  or  a  part  of  the  medical  school.  What- 
ever gain  may  result  from  the  operation  of  the  medical 
school  goes  to  the  owners  of  the  property.  While  the  evi- 
dence shows  a  great  deal  of  charity  work  is  performed  in  the 
treatment  of  patients  and  in  dispensing  medicines,  still  the 
institution  is  conducted  for  profit.  As  it  is  operated  for 
gain,  no  part  of  it  is  exempt  from  taxation."  It  will  thus 
be  seen  that  the  infirmary  was  a  mere  incident  to  the  medical 
college,  and  that  the  profits  were  not  devoted  to  charity,  but 
to  private  ownership. 

In  the  case  under  consideration,  however,  the  profits  aris- 
ing from  the  management  of  the  hospital  must  be  expended 
for  charitable  purposes,  and  not  for  the  private  benefit  of  the 
physicians  in  charge  thereof. 

Judgment  reversed. 

Mr.  Associate  Justice  Hydrick,  and  Circuit  Judc.es 
Prince,  Memmincer.  DeVore,  Shipp,  Frank  B.  Gary, 
Spain  and  Moore  concur  in  the  opinion  announced  by  the 
Chief  Justice. 

Mr.  Justice  Fraser,  dissenting.  This  is  an  action  for 
damages  for  personal  injury.  The  plaintiff  was  suffering 
from  appendicitis  and  under  the  advice  of  her  physician,  she 
went  to  the  defendant  hospital  where  the  operation  was  to  be 


Digits 


zed  by  GoOgle 


Lindner  v.  Columbia  Hospital.  .   88 


Rep.]  April  Term,  1914. 

performed  by  her  own  physician,  under  whose  advice  she 
went  to  the  hospital.  After  the  operation,  and  while  the 
plaintiff  was  still  unconscious  from  the  effects  of  the  anaes- 
thetic, she  was  turned  over  to  a  hospital  nurse  and  put  to  bed 
in  the  hospital.  As  the  plaintiff  began  to  regain  conscious- 
ness, she  complained  of  burning  up.  The  plaintiff's  mother 
was  with  her  and  asked  the  nurse  the  cause  of  her  daughter's 
complaint.  The  nurse  replied  that  the  plaintiff  was  suffer- 
ing from  the  effects  of  the  anaesthetic  only,  and  nothing  was 
wrong.  The  complaints  continued  and  the  mother  investi- 
gated the  matter  and  found  that  the  hot  water  bottles  had 
not  been  removed  from  the  bed,  where  they  had  been  put  to 
warm  the  bed  to  prevent  shock  from  a  cold  bed.  The  plain- 
tiff was  seriously  burned.  She  was  kept  at  the  hospital  for 
several  weeks  on  account  of  the  injury  and  claims  to  have 
suffered  for  a  considerable  time  thereafter. 

While  there  was  a  conflict  of  testimony  as  to  the  extent  of 
the  injury,  there  is  no  dispute  as  to  the  fact  of  injury  or 
that  it  was  negligence  to  leave  the  hot  water  bottles  in  the 
bed  and  put  the  plaintiff  upon  them. 

The  defense  is  that  the  defendant  is  an  eleemosynary  or 
charitable  corporation,  and,  as  such,  is  not  liable  in  damages 
for  the  negligence  of  its  employees. 

It  seems  that  some  worthy  and  charitable  ladies  in  Colum- 
bia some  years  ago  established  this  hospital.  That  dona- 
tions were  received  from  several  sources.  Later  the  medi- 
cal association  took  charge  of  the  hospital  under  an  agree- 
ment with  the  ladies.  The  ladies  retain  certain  free  beds. 
The  city  sends  its  charity  patients  there.  There  are  three 
classes  of  patients  received :  a.  Charity  patients  who,  them- 
selves, pay  nothing,  b.  Ward  patients,  who  pay  a  cheap 
rate.    2.  Patients  who  have  separate  rooms ;  these  pay  more. 

There  is  serious  question  as  to  whether  there  are,  so  far  as 
the  hospital  is  concerned,  any  charity  patients.  The  city 
pays  for  its  patients,  and  there  was  valuable  property  turned 
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over  to  the  present  management  by  the  ladies  for  the 
1     beds  assigned  to  them;  but  this  question  need  not 

obscure  the  issue.  It  is  claimed  that  no  patients  are 
turned  away  because  they  cannot  pay.  The  plaintiff  chose 
a  ward  bed  and  agreed  to  pay  all  that  was  demanded  for  a 
ward  bed.  After  she  left  the  hospital,  she  demanded  her 
bill,  but  it  was  not  furnished.  It  is  claimed  that  the  pay- 
ments made  by  those  in  the  ward  beds  did  not  fully  meet  the 
expenses  of  the  ward  beds,  and  they  are  in  part,  at  least, 
charity  patients.  This  opinion  will  consider  the  broad  ques- 
tion presented  here :  Is  a  hospital  with  a  charitable  founda- 
tion liable  to  patients  for  injuries  caused  by  the  negligence 
of  the  employees? 

There  is  no  case  in  this  State  on  the  subject,  and  for 
authority  we  must  go  to  other  jurisdictions.  We  are  bound 
by  our  own  decisions.  We  are  not  bound  by  the  decisions 
of  other  State's.  They  are  useful  as  evidence  of  what  the 
law  is,  and  the  testimony  of  these  expert  witnesses  is  to  be 
estimated,  not  by  their  number,  but  by  their  weight.  The 
weight  is  to  be  determined  by  their  conformity  to  well 
known  principles  of  law.  We  have  no  right  to  follow  these 
witnesses  when  their  testimony  conflicts  with  well  known 
principles  of  law,  established  in  our  own  State. 

Here  is  an  association  whose  servant,  it  is  alleged,  has 
done  an  injury  and  done  it  negligently.  To  the  question:  is 
the  person,  association,  or  corporation  whose  servant,  acting 
within  the  scope  of  his  employment,  has,  in  violation  of  a 
duty,  produced  injury  to  another,  liable?  The  answer,  as  a 
general  rule,  is:  It  is  liable.  The  doctrine  respondeat 
superior  is  familiar  and  its  application  wide.  There  are 
exceptions,  but  that  is  the  rule.  When  the  question  is  asked, 
does  this  apply  to  an  institution  that  has  a  charitable  founda- 
tion, the  answer  is  not  uniform.  The  greater  number  of 
cases  hold  that  the  rule  does  not  apply.  In  some  of  the 
jurisdictions  it  is  held  that  the  rule  does  apply  and  it  will 
take  legislative  power  to  exempt  them. 
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It  sometimes  happens  that  there  are  conflicting  principles 
of  law  that  apply,  and  then  it  is  the  province  of  the  Court  to 
say  which  principle  governs  the  case.  Those  who  hold  that 
a  charitable  hospital  is  immune  from  suits  for  damages  to  a 
patient,  caused  by  the  negligence  of  its  employees,  do  not 
agree  among  themselves  as  to  the  conflicting  principle.  I 
will  not  discuss  the  cases  separately.     Their  name  is  legion. 

(a)  Some  hold  that  to  allow  recoveries  for  damages 
would  be  to  assist  in  the  destruction  of  a  trust  fund,  and  no 
Court  can  permit  a  destruction  of  a  trust  fund.  Those  who 
hold  this  ground  of  immunity  do  not  agree  among  them- 
selves, for  many  of  them  qualify  the  statement  of  immunity 
with  the  statement  "provided  the  hospital  has  not  been  negli- 
gent in  the  selection  of  the  employees."  Bruce  v.  Central 
M.  E.  Church,  147  Mich.  230,  110  N.  W.  051,  10  L.  R.  A. 
(N.  S.)  74,  11  Ann.  Cas.  100.  Others  say  that,  while  a 
hospital  is  not  liable  to  patients  under  its  care,  it  is  liable  to 
third  persons.  Thornton  v.  Franklin  Square  House,  200 
Mass.  465,  80  N.  E.  909,  22  L.  R.  A.  (N.  S.)  487.  What 
seems  to  us  to  be  the  inconsistency  of  these  positions  pre- 
vents us  from  following  them.  In  the  cases  of  damages  for 
negligence  in  selecting  employees  and  cases  of  damages  for 
negligence  of  the  employees^  the  destruction  of  the  trust  fund 
is  the  same.  How  is  it  a  destruction  of  the  trust  fund?  ^t 
is  said,  here  is  a  trust  fund  intended  for  good,  and  it  must  be 
preserved  at  all  hazards.  It  is  a  principle  of  law  as  well  as 
morals,  that  men  must  be  just  before  they  are  generous. 
There  is  no  higher  or  more  just  principle  than  that  a  trust 
fund  shall  remedy  the  evil  itself  has  done,  before  it  attempts 
to  remedy  the  evils  done  by  others.     We  cannot  follow  this. 

(b)  Some  of  the  cases  say  that  the  action  should  be 
brought  against  the  trustee,  and,  when  he  has  paid  it,  he  can 
be  reimbursed  out  of  the  trust  fund.  This  needs  no  com- 
ment. 

(c)  Some  cases  hold  that  the  exception  is  based  on  an 
implied  contract  of  immunity  and  make  this  statement  (147 
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Mich.  230,  110  X.  W.  951,  10  L.  R.  A.  (N.  S.)  74,  11  Ann. 
Cas.  159)  :  "They  rest  upon  the  principle,  correctly  stated  in 
Pozvers  v.  Massachusetts  Homeopathetk  Hospital,  109  Fed. 
294,  47  C.  C.  A.  122,  65  L.  R.  A.  372,  viz.,  that  the  benefici- 
ary of  such  charitable  trust  enters  into  a  contract,  whereby 
he  assumes  the  risk  of  such  torts.  It  is  not  surprising  that 
years  should  have  elapsed  before  .the  correct  legal  principle 
governing  these  cases  was  announced  in  Powers  v.  Massa- 
chusetts Homeopathic  Hospital.  The  discovery  of  correct 
legal  principles,  like  the  discovery  of  scientific  and  social 
truths,  requires  time  and  patient  investigation."  That  case 
(the  Powers  case)  held  that  the  contract  was  implied.  We 
are  told,  in  effect,  that  a  patient  entirely  unskilled  in  legal 
principles,  his  body  racked  with  pain,  his  mind  distorted  with 
fever,  is  held  to  know,  by  intuition,  the  principle  of  law  that 
the  Courts  after  years  of  travail  have  at  last  produced.  We 
cannot  accept  a  rule  based  upon  after-discovered  reasons. 
We  confess  that  it  is  new  doctrine  to  us  that  a  Court  will 
assume  an  implied  contract  to  relieve  against  liability  for 
future  negligence. 

The  notes  to  23  L.  R.  A.,  page  200,  tell  us  that  the  doc- 
trine of  immunity  from  damage  suits  originally  arose  in 
cases  in  which  hospitals  were  operated  by  governmental 
agencies.  Of  course,  as  a  rule,  a  government  is  not  liable 
for  the  negligence  of  its  employees.  If  the  doctrine  had 
been  confined  to  its  original  declaration,  there  would  have 
been  no  trouble ;  but,  when  the  exempting  circumstance  does 
not  exist,  the  immunity  ought  not  to  exist.  The  result  of 
these  holdings  is  that,  where  a  small  charitable  foundation  is 
secured,  a  hospital  may  be  opened ;  patients  secured,  who  go 
there  under  an  invitation  that  promises  skilled  physicians, 
competent  trained  nurses;  advantages  promised  that  cannot 
be  secured  at  home;  then,  when  the  patients  are  secured, 
they  may  be  neglected,  burned  with  fire  or  vitriol,  put  into 
beds  from  which  other  patients  afflicted  with  contagious, 
loathsome,  and  it  may  be  disgraceful  diseases  have  been 
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taken,  and  we  are  told  there  is  no  remedy  except  to  sue,  it 
may  be,  a  poor,  overworked,  broken  down,  friendless,  help- 
less woman.  We  are  not  reflecting  on  the  appellant  hos- 
pital, we  are  ready  to  believe  that  the  injury  here  was  simply 
one  of  those  acts  of  inadvertence  that  sometimes  befall  the 
most  careful  of  men  and  women.  The  thing  to  which  we 
protest  is  the  absolute  immunity  given  to  all  hospitals  that 
can  secure  a  charitable  foundation  from  the  most  brutal  and 
inhuman  treatment  of  those  unfortunate  men  and  women 
who  may  be  carried  (sometimes  without  their  knowledge  or 
consent)  within  its  walls,  under  an  implied  contract.  It  is 
said  the  patient  is  not  without  remedy — sue  the  woman. 

(d)  The  income  from  the  pay  patients  might  be  set  apart 
to  pay  a  judgment  (in  this  case  about  $40,000  per  annum), 
but  some  of  the  cases  hold  that  the  pay  patients,  when  they 
enter  a  hospital  with  a  charitable  foundation,  are  really 
charity  patients,  and  the  weekly  sum  they  are  required  to  pay 
are  not  payments  at  all,  but  contributions  to  the  charity  fund. 
This  is  brilliant,  but  is  not  convincing.  We  think  the  first 
duty  of  every  man  and  the  first  call  upon  every  fund  is  to 
repair  the  evil  of  its  own  doing,  and  then  the  remaining 
fund  or  remaining  strength  may  be  devoted  to  charity.  It 
may  be  said  the  hospital  rules  forbid  the  taking  of  patients 
with  contagious  diseases.  The  contagious  nature  of  the  dis- 
ease may  not  be  known  until  too  late.  If  these  hospitals  are 
held  to  be  immune,  they  may  break  the  rule  with  impunity. 

(e)  Another  reason  given  is  that  it  is  not  in  accord  with 
public  policy  to  allow  these  good  people  to  be  annoyed  by 
damage  suits.  They  are  good  people,  but  the  legislature 
fixes  the  public  policy  of  a  State.  The  reason  for  this  sup- 
posed public  policy  is  not  altogether  clear.  Is  the  damage 
suit  an  evil  spirit  invented  by  men  to  harass  soulless  corpora- 
tions and  from  its  evil  influence  the  good  are  immune?  If 
so,  they  ought  to  be  abolished  altogether.  That  is  not  the 
theory.  The  theory  is  that,  in  a  damage  suit  for  simple  neg- 
ligence, the  evil  of  the  past  is  compensated  for,  and  for  wil- 
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fulness,  evil  for  the  future  is  prevented.  32  Cyc,  p.  1251, 
Public  Policy.  "The  term  has  been  said  to  mean  the  law  of 
the  State  whether  found  in  the  Constitution,  statutes,  or 
judicial  records.,,  There  is  nothing  in  the  Constitution, 
statutes,  or  judicial  records  to  warrant  immunity.  Public 
policy  is  not  the  opinion  of  a  Judge  as  to  what  ought  or 
ought  not  to  be.  See  Magee  v.  O'Neill,  19  S.  C.  185,  45 
Am.  Rep.  765.  The  legislature  of  this  State  has  in  recent 
years  passed  several  acts  that  remove  the  immunity  from 
governmental  agencies,  such  as  cities  and  counties,  and 
require  them  to  respond  in  damages  for  injuries  caused  by- 
the  negligence  of  their  employees.  We  cannot,  therefore, 
say  that  it  is  against  the  public  policy  of  this  State  to  require 
the  wrongdoer  to  pay  damages  caused  by  the  negligence  of 
employees.  The  foundation  of  the  original  doctrine  has 
been  destroyed  in  the  State,  and  this  offspring  ought  to  die 
with  it.  The  rule  is  clear  and  certain  that,  if  a  physician 
undertakes  to  attend  a  patient  through  charity,  he  is  bound 
to  exercise  due  care  and  skill  and  is  responsible  for  negli- 
gence. If,  however,  several  combine  and  subscribe  a  fund 
and  call  it  charity  (more  convenient  still,  if,  as  here,  some 
one  else  will  furnish  the  money),  it  shall  cover  a  multitude 
of  sins,  and  it  makes  no  difference  what  happens,  there  are 
only  two  remedies.  One  is  to  close  up  the  place  as  a  public 
nuisance,  and  the  other  is  to  sue  the  woman.  Neither  of 
these  is  a  remedy. 

(f)  If  the  proviso  "that  they  shall  not  be  negligent  in  the 
selection  of  the  employees"  be  law,  then  the  use  of  the  under- 
graduate as  a  nurse,  to  whose  skill  the  school  is  unwilling  to 
certify  in  a  diploma,  may  be  conclusive  evidence  of  negli- 
gence. The  proviso  is  mere  dictum  and  binds  no  one.  The 
conflict  between  the  doctrine  of  immunity  and  proviso  is 
patent.     Both  cannot  stand. 

(g)  We  are  told  that  they  have  an  arrangement  with  the 
city  to  care  for  its  poor.  The  hospital  is  not  under  the  con- 
trol of  the  city.     The  city  might  make  an  arrangement  with 
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a  purely  private  institution.  Therfe  is  some  dangerously- 
broad  language  in  the  statute  as  to  municipal  responsibility 
for  negligence  in  things  under  the  control  of  the  city,  and 
little  help  can  be  derived  from  this  association. 

One  of  the  Courts  that  denied  immunity  said  that,  in  the 
administration  of  the  trust,  acts  of  negligence  are  as  sure  as 
that  its  administration  should  be  committed  to  human  hands, 
and  it  is  not  too  much  to  suppose  that  a  right-minded  donor 
should  be  held  to  have  had  in  contemplation  the  general  rule 
as  to  responsibility  for  its  results.  Compare  that  statement 
with  the  doctrine  of  an  implied  contract  of  releases  from  lia- 
bility for  future  negligence,  and  it  seems  to  us  that  the 
weight  of  authority  is  with  those  few  who  assert  liability, 
and  not  with  those  who  assert  immunity. 

Courts  ought  to  follow  established  rules  and  not  destroy 
them  with  unwholesome  exceptions.  Courts  ought  not  to 
legislate,  but,  if  they  must,  then  their  legislation  should  be 
wise  and  safe.  We  do  not  think  it  wise  or  safe  to  allow  an 
institution  to  exist,  with  unlimited  power  to  do  evil  and  make 
that  institution  powerless  to  repair  the  evil,  because  some 
good  man  or  woman  has  contributed  a  fund  and  intended 
thereby  to  do  good.  We  ought  to  see  clearly  the  result  of 
what  we  do.  If  the  Courts  can  take  no  part  of  the  corpus 
or  income  to  repair  the  evil  that  may  be  done,  neither  can 
the  trustees.  It  would  be  a  breach  of  trust  for  them,  if  the 
Courts  so  hold.  There  has  never  been  a  time  when  the 
world  was  subject  to  such  rapid  and  fundamental  changes  in 
the  art  of  healing  as  today.  Truly  the  wisdom  of  yester- 
day has  become  the  foolishness  of  today.  It  has  not  been 
long  since  the  sick  were  told  to  stay  out  of  the  night  air, 
because  the  night  air  was  deadly.  Today  the  sick  are  told 
to  sleep  in  the  night  air,  because  the  night  air  is  life-giving. 
Neither  the  constitution  of  man  nor  the  constituent  elements 
of  the  night  air  have  changed.  Every  new  doctrine  has  its 
believers.  There  are  those  who  believe  in  the  inerrancy  of 
the  wise  men  of  today,  and  have  blind  faith  in  the  latest 


Digits 


zed  by  GoOgle 


40  LindlEr  v.  Columbia  Hospital. 


Dissenting  Opinion.  [98  S.  C. 


nostrum.  There  are  those  who  have  aggressive  disbelief 
in  all  things  human,  and  believe  that  in  the  prayer  of  faith 
alone  is  there  healing  power.  May  the  devotees  of  either 
extreme  erect  their  hospitals,  the  one  to  remove  from  the 
human  body  every  organ  they  do  not  understand  and  choose 
to  call  the  "mistakes  of  nature,"  the  other  to  throw  their 
patients  upon  a  bed  and  leave  them  to  suffer  and  to  die  while 
they  pray,  ignoring  the  revelation  that  "faith  without  work 
is  dead,"  and  the  Courts  are  powerless  to  repair  the  evil 
done?  There  may  be  unbounded  fluids  from  which  some 
reparation  may  be  made.  Is  there  no  way  to  make  it?  We 
think  there  is.  We  think  the  Courts  ought  to  hold  the  fund, 
first  to  repair  the  evil  done  by  itself,  because  the  purpose  of 
the  trust  is  to  do  good  and  not  evil.  We  know  a  trust  fund 
cannot  be  diverted  to  a  different  purpose  from  that  for 
which  it  was  created.  That  is  established  law  and  we  want 
to  further  the  purpose  of  the  trust.  The  purpose  of  the 
trust  is  to  relieve  suffering,  and  not  to  increase  it,  when,  in 
the  administration  of  the  trust,  suffering  is  increased,  the 
purpose  fails.  The  Courts  that  declare  immunity  are 
destroying  and  not  maintaining  the  trust. 

Mr.  Justice  Watts  and  Circuit  Judges  Wilson,  Bow- 
man and  Rice  concur  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Fraser. 

Mr.  Justice  Gage,  also  dissenting.  I  concur  with  Mr. 
Justice  Fraser  and  Mr.  Justice  Watts. 

Respondent  concedes  that  the  defendant  is  an  eleemosy- 
nary institution,  whatever  that  may  mean;  but  denies  that 
it  is  a  charity,  as  that  word  has  been  best  expounded. 

There  is  no  doubt  about  the  rule  laid  down  generally  by 
the  Courts,  that  a  charity  is  not  liable  for  a  tort. 

That  rule  was  promulgated  when  charities  were  rare  and 
were  small  and  were  real  and  it  sprang  out  of  the  tenderness 
of  the  Judges  for  those  who  devoted  their  unrequited  ener- 
gies to  the  service  of   humanity;   for  them,   the  Judges 
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thought,  the  hard  rules  of  legal  liability  ought  to  be  relaxed. 
And  for  a  real  charity,  that  ought  to  be  the  rule  everywhere. 
But  things  have  changed ;  today  there  are  hospitals  all  over 
the  State,  some  of  them  owned  by  a  single  individual,  some 
of  them  owned  by  an'  aggregation  of  individuals.  Those 
who  have  eyes  and  ears  know  this  to  be  true. 

It  is  safe  to  assume  that  not  one  of  them  has  a  capital 
stock,  and  not  one  of  them  pays  a  dividend  as  such. 

If  an  individual  doctor  working  in  his  own  hospital  should 
injure  a  patient  like  the  plaintiff  was  injured  he  would  be 
liable  to  suit. 

In  the  case  at  bar  the  hospital  may  have  started,  and  been 
for  years  managed,  much  like  a  genuine  charity. 

The  elect  women  of  Columbia  built  it,  and  equipped  it, 
and  started  it  going  for  pure  love.  They  then  turned  it 
over  to  a  number  of  doctors  to  manage  according  to  their 
own  notions,  and  "because  it  had  become  burdensome  to 
them."  At  the  time  of  this  injury  the  hospital  was  con- 
trolled by  twenty-five  doctors  of  Columbia;  its  income  was 
about  $45,000,  of  which  Columbia  contributed  $3.(100;  it 
had  generally  fifty  patients,  and  could  hold  no  more;  it 
charged  well  nigh  all  who  came,  except  there  were  some 
free  beds. 

There  is  nothing  about  the  entire  business  as  managed  to 
differentiate  it  from  the  hospital  of  those  gentlemen  who 
undertake  to  manage  a  hospital  single  handed,  except  the 
ladies  donated  this  hospital  to  the  doctors  and  the  city  of 
Columbia  appropriates  $3/100  a  year  to  keep  it  going. 

The  same  rule  of  liability  ought  therefore  to  apply  to  all 
persons  like  circumstanced,  and  that  is  the  rule  of  liability 
for  wrong  conduct,  whether  done  by  one's  self  or  through 
one's  agent. 

It  may  be  the  plaintiff  shall  not  be  able  to  collect  her  judg- 
ment ;  but  "we  have  no  right  to  proceed  on  the  theory  that 
if,  at  the  end  of  the  litigation,  plaintiff  establishes  her  right 
to  damages,  the  judgment  would  not  be  paid."     Hopkins  v. 
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Clemson  Agricultural  College  of  South  Carolina,  221  U.  S. 
tf48,  31  Sup.  Ct.  658,  55  L.  Ed.  890,  35  L.  R.  A.  (N,  S.) 
243. 

I  see  no  reason  to  change  my  opinion.  The  brick  and 
mortar  of  the  trust  may  not  be  liable  to  pay  the  judgment; 
but  the  funds  are. 


8646 

BENNETT  v.  SOUTHERN  RY.— CAROLINA  DIVISION. 

(79  S.  E.  710.) 

Master  and  Servant.  Federal  Employers'  Liability  Act.  Evidence. 
Issue  por  Jury.  Charge.  Appeal  and  Error.  Action  for  Wrong- 
ful Death.     Damages.     New  Thials. 

1.  In  an  action  for  the  death  of  a  locomotive  fireman,  who  was  killed 
when  the  engine  was  derailed  at  a  burning  trestle,  evidence  of  the 
engineer's  reputation  for  carefulness  is  inadmissible. 

2.  In  an  action  for  the  wrongful  death  of  a  locomotive  fireman,  killed 
when  his  engine  was  derailed  at  a  burning  trestle,  where  it  appeared 
that  immediately  after  another  engine  had  passed  over  the  trestle  it 
was  discovered  to  be  on  fire,  testimony  of  a  witness  that  he  saw 
places  near  by  where  fire  had  been  dropped  is  admissible  as  tending 
to  show  the  origin  of  the  fire. 

3.  If  there  is  any  competent  evidence  at  all  tending  to  sustain  the 
allegations  of  the  complaint,  the  case  should  be  submitted  to  the 
jury,  and  nonsuit  denied. 

4.  A  statement  in  the  charge  that  proof  of  an  injury  to  a  servant  by 
defective  machinery  was  prima  facie  evidence  of  negligence  on  the 
part  of  the  master  was  not  error,  where  from  the  whole  charge  it 
was  made  clear  that  plaintiff  could  not  recover,  unless  she  showed 
affirmatively  by  a  preponderance  of  the  evidence  that  the  injuries 
sued  for  were  caused  by  the  master's  negligence. 

5.  As  the  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322])  is  general  in  its 
terms,  and  makes  no  specific  regulations  as  to  the  quantity  and 
method  of  proof  of  negligence,  the  laws  of  the  State  wherein  the 
action  is  brought  govern,  and  hence,  even  in  an  action  brought  under 
such  statute,  proof  that  the  injury  was  caused  by  defective  appli- 
ances makes  out  a  prima  facie  case  of  negligence  on  the  part  of  the 
master,  where  that  is  the  rule  of  the  State. 

6.  In  an  action  for  the  wrongful  death  of  a  locomotive  fireman,  brought 
under  the   Federal  Employers'  Liability  Act    (Act  April  22,  1908, 
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c.  149,  35  Stat  65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322]),  the  Court 
charged  that  proof  of  injury  to  defendant  by  defective  machinery 
was  prima  facie  evidence  of  negligence  on  the  part  of  the  master. 
Other  portions  of  the  charge  correctly  stated  the  master's  duty  to 
furnish  the  servant  with  a  safe  place  to  work  and  appliances;  it 
nowhere  being  even  intimated  that  the  master  was  an  insurer  of 
the  safety  of  his  servant.  The  charge  further  limited  the  jury  to  a 
consideration  of  the  negligence  specified  in  the  complaint,  and 
required  proof  by  a  preponderance  of  the  evidence  to  justify  a 
verdict  for  plaintiff.  Held  that,  as  the  Court  required  the  jury  to 
consider  the  charge  as  a  whole,  it  was  not  objectionable  as  a  charge 
upon  the   facts. 

7.  Where  the  Court  gave  the  requests  of  defendant,  he  cannot  complain 
of  the  error  therein. 

8.  The  recovery  under  Federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322]) 
for  the  wrongful  death  of  a  servant  is  limited  to  compensation  for 
pecuniary  loss. 

9.  A  recovery  of  punitive  damages  allowed  in  case  of  wrongful  death 
under  Federal  Employers'  Liability  Act,  is  limited  to  the  material 
loss  which  is  susceptible  of  a  pecuniary  valuation,  and  does  not 
include  the  inestimable  loss  of  the  society  and  companionship  of  a 
deceased  relative,  though  it  is  broad  enough  to  include  damages  for 
the  loss  of  the  services  of  husband  or  wife,  and,  in  case  the  bene- 
ficiary is  a  child,  damages  for  the  loss  of  training,  counsel,  education, 
and  nurture  which  the  deceased  would  have  bestowed. 

10.   Where   there   is    sufficient    testimony   to    support   the    verdict,    the 
allowance  of  a  new  trial  is  discretionarv  with  the  trial  Court. 


Before  Seabe,  J.,  Winnsboro,  September,  1912.  Af- 
firmed. 

Action  by  Hattie  E.  Bennett,  as  administratrix  of  the 
estate  of  Luther  W.  Bennett,  deceased,  against  the  Southern 
Railway — Carolina  Division  and  the  Southern  I^iilway 
Company,  for  wrongful  death  of  plaintiff's  intestate  under 
provisions  of  Federal  Employers'  Liability  Act.  Judgment 
for  plaintiff,  and  defendants  appeal. 

The  defendants'  exceptions  were  as  follows: 
Please  take  notice  that  the  defendants,   in  accordance 
with  their  notice  of  appeal  heretofore  served  upon  you,  now 
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make  and  file  the  following  exceptions  to  the  rulings  and  to 
the  charge  of  the  presiding  Judge  made  upon  the  trial  of  the 
above  stated  case: 

1.  Except  because  the  presiding  Judge  erred  in  exclud- 
ing and  not  allowing  the  question  and  answer  of  the  wit- 
ness, W.  H.  Green,  on  cross-examination,  as  to  whether  he 
considered  McAlister,  one  of  the  defendants'  engineers^ 
and  in  charge  of  the  train  on  which  plaintiff's  intestate  was 
killed,  one  of  the  most  careful  engineers  in  the  service,  this 
testimony  being  proper  in  reply  to  the  charges  and  speci- 
fications of  negligence  made  in  the  complaint  as  to  the 
running  of  the  train  on  which  the  deceased  was  at  the  time 
of  his  death,  the  error  being  in  denying  the  right  of  the 
defendants  to  show  the  general  reputation  and  character 
of  its  servant  who  had  charge,  and  was  alleged  to  have 
been  reckless  in  the  management  and  operation  of  its  engine, 
which  said  reckless  operation  resulted  in  the  death  of  the 
deceased,  and,  further,  who  was  also  charged  with  wilful 
and  wanton  conduct  in  running  and  operating  its  train  at 
a  dangerous  and  reckless  rate  of  speed,  and  in  failing  to 
keep  and  maintain  any  lookout  or  give  any  signal  or  warn- 
ing to  plaintiff's  intestate. 

2.  Except  because  the  presiding  Judge  erred  in  allow- 
ing and  permitting  the  witness,  W.  A.  Summers,  on  his 
direct  examination,  over  the  objection  of  defendants,  to 
testify  that  he  saw  a  couple  of  places  where  fire  had  been 
dropped  out  at  a  point  about  a  mile  above  Alston,  and  at 
least  two  and  a  half  miles  from  the  trestle  in  question,  the 
error  being  that  such  testimony  was  incompetent  and  irrele- 
vant, such  fires  not  being  shown  to  have  originated  from 
coals  escaping  from  defective,  old  or  burned-out  ashpans 
and  grates,  as  charged  in  the  complaint,  but  originating 
from  sparks  from  the  smokestack,  and  no  negligence  being 
alleged  as  to  defects  in  the  smokestack  or  as  to  fires  con- 
nected therewith. 
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3.  Except  because  the  presiding  Judge  erred  in  not 
granting  a  nonsuit  in  the  cause  upon  motion  of  defendants, 
there  being  no  testimony  showing  or  tending  to  show  any 
negligence  upon  the  part  of  the  defendants  or  breach  of  duty 
owing  to  plaintiff's  intestate  in  the  particulars  alleged  in 
paragraph  7  of  the  complaint : 

(a)  It  appearing  that  there  was  no  evidence  showing 
or  tending  to  show  negligence,  as  specified,  in  subdivision 
(a)  of  paragraph  7  of  the  complaint,  that  the  defendant 
company  carelessly,  recklessly,  wantonly  and  wilfully  oper- 
ated locomotive  engines  on  its  line  of  railroad  over  the 
trestle  bridge  therein  mentioned,  which  said  engines  con- 
tained defective,  old  and  burned-out  ashpans  and  grates 
which  permitted  sparks  and  live  coals  to  drop  on  said  trestle 
bridge. 

(b)  It  appearing  that  there  was  no  evidence  tending  to 
prove  the  allegations  of  negligence  contained  in  specifica- 
tion (b)  of  the  7th  paragraph  of  the  complaint,  that  there 
was  a  failure  to  inspect  the  trestle  bridge  on  which  plain- 
tiff's intestate  was  killed,  or  that  said  trestle  bridge  was 
composed  of  old,  worn-out  and  defective  timber  and  mate- 
rials which  caused  the  same  to  become  easily  ignited  by  fire. 

(c)  It  appearing  that  there  was  no  testimony  to  prove 
or  tending  to  prove  negligence,  as  specified  in  subdivision 

(c)  of  the  7th  paragraph  of  the  complaint,  that  the  defend- 
ant company  furnished  and  maintained  an  unsafe  and  dan- 
gerous place,  to  wit:  the  trestle  bridge,  upon  which  plain- 
tiff's intestate  was  required  to  perform  the  duties  required 
of  him  as  locomotive  fireman. 

(d)  It  appearing  that  there  was  no  testimony  to  prove 
or  tending  to  prove  that  the  defendant  company  failed  to 
properly  inspect  and  repair  the  engines  and  parts  of  engines 
through  which  fire,  coal  and  cinders  might  fall  and  escape 
and  ignite  the  trestle  bridge,  as  set  forth  in  subdivision 

(d)  of  the  7th  paragraph  of  the  complaint. 
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(e)  It  appearing  that  there  was  no  testimony  to  prove 
or  tending  to  prove  that  the  defendants  failed*  to  properly 
inspect  and  repair,  or  failed  to  maintain  in  a  safe,  suitable 
and  proper  condition  the  said  trestle  and  trestle  bridge 
upon  which  plaintiff's  intestate  lost,  his  life,  or  that  there 
was  any  failure  upon  the  part  of  the  defendant  company, 
its  agents  and  servants,  to  inspect  such  trestle  and  trestle 
bridge,  as  set  forth  in  subdivision  (e)  of  the  7th  paragraph 
of  said  complaint. 

(f)  It  appearing  that  there  was  no  testimony  to  prove 
or  tending  to  prove  that  the  defendants  negligently,  wan* 
tonly  or  wilfully  ran  and  operated  the  first  locomotive 
engine,  to  which  the  engine  on  which  the  plaintiff's  intestate 
lost  his  life  was  attached,  at  a  dangerous  and  reckless-  rate 
of  speed,  and  without  keeping  and  maintaining  a  proper 
lookout  or  giving  any  signal  or  warning  by  bell,  whistle  or 
otherwise,  to  plaintiff's  intestate,  or  that  such  alleged  neg- 
ligence caused  the  engine,  on  which  plaintiff's  intestate  was 
discharging  his  duty,  to  run  into  said  burning  trestle. 

4.  Except  because  the  presiding  Judge  charged  the  jury, 
after  stating  to  them  that  the  relation  which  existed  between 
the  plaintiff's  intestate  and  the  defendant  company  was 
that  of  master  and  servant,  and  that  the  master  must  fur- 
nish a  reasonably  safe  place,  instrumentalities,  tools  and 
the  like  to  the  servant  in  the  discharge  of  his  duties  as  such 
servant;  that  "where  it  appears  that  the  servant  is  injured 
by  defective  instrumentalities,  machinery,  places  or  things 
of  that  kind,  it  is  prima  facie  evidence  of  negligence  on  the 
part  of  the  master,  and  the  master  assumes  the  burden  of 
showing  that  he  exercised  due  care  in  furnishing  means, 
places  and  instrumentalities  in  matters  of  that  kind,"  the 
error  being,  it  is  submitted,  that  the  master  is  not  the  abso- 
lute insurer  of  the  safety  of  the  servant,  nor  does  any  pre- 
sumption as  to  the  master's  negligence  arise  from  the  fact 
of  injury  to  the  servant,  nor  does  the  burden  of  proof  in 
an  action  by  the  servant  against  the  master  for  an  injury 
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from  instrumentalities  or  machinery  shift  from  the  servant 
to  the  master,  but  the  servant  must  prove  the  negligence  of 
the  master,  as  alleged  in  his  complaint;  that  this  is  true  both 
as  to  law  prevailing  in  this  State,  and  especially  under  the 
Employers'  Liability  Act  of  Congress,  under  which  this 
action  was  brought  and  tried,  and  that  said  charge  is  an 
improper  and  erroneous  construction  of  said  act  and 
deprives  the  defendants  of  their  full  right  of  defense  under 
said  act. 

5.  Except  because  the  presiding  Judge  erred  in  charging 
the  jury  with  reference  to  the  duties  and  liabilities  existing 
between  a  master  and  servant,  as  follows:  "The  master 
must  use  due  care,  the  care  that  is  due,  to  see  that  the  place 
in  which,  the  instrumentalities  with  which,  the  servant  is 
to  perform  his  duties  as  a  servant,  are  safe  and  suitable. 
Where  it  appears  that  the  servant  is  injured  by  and  through 
defective  instrumentalities,  machinery  or  places  and  things 
of  that  kind,  it  is  prima  facie  evidence  of  negligence  on  the 
part  of  the  master,  and  the  master  assumes  the  burden  of 
showing  that  he  exercised  due  care  in  furnishing  places, 
means,  instrumentalities  and  matters  of  that  kind,"  the 
error  being — 

(a)  That  no  presumption  of  negligence  on  the  part  of 
the  master  arises  from  mere  proof  of  injury  to  a  servant 
through  defective  instrumentalities,  machinery  or  places, 
nor  it  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  master,  nor  does  the  burden  of  proof  shift  from  the 
servant  to  the  master  to  show  that  the  master  exercised  due 
care  in  furnishing  places,  means,  instrumentalities  and  mat- 
ters of  that  kind. 

(b)  That  such  charge  entirely  excludes  the  element  of 
knowledge  upon  the  part  of  the  master,  and  would  make 
the  master  liable  upon  mere  proof  of  defective  instrumen- 
talities, machinery  or  places  without  proof  that  the  master 
knew  of  such  defects  or  ought  to  have  known  of  such 
defects  in  the  exercise  of  reasonable  care. 
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(c)  That  said  charge  was  erroneous  because  it  deprived 
the  defendants  of  a  substantial  right  of  defense,  arising 
under  a  proper  construction  of  the  act  of  Congress  known 
as  the  Federal  Employers'  Liability  Act,  under  which  this 
case  was  brought  and  tried,  and  which  was  the  sole  and 
exclusive  law  upon  the  subject. 

(d)  That,  as  applied  to  the  case  before  the  jury,  the 
above  charge  was  a  charge  upon  the  facts,  and  was  tanta- 
mount to  telling  the  jury  that  in  the  event  they  found  that 
there  were  defects  in  the  trestle  or  in  the  instrumentalities 
of  the  defendant  company's  engines,  and  that  by  reason 
thereof  Bennett  lost  his  life,  that  they  should  find,  and  that 
the  law  was  that  this  made  out  a  case  of  negligence  against 
the  defendants,  and  that  their  verdict  should  be  for  the 
plaintiff,  unless  the  defendants  showed  by  the  preponder- 
ance of  the  testimony  that  they  had  exercised  due  care  in 
furnishing  places,  means,  instrumentalities  and  matters  of 
that  kind,  and  that  such  charge  was  in  violation  of  the  Con- 
stitution of  this  State. 

6.  Except  because  the  presiding  Judge  erred  in  refusing 
the  motion  of  defendants  for  a  new  trial,  which  was  made 
upon  the  ground  that  the* verdict  in  the  case  was  so  exces- 
sive that  it  cannot  be  sustained  under  the  facts  or  charge 
in  the  case  as  a  verdict  for  compensatory  damages  under 
a  proper  construction  of  the  Federal  Employers'  Liability 
Act,  which  limits  the  measure  of  damages  to  the  actual 
pecuniary  loss  sustained  by  the  beneficiaries  under  that 
act,  the  error  being,  as  it  is  respect  fully  submitted : 

(a)  That  there  is  no  testimony  tending  to  sustain  a  ver- 
dict for  $20,000,  when  the  undisputed  testimony  of  the 
plaintiff  herself  shows  that  her  husband  and  intestate  was 
earning  only  $65  to  $75  per  month  at  the  time  of  his  death, 
and  it  was  an  error  of  law,  under  the  Federal  Employers' 
Liability  Act,  under  which  the  action  was  brought  and 
tried,  to  allow  such  verdict  to  stand  as  a  verdict  for  com- 
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pensatory  damages,  there  being  no  testimony  to  support  it 
for  such  an  amount. 

(b)  That  by  the  refusal  to  set  aside  such  verdict  and 
grant  a  new  trial,  the  defendants  have  been  deprived  of  a 
substantial  right  secured  to  them  by  said  act  of  Congress, 
and  it  was  error  of  law  not  to  grant  a  new  trial  absolutely, 
when  the  undisputed  evidence  shows  that  such  verdict  was 
for  a  grossly  larger  sum  than  compensatory  damages,  or 
damages  for  the  pecuniary  loss  sustained  by  the  plaintiff, 
and  the  other  beneficiaries  under  said  Federal  Employers' 
Liability  Act,  and  when  the  provisions  of  that  act  contain- 
the  supreme  and  exclusive  law  that  authorized  or  allowed 
an  action  for  the  recovery  of  damages  to  and  by  the  plain- 
tiff for  the  alleged  wrongful  death  of  her  said  husband 
and  intestate;  and  when  said  act,  as  construed  by  the  Fed- 
eral Courts,  limits  the  damages  recoverable  thereunder,  in 
cases,  of  wrongful  death,  to  the  actual  pecuniary  loss  sus- 
tained by  the  beneficiaries  for  whose  benefit  an  action  is 
allowed  by  said  act. 

(c)  That  the  verdict  was  clearly  against  the  charge  of 
his  Honor  to  the  jury,  when  applied  to  the  undisputed  facts, 
and  it  was  error  of  law  not  to  wholly  set  it  aside  and  grant 
a  new  trial  absolute. 

Messrs.  McDonald  &  McDonald,  for  appellant,  cite: 
Testimony  showed  action  under  Federal  Employers'  Lia- 
bility Act:  225  U.  S.  477;  57  L.  Ed.  1171.  * That  act 
governs:  222  U.  S.  444;  56  L.  Ed.  257,  202;  222  U.  S. 
370;  56  L.  Ed.  237;  223  U.  S.  1;  50  L.  Ed.  327,  347,  348, 
349,  350.  Charge  erroneous  under  the  Federal  decisions 
which  should  be  followed:  100  U.  S.  017;  41  L.  Ed.  1130. 
Res  ipsa  loquitur  repudiated:  179  U.  S.  658;  45  L.  Ed. 
301;  132  Fed.  593,  590;  142  Fed.  320;  114  Fed.  737:  SO 
Fed.  805;  139  Fed.  737;  138  Fed.  195;  88  Fed.  402;  98 
Fed.  192.  Proof  necessary  to  show  master  knew  of  defect 
in  machinery:  4  Thomp.  Neg.  3804,  4302 ;  2  Thomp.  Xeg. 

4—98. 
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1053;  G  Thomp.  Neg.  4362,  7528,  7529;  I  Labatt  Master 
and  Servant,  sec.  119-121,  128-133,  832-838;  3  Elliott 
Evidence,  sec.  2519;  notes  6  L.  R.  A.  (N.  S.)  345;  41 
L.  R.  A.  47,  48,  52;  175  U.  S.  658;  45  L.  Ed.  364;  41  L.  Ed. 
1136;  166  U.  S.  617;  133  Fed.  61;  110  Fed.  674;  200  U.  S. 
480;  50  L.  Ed.  5'*4.  Charge  on  facts:  76  S.  C.  49;  55 
S.  C.  179;  66  S.  C.  482;  78  S.  C.  103;  79  S.  C.  120;  83 
S.  C.  56;  87  S.  C.  190;  89  S.  C.  492,  140;  91  S.  C.  203. 
Error  not  to  grant  new  trial  for  excessive  verdict:  16  S.  C. 
14;  19  S.  C.  491.  Measure  of  damages:  15  So.  876;  9 
So.  870,  872,  873;  40  So.  280,  289,  290;  227  U.  S.  192, 
195,  196;  Patterson  Ry.  Accident  Law  401;  Tiffany,  Death 
by  Wrongful  Act,  158,  160-162;  227  U.  S.  225;  62  Am. 
St.  Rep.  132;  53  Am.  St.  Rep.  611;  12  Am.  St.  Rep.  380. 

Mr.  E.  J.  Best,  for  respondent,  cites :  Testimony  admis- 
sible: 91  U.  S.  454.  Burden  of  proof:  6  Peters  312;  75 
S.  C.  402;  184  U.  S.  173;  22  Sup.  Ct.  Rep  34tf;  191  U.  S. 
90-93.  Procedure  and  practice:  76  S.  E.  212.  Master's 
knowledge  of  defects:  35  S.  C.  409.  Measure  of  damages: 
227  U.  S.  192,  196,  ct  seq. 

September  15,  1913. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  brought  in  the  Court  of  Common 
Pleas  by  the  plaintiff  to  recover  $75,000  damages  on  account 
of  the  alleged  negligent,  reckless,  and  wilful  killing  of  her 
husband,  Luther  W.  Bennett,  while  he  was  engaged  in  the 
employment  of  the  defendant  as  a  locomotive  fireman.  The 
action  is  brought  for  the  benefit  of  plaintiff  and  her  three 
infant  children.  The  case  was  heard  before  his  Honor, 
Judge  Sease,  and  a  jury  at  September  term  of  the  Court, 
for  Fairfield  county,  1912,  and  resulted  in  a  verdict  for  the 
plaintiff  for  $25,000.  A  motion  for  a  new  trial  was  there- 
upon made,  which  was  granted,  unless  the  plaintiff  would 
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remit  $5,000  of  the  verdict.  The  remittitur  was  thereafter 
made.  Judgment  entered  therein,  and  appeal  was  made 
therefrom,  and  appellants  by  six  exceptions  ask  for  reversal. 
The  exceptions  should  be  set  out  in  the  report  of  the  case. 
Exceptions  1  and  2  allege  error  on  the  part  of  his  Honor 
in  the  exclusion  of  the  testimony  of  the  witness,  W.  H. 
Green,  on  cross-examination,  and  admitting  over  objection 

the  testimony  of  the  witness,  W.  O.  Summers.     As 
1,2    to  the  first  exception,  which  imputes  error  to  his 

Honor  in  excluding  the  question  and  answer  of  the 
witness,  Green,  on  cross-examination,  whether  he  considered 
McAlister,  the  engineer  in  charge  of  the  train  on  which 
plaintiff's  intestate  was  killed,  one  of  the  most  careful  engi- 
neers of  the  defendants,  it  is  overruled  as  being  without 
merit.  The  question  for  the  jury  was  not  to  determine 
what  the  engineer's  general  reputation  was,  but  what  his. 
conduct  was  on  the  particular  occasion — whether  or  not  at 
this  particular  occasion  he  was  guilty  of  any  negligence  or 
dereliction  of  duty.  As  to  exception  2  in  imputing  error 
to  his  Honor  in  allowing  witness,  Summers,  to  testify  that 
he  saw  places  where  fire  had  been  dropped  about  two  miles 
from  the  trestle  bridge,  which  was  on  fire,  on  the  ground 
that  the  same  was  incompetent  and  irrelevant,  this  exception 
is  overruled.  It  was  competent  to  go  to  the  jury  for  them 
to  determine  how  the  fire  originated.  It  was  discovered 
immediately  after  one  of  defendant's  locomotive  engines  had 
passed  over  the  bridge  in  question,  and  it  was  a  question 
for  the  jury  to  determine  how  crossties  and  bridge  caught 
fire  and  burned.  This  testimony  tended  to  elucidate  how 
and  by  what  means  the  fire  originated  which  destroyed  the 
trestle,  and  his  Honor's  ruling  is  sustained  in  the  case 
decided  by  the  Supreme  Court  of  the  United  States  of 
Grand  Trunk  Ry.  v.  Richardson,  01  U.  S.  454,  23  L.  Ed. 
356.     This  exception  is  overruled. 

The  third  exception  alleges  error  on  the  part  of  his  Honor 
in  refusing  to  grant  the  motion  for  nonsuit.     The  law  is 
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so  well  settled  that  there  is  no  error  in  refusing  a  motion  of 
nonsuit,  if  there  is  any  competent  evidence  at  all  to 
3     sustain  the  allegations  of  the  complaint  that  quota- 
tion of  authority  is  unnecessary  under  such  circum- 
stances, the  case  must  go  to  the  jury.     There  was  sufficient 
evidence  in  this  case  to  carry  the  case  to  the  jury,  and  his 
Honor  committed  no  error  in  so  holding.     This  exception 
is  overruled. 

Exceptions  4  and  5  allege  error  on  the  part  of  his  Honor 
in  his  charge  to  the  jury,  said  error  being  in  charging  the 
jury  that  proof  of  injury  to  a  servant  by  defective 
machinery  is  prima  facie  evidence  of  negligence 
4,  5  on  the  part  of  the  master,  it  being  alleged, 
among  other  things,  that  such  charge  deprived 
the  defendants  of  a  substantial  right  of  defense  aris- 
ing under  a  proper  construction  of  the  act  of  Con- 
gress, known  as  the  Federal  Employers*  Liability  Act 
(Act  April  22,  190S,  c.  149,  35  Stat.  Go  [U.  S.  Comp. 
St.  Supp.  1911,  p.  1322]),  and  also  upon  the  ground 
that  such  a  charge  was  in  violation  of  the  Constitution  of 
this  State  as  a  charge  on  the  facts.  We  do  not  think  the 
charge  of  the  Circuit  Judge,  to  the  effect  that  the  proof  of 
injury  to  a  servant  by  defective  machinery  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  master,  was 
erroneous,  and  not  in  harmony  with  the  Federal  decisions, 
when  his  whole  charge  is  considered.  By  reference  to  his 
charge  as  a  whole  the  jury  could  not  have  inferred  that  the 
plaintiff  could  recover,  unless  she  showed  affirmatively  by 
the  burden  of  proof  on  the  part  of  the  plaintiff  that  the 
deceased's  injuries  were  caused  by  the  master's  negligence. 
The  Federal  Employers'  Liability  Act  is  general  in  its  terms, 
and  makes  no  specific  regulation  as  to  the  quantity,  quality, 
and  methods  of  proof  of  negligence,  and,  in  the  absence  of 
any  such  regulation,  will  conform  as  near  as  possible  to  the 
State  law  in  the  manner  and  mode  of  trial  and  the  rules 
of  pleading,  evidence,  and  law  applicable  thereto  as  was 
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said  by  the  Supreme  Court  of  North  Carolina  in  Fleming  v. 
Norfolk  Southern  Ry.  Co.,  160  N.  C.  196,  76  S.  E.  212: 
"The  Federal  statute  being  thus  general  in  its  terms,  and 
making  no  specific  regulations  as  to  the  methods  by  which 
the  fact  of  contributory  negligence  should  be  established, 
when  the  action  is  brought  in  the  State  Court,  the  procedure 
should  conform  as  near  as  may  be  to  that  of  the  State  law 
applicable,  including  the  'character  of  the  action,  the  order 
and  manner  of  trial,  the  rules  of  pleading  and  evidence/ 
etc.  Hughes  on  Federal  Procedure,  p.  355;  Cochran  v. 
Ward,  5  Ind.  App.  89,  29  N.  E.  795,  31  X.  E.  581,  51  Am. 
St.  Rep.  229." 

In  Green  v.  Raihvay  Co.,  72  S.  C.  402,  403,  52  S.  E.  47, 
5  Ann.  Cas.  165,  the  Court  says:  "When  an  injury  to  a 
servant  is  proved  to  result  from  a  defective  machine,  the 
law  puts  upon  the  master  the  burden  of  proving  that  he  used 
due  care  in  making  it  safe."  The  Court  further  says:  "It 
sometimes  happens,  however,  that  a  description  of  the  appli- 
ance and  of  the  nature  of  the  accident  will  indicate  negli- 
gence by  the  master  in  providing  appliances  which  he  could 
not,  as  a  reasonable  man,  regard  adequate  for  the  purpose 
for  which  they  were  used.  But  this  is  an  inference  from 
proof  of  the  circumstances  or  physical  facts  as  given  in 
evidence,  and  not  a  presumption  of  law." 

In  Hicks  v.  Sumter  Mills,  39  S.  C.  39,  17  S.  E.  509: 
"Proof  of  negligence  is  a  condition  precedent  to  the  liability 
of  the  master.  The  proof  may  be  either  direct  or  circum- 
stantial; but  the  plaintiff  must  assume  the  burden  of  fur- 
nishing evidence  of  one  kind  or  the  other." 

An   examination   of    the   Judge's   charge,    as   a   whole, 

satisfies  us  that  the  language  he  used  and  issues  he  submitted 

to  the  jury  to  determine  under  the  pleadings  and  evidence 

in  the  case  was  not  prejudicial  to  the  defendants  and 

6     not  a  charge  on  the  facts.     In  charging  what  duty 

was  imposed  on  the  master,  as  to  furnishing  the 

servant  with  a  place  to  work,  instrumentalities,  machinery. 
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appliances,  etc.,  he  correctly  defined  what  the  law  was,  as 
decided  by  this  Court  in  a  number  of  cases,  and  from  noth- 
ing that  he  said  could  the  jury  infer  that  the  master  was 
an  insurer  of  the  safety  of  the  servant.  The  charge  of 
the  Judge  told  the  jury  in  substance  that  the  plaintiff's 
case  was  to  be  made  out  by  preponderance  of  the  testimony, 
and  in  this  connection  used  the  following  language:  "The 
action  here  being  tried  is  based  entirely  upon  negligence, 
and,  in  order  for  the  plaintiff  to  recover,  the  law  imposes 
upon  her  the  burden  of  proof  of  satisfying  you  by  the  pre- 
ponderance or  greater  weight  of  the  testimony  that  the 
defendants  were  negligent  in  the  particulars  described  in 
the  complaint.  Every  cause  of  action  depends  entirely 
upon  the  negligence  alleged  in  the  complaint,  and,  even  if 
you  were  to  find  the  defendants  were  negligent  in  some 
particulars,  but  were  not  negligent  in  the  particulars  men- 
tioned in  the  complaint,  then  the  plaintiff  could  not  recover. 
In  other  words,  in  order  to  recover  in  this  action,  the  plain- 
tiff must  establish  by  the  preponderance  of  the  evidence 
that  the  defendants  were  negligent  in  the  particulars  alleged 
in  the  complaint.  No  other  negligence  could  be  considered 
by  you  in  making  up  a  verdict,  if  you  should  find  in  favor 
of  the  plaintiff."  During  his  Honor's  charge  he  said  this 
to  the  jury:  "Now,  as  I  sometimes  tell  juries,  I  cannot 
give  you  all  the  law  in  one  proposition,  therefore,  you  must 
take  my  charge  as  a  whole.  It  is  not  intended  to  be  con- 
tradictory— that  is,  one  proposition  contradict  another. 
They  are  intended  to  qualify  or  modify  one  another.  And, 
gentlemen,  this  is  a  long  case.  The  principal  points  involved 
and  the  requests  are  very  long.  You  will  have  to  pay 
strict  attention,  and  take  my  charge  as  a  whole — the  general 
charge,  what  was  said  by  his  Honor  in  charging  defendants' 
request — we  fail  to  see  wherein  his  Honor  said  anything 
that  was  prejudicial  to  the  defendants  as  complained  of  in 
this  assignment  of  error,  and  this  exception  is  overruled. 
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The  errors  complained  of  in  the  fifth  exception  are  over- 
ruled, for  the  same  reason  that  exception  4  is  overruled. 
•  The  sixth  exception  complains  of  error  on  the  part  of 
the  Judge  in  refusing  a  new  trial  absolute,  on  the  ground 
that  the  verdict  was  excessive,  and  could  not  be  sustained 
as  compensatory  damages  under  a  proper  construction  of 
the  Federal  Liability  Act,  and  against  the  law'  laid  down  by 
the  Court  when  applied  to  the  undisputed  facts  of  the  case. 

We  have  already  held  that  his  Honor  committed  no  error 
in  refusing  the  motion  for  a  nonsuit,  and  sending  the  case 
to  the  jury  for  their  determination.  The  Judge,  in  charging 
the  jury  as  to  the  measure  of  damages,  and  the 
"  7,  9  mode  of  ascertaining  the  same,  and  what  elements 
enter  into  the  consideration  of  the  same,  could  not 
have  considered  anything  but  pecuniary  loss  or  damage. 
The  Judge  charged  the  written  requests  of  defendants,  as 
prepared  by  them  and  asked  for,  and  adopted  the  exact 
language.  They  cannot  now  be  heard  to  complain  of  get- 
ting what  they  asked  for ;  but  his  Honor  charged  the  cor- 
rect law  as  laid  down  in  the  case  of  Mich,  Cent,  R.  R.  Co. 
v.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  by  the  Supreme 
Court  of  the  United  States,  February  15,  1913: 

"The  word  'pecuniary'  did  not  appear  in  Lord  Camp- 
bell's Act,  nor  does  it  appear  in  our  Act  of  1908.  But  the 
former  act  and  all  those  which  follow  it  have  been  con- 
tinuously interpreted  as  providing  only  for  compensation 
for  pecuniary  loss  or  damage.  A  pecuniary  loss  or  damage 
must  be  one  which  can  be  measured  by  some  standard.  It 
is  a  term  employed  judicially,  'not  only  to  express  the 
character  of  the  loss  of  the  beneficial  plaintiff  which  is  the 
foundation  of  the  recovery,  but  also  to  discriminate  between 
a  material  loss  which  is  susceptible  of  a  pecuniary  valuation 
and  that  inestimable  loss  of  the  society  and  companionship 
of  the  deceased  relative  upon  which,  in  the  nature  of  things, 
it  is  not  possible  to  set  pecuniary  valuation.'  Patterson, 
Railway  Acci.  Law,  sec.  401.     Nevertheless,  the  word  as 
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judicially  adopted  is  not  so  narrow  as  to  exclude  damages 
for  the  loss  of  services  of  the  husband,  wife,  or  child, 
and,  when  the  beneficiary  is  a  child,  for  the  loss  of  that  care, 
counsel,  training,  and  education  which  it  might,  under  the 
evidence,  have  reasonably  received  from  the  parent,  and 
which  can  only  be  supplied  by  the  service  of  another  for 
compensation. 

"In  Tilley  v.  Hudson  River  R.  Co.,  24  N.  Y.  471,  and 
29  N.  Y.  252,  S6  Am.  Dec.  297,  the  Court  stated  that:  'The 
word  "pecuniary"  was  used  in  distinction  to  those  injuries 
to  the  affections  and  sentiments  which  arise  from  the  death 
of  relatives,  and  which,  though  grievous  and  painful  to  be 
borne,  cannot  be  measured  or  recompensed  in  money.  It 
excludes,  also,  those  losses  which  result  from  the  depriva- 
tion of  the  society  and  companionship,  which  are  equally 
incapable  of  being  defined  by  any  recognized  measure  of 
damages.'  To  the  same  effect  are  the  cases  of  Scltaub  v. 
Hannibal  &  St.  J.  R.  Co.,  100  Mo.  74,  16  S.  W.  924,  which 
was  followed  by  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilson,  1  C.  C.  A. 
25,  4  U.  S.  App.  25,  48  Fed.  57;  Lcttx.  St.  Lawrence  &  O. 
R.  C,  11  Ont.  App.  Rep.  1;  Pcnn.'R.  Co.  v.  Goodman,  62 
Pa.  332;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Rush.  127  Ind. 
545,  26  N.  E.  1010;  Tiffany,  Death  by  Wrongful  Act, 
sees.  154  to  162,  inclusive;  Patterson,  Railway  Acci.  Law, 
sees.  401-406. 

"No  hard  and  fast  rules  by  which  pecuniary  damages 
may  in  all  cases  be  measured  is  possible.  In  Lett  v.  St. 
Laurence  &  O.  R.  C,  cited  above,  it  was  said,  in  the  opinion 
of  Patterson,  J.  A.,  after  a  review  of  all  the  English  cases 
construing  the  act  of  Lord  Campbell :  'That  there  is  through 
them  all  the  same  principles  of  construction  applied  to  the 
statute.  Each  fresh  state  of  facts  as  it  arose  was  dealt 
with,  and  furnished  a  further  illustration  of  the  working  of 
the  act.  The  party  claiming  was  held  to  be  entitled  or 
not  to  be  entitled,  the  scale  of  compensation  acted  upon 
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by  the  jury  was  approved  or  disapproved,  in  view  of  the 
immediate  circumstances;  but  in  no  case  has  it  been 
attempted  to  decide  by  anticipation  what  are  the  limits 
beyond  which  the  benefits  of  the  statute  cannot  be  claimed.' 
The  rule  for  the  measurement  of  damages  must  differ 
according  to  the  relation  between  the  parties  plaintiff  and 
the  decedent,  'according  as  the  action  is  brought  for  the 
benefit  of  the  husband,  wife,  minor  child,  or  parent  of 
minor  child,  for  the  loss  of  services  or  support  to  which 
the  beneficiary  was  legally  entitled,  or  is  brought  for  the 
benefit  of  a  person  whose  damages  consist  only  in  the  loss 
of  a  prospective  benefit  to  which  he  was  not  legally  entitled.' 
Tiffany,  Death  by  Wrongful  Act,  sees.  158,  160-162. 

"The  Court  below  instructed  the  jury  that  they  could  not 
allow  damages  for  the  grief  and  sorrow  of  the  widow,  or 
as  a  'balm  to  her  feelings/  They  were  directed  to  confine 
themselves  to  a  proper  compensation  for  the  loss  of  any 
pecuniary  benefit  which  would  reasonably  have  been  derived 
by  her  from  the  decedent's  earnings.  The  Court  did  not 
stop  there,  but  further  instructed  the  jury  that :  'In  addition 
to  that,  independent  of  what  he  was  receiving  from  the 
company,  his  employer,  it  is  proper  to  consider  the 
relation  that  was  sustained  by  Mr.  Wisemiller  and 
Mrs.  Wisemiller,  namely,  the  relation  of  husband  and 
wife,  and  draw  upon  your  experiences  as  men,  and 
measure  as  far  as  you  can  what  it  would  have  rea- 
sonably been  worth  to  Mrs.  Wisemiller  in  dollars  and 
cents  to  have  had  during  their  life  together,  had  he 
lived,  the  care  and  advice  of  Mr.  Wisemiller,  her  husband/ 
Vreeland  v.  Michigan  Cent.  R.  Co.  (C.  C),  189  Fed.  406. 
This  threw  the  door  open  to  the  widest  simulation.  The 
jury  was  no  longer  confined  to  a  consideration  of  the  finan- 
cial benefits  which  might  reasonably  be  expected  from  her 
husband  in  a  pecuniary  way.  A  minor  child  sustains  a 
loss  from  the  death  of  a  parent,  and  particularly  of  a 
mother,  altogether  different  from  that  of  a  wife  or  husband 
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from  the  death  of  the  spouse.  The  loss  of  society  and 
companionship,  and  of  the  acts  of  kindness  which  originate 
in  the  relation,  and  are  not  in  the  nature  of  services,  are 
not  capable  of  being  measured  by  any  material  standard. 
But  the  duty  of  the  mother  to  minor  children  is  that  of 
nurture,  and  of  intellectual,  moral,  and  physical  training, 
such  as,  when  obtained  from  others,  must  be  for  financial 
compensation.  In  such  a  case  it  has  been  held  that  the 
deprivation  is  such  as  to  admit  of  definite  valuation,  if 
there  be  evidence  of  the  fitness  of  the  parent,  and  that  the 
child  has  been  actually  deprived  of  such  advantages.  Tilley 
v.  Hudson  River  R.  Co.  and  Lett  v.  St.  Lawrence  &  O.  R. 
Co.,  both  cited  above.  If  the  case- at  bar  had  been  of  such 
character,  the  loss  of  'care  and  advice'  might  have  been  a 
proper  matter  for  compensation. 

"Neither  'care*  nor  'advice/  as  used  by  the  Court  below, 
can  be  regarded  as  synonymous  with  'support*  and  'main- 
tenance/ for  the  Court  said  it  was  a  deprivation  to  be  meas- 
ured over  and  above  support  and  maintenance.  It  is  not 
beyond  the  bounds  of  supposition  that  by  the  death  of  the 
intestate  his  widow  may  have  been  deprived  of  some  actual 
customary  service  from  him,  capable  of  measurement  by 
some  pecuniary  standard,  and  that  in  some  degree  that 
service  might  include  as  elements  'care  and  advice/  But 
there  was  neither  allegation  nor  evidence  of  such  loss  of 
service,  care,  or  advice,  and  yet,  by  the  instruction  given, 
the  jury  were  left  to  conjecture  and  speculation.  They 
were  told  to  estimate  the  financial  valuation- of  such  'care 
and  advice  from  their  own  experience  as  men/  These 
experiences,  which  were  to  be  the  standard,  would,  of 
course,  be  as  various  as  their  tastes,  habits,  and  opinions. 
It  plainly  left  it  open  to  the  jury  to  consider  the  value  of 
the  widow's  loss  of  the  society  and  companionship  of  her 
husband.  In  this  part  of  the  charge  the  Court  erred.  The 
assignments  of  error  are  otherwise  overruled.     But  for  this 
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error  the  judgment  must  be  reversed,   and  a  new  trial 
ordered." 

There  was  sufficient  testimony  to  sustain  the  ver- 
10     diet,  and  it  was  within  his  Honor's  discretion  to 
grant  or  refuse  a  new  trial.     This  exception  is  over- 
ruled. 
Judgment  affirmed. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Hydrick 
concur. 

Mr.  Justice  Fraser.  I  cannot  concur  in  the  result  in 
this  case.  Ordinarily  this  Court  has  no  jurisdictipn-  to 
consider  the  amount  of  the  verdict  in  damage  cases.  This 
is  an  action  under  the  Federal  statute,  and  the  Supreme 
Court  of  the  United  States  in  Michigan  Central  Railroad 
Co.  v.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed. 
417  (Feb.  15,  1913),  construed  the  statute  and  held  that 
the  recovery  is  confined  to  the  pecuniary  loss  alone,  and  that 
the  pecuniary  loss  is  to  be  determined  by  the  allegations 
of  the  complaint  and  the  evidence  in  the  case.  The  only 
evidence  of  pecuniary  loss  in  this  case  is  the  wages  of  the 
deceased.  The  wages  did  not  exceed  $900.  There  was  no 
other  evidence  of  pecuniary  loss.  The  loss  of  $900  per 
annum  is  not  a  basis  of  a  judgment  for  $20,000.  There 
may  be  undisclosed  circumstances  which  would  render  the 
verdict  entirely  proper.  Under  the  Vreeland  case  the  cir- 
cumstances must  be  alleged  and  proved.  No  evidence  is 
a  question  of  law.  I  find  no  evidence  upon  which  this 
judgment  for  $20,000  can  be  sustained  under  the  Vreeland 
case.  The  Court  says  in  the  Vreeland  case,  227  U.  S.,  at 
page  74.  33  Sup.  Ct,  at  page  197,  57  L.  Ed.  417 :  "It  is  not 
beyond  the  bounds  of  supposition  that  by  the  death  of  the 
intestate  his  widow  may  have  been  deprived  of  some  actual 
customary  service  from  him,  capable  of  measurement  by 
some  pecuniary  standard,   and  that  in  some  degree* that 


Digits 


zed  by  GoOgle 


60  Bennett  v.  Southern  Railway. 


Separate  Opinion.  [98  S.  C. 


service  might  include  as  elements  'care  and  advice/  But 
there  was  neither  allegation  nor  evidence  of  such  loss  of 
service,  care,  or  advice;  and  yet,  by  the  instruction  given, 
the  jury  was  left  to  conjecture  and  speculation.  They  were 
told  to  estimate  the  financial  value  of  such  'care  and  advice 
from  their  own  experiences  as  men/  These  experiences, 
which  were  to  be  the  standard,  would,  of  course,  be  as 
various  as  their  tastes,  habits,  and  opinions.  It  plainly  left 
it  open  to  the  jury  to  consider  the  value  of  the  widow's 
loss  of  the  society  and  companionship  of  her  husband.  In 
this  part  of  the  charge  the  Court  erred.  The  assignments 
of  error  are  otherwise  overruled.  But  for  this  error  the 
judgment  must  be  reversed,  and  a  new  trial  ordered." 

The  only  difference  is  that  in  the  Vreeland  case  damages, 
which  were  discretionary,  were  allowed  in  the  charge  and 
here  they  were  allowed  in  the  judgment.  It  is  the  judg- 
ment that  counts.     For  these  reasons  I  cannot  concur. 

Mr.  Justice  Gage  was  not  on  the  bench  when  this  case 
was  decided. 

Note. — On  writ  of  error,  the  United  States  Supreme 
Court  affirmed  the  judgment  of  the  State  Court  in  case  of 
Southern  Railway  Co.  v.  Bennett,  233  U.  S.  SI,  the  opinion 
of  that  Court  being  delivered  by  Mr.  Justice  Holmes  as 
follows : 

This  is  an  action  under  the  Employers'  Liability  Act  of 
April  22,  190S,  c.  149,  35  Stat.  (55,  for  causing  the  death 
of  the  plaintiff's  intestate.  The  plaintiff  got  a  verdict  for 
$25,000,  on  which  the  Court  ordered  judgment  upon  the 
plaintiff's  remitting  $5,000.  Exceptions  were  taken,  but 
the  judgment  was  affirmed  by  the  Supreme  Court  of  the 
State,  supra.  79  S.  E.  Rep.  710.  The  exceptions  related 
to  the  instructions  of  the  Court  on  the  matter  of  liability 
and  to  the  entering  of  judgment  upon  a  verdict  alleged  to 
be  excessive.     As  to  rulings  of  the  former  class  we  have 
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indicated  that  when  the  statute  is  made  a  ground  for  bring- 
ing up  ordinary  questions  of  negligence  we  shall  deal  with 
them  in  a  summary  way  and  usually  content  ourselves  with 
stating  results.  Whether  such  questions  are  open  in  a  case 
coming  from  a  State  Court  we  need  not  decide,  as,  if  open, 
they  can  be  disposed  of  in  a  few  words. 

The  defendant  was  killed  by  the  falling  of  his  ehgine 
through  a  burning  trestle  bridge.  There  was  evidence 
tending  to  show  that  the  trestle  was  more  or  less  rotten, 
that  the  fire  was  caused  by  the  dropping  of  coals  from  an 
earlier  train  and  that  the  engine  might  have  been  stopped 
had  a  proper  lookout  been  kept.  The  first  complaint  is 
against  an  instruction  to  the  effect  that,  if  a  servant  is 
injured  through  defective  instrumentalities,  it  is  prima  facie 
evidence  of  the  master's  negligence  and  that  the  master 
"assumes  the  burden"  of  showing  that  he  exercised  due 
care  in  furnishing  them.  Of  course,  the  burden  of  proving 
negligence  in  a  strict  sense  is  on  the  plaintiff  throughout, 
as  was  recognized  and  stated  later  in  the  charge.  The 
phrase  picked  out  for  criticism  did  not  controvert  that 
proposition,  but  merely  expressed  in  an  untechnical  way 
that  if  the  death  was  due  to  a  defective  instrumentality 
and  no  explanation  was  given,  the  plaintiff  had  sustained 
the  burden.  The  instruction  is  criticised  further  as  if  the 
Judge  had  said  res  ipsa  loquitar — which  would  have  been 
right  or  wrong  according  to  the  res  referred  to.  The  Judge 
did  not  say  that  the  fall  of  the  engine  was  enough,  but  that 
proof  of  a  defect  in  appliances  which  the  company  was 
bound  to  use  care  to  keep  in  order  and  which  usually  would 
be  in  order  if  due  care  was  taken,  was  prima  facie  evidence 
of  neglect.  The  instruction  concerned  conditions  likely  to 
have  existed  for  some  time  (defective  ashpan  or  damper 
on  the  engine  and  rotten  wood  likely  to  take  fire),  about 
which  the  company  had  better  means  of  information  than 
the  plaintiff,  and  concerning  which  it  offered  precise  evi- 
dence, which,  however,  did  not  satisfy  the  jury.     We  should 
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not  reverse  the  judgment  on  this  ground,  even  if  an  objec- 
tion was  open  to  an  isolated  phrase  to  which  no  attention 
was  called  at  the  time. 

The  supposed  error  most  insisted  upon  is  the  entering 
of  judgment  upon  a  verdict  said  to  be  manifestly  excessive. 
It  is  admitted  that  the  Judge  charged  the  jury  correctly, 
according  to  principles  established  by  Michigan  Central 
R.  R.  Co.  v.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  but 
it  is  thought  to  be  apparent  as  matter  of  law  that  the  jury 
found  more  than  the  charge  or  the  law  allowed.  The  argu- 
ment is  this :  The  deceased  was  making  not  more  than  $900 
a  year  and  the  only  visible  ground  of  increase  was  the  pos- 
sibility that  he  might  be  promoted  from  fireman  to  engineer, 
with  what  pay  was  not  shown.  He  could  not  have  given 
more  than  $700  a  year  to  his  family.  His  expectation  of 
life  was  about  thirty  years  by  the  tables  of  mortality. 
Therefore,  at  the  legal  rate  of  interest  the  income  from 
$10,000  for  thirty  years  was  all  that  the  plaintiff  was  entitled 
to,  whereas,  she  was  given  the  principal  of  $20,000  out  and 
out.  It  may  be  admitted  that  if  it  were  true  that  the  excess 
appeared  as  matter  of  law;  that  if,  for  instance,  the  statute 
fixed  a  maximum  and  the  verdict  exceeded  it,  a  question 
might  arise  for  this  Court.  But  a  case  of  mere  excess  upon 
the  evidence  is  a  matter  to  be  dealt  with  by  the  trial  Court. 
It  does  not  present  a  question  for  re-examination  here  upon 
a  writ*of  error.  Lincoln  v.  Power,  151  U.  S.  436,  14  Sup. 
Ct.  387;  Hcrencia  v.  Guzman,  219  U.  S.  44,  45,  31  Sup. 
Ct.  135.  The  premises  of  the  argument  for  the  plaintiff  in 
error  were  not  conclusive  upon  the  jury,  and  although  the 
verdict  may  seem  to  us  too  large,  no  such  error  appears  as 
to  warrant  our  imputing  to  Judge  and  jury  a  connivance 
in  escaping  the  limits  of  the  law. 

Judgment  affirmed. 
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8048 
YARN  VILLE  FURNITURE  CO.  v.  CHARLESTON  &  W.  C.  RY.  CO. 

(79  S.  E.  700.) 

Carriers.  Interstate  Commerce.  Validity  op  State  Legislation. 
Loss  or  Damage  to  Goods.  Damages.  Penalties  for  Delayed 
Settlement  of  Claim.     Constitutional  Law. 

1.  Civ.  Code  1912,  sec  2573,  providing  that  every  claim  for  freight 
overcharged  or  for  loss  of  or  damage  to  property  while  in  the 
possession  of  common  carriers  shall  be  adjusted  and  paid  within  80 
days  in  case  of  shipments  wholly  within  the  State,  and  within  40 
days  in  case  of  shipments  from  without  the  State,  and  that  failure 
to  adjust  and  pay  such  claims  within  such  periods  shall  subject  the 
common  carrier  so  failing  to  a  penalty  of  $50,  does  not  unlawfully 
regulate  or  unreasonably  burden  interstate  commerce,  and  is  valid 
in  the  absence  of  legislation  by  Congress  on  the  same  subject. 

2.  Such  section  does  not  deprive  carriers  of  their  property  without  due 
process  of  law,  or  deny  to  them  the  equal  protection  of  the  laws. 

3.  The  Carmack  amendment  to  the  interstate  commerce  law  (Act 
June  29,  1906,  c.  3591,  sec  7,  pars.  11,  12,  84  Stat.  593  [U.  S.  Comp. 
St.  Supp.  1911,  p.  1307]),  which  provides  that  any  common  carrier 
receiving  property  for  interstate  transportation  shall  issue  *a  receipt 
or  bill  of  lading  therefor,  and  shall  be  liable  to  the  holder  thereof 
for  loss,  damage,  or  injury  to  such  property  caused  by  it  or  any 
connecting  carrier,  does  not  defeat  the  recovery  of  penalties  under 
Civ.  Code  1912,  sec.  2573,  for  the  failure  of  a  carrier  to  adjust  and 
pay  claims  for  overcharges  of  freight  or  loss  of  or  damage  to 
property  promptly,  where  such  penalties  were  incurred  prior  to 
its  enactment,  even  if  section  2578  is  superseded  and  annulled  by 
that  amendment. 

4.  Civ.  Code  1912,  sec  2573,  requiring  carriers  to  adjust  and  pay  claims 
for  overcharges  of  freight,  or  for  loss  of  or  damage  to  property 
while  in  its  possession  within  30  days  in  case  of  shipments  wholly 
within  the  State,  and  within  40  days  in  case  of  shipments  from 
without  the  State,  and  imposing  a  penalty  of  $50  for  each  failure 
to  adjust  and  pay  a  claim  within  the  period  specified,  is  not  incon- 
sistent with,  and  was  not  superseded  by,  the  Carmack  amendment 
to  the  interstate  commerce  law  (Act  June  29,  1906,  c.  3591,  sec.  7, 
pars.  11,  12,  81.  Stat.  593  [U.  S.  Comp.  St.  Supp.  1911,  p.  1307]), 
which  provides  that  common  carriers  receiving  property  for  inter- 
state transportation  shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it  or  any  connecting  carrier, 
that  no  contract,  receipt,  etc.,  shall  exempt  the  carrier  from  the 
liability   thereby   imposed,   but   that    nothing   therein    shall   deprive 
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any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law,  and  that  such  carrier 
may  recover  from  the  carrier  on  whose  line  the  loss  occurred  the 
amount  it  may  be  required  to  pay,  since  that  amendment  applies 
only  to  the  subject  of  liability  on  contracts,  while  section  2578 
applies  to  the  entirely  different  subject  of  settlement  of  the  claims 
of  shippers,  and  hence,  Congress  not  having  acted  on  the  subject 
covered  by  section  2573,  that  section  is  valid  as  applied  to  inter- 
state commerce. 

5.  The  authority  of  Congress  to  regulate  interstate  and  foreign  com- 
merce is  supreme  and  unlimited  except  by  the  Federal  Constitu- 
tion, and  when  Congress  legislates  upon  any  particular  subject  of 
such  commerce,  all  conflicting  State  laws,  whether  statute  or 
common  law,  affecting  the  same  subject  are  thereby  superseded; 
but,  in  the  absence  of  such  legislation,  the  police  power  of  the 
State  remains  unimpaired. 

6.  There  is  no  conflict,  as  to  the  carrier  against  which  actions  shall 
be  brought,  between  Civ.  Code  1912,  sec.  2578,  imposing  a  penalty 
for  tie  failure  of  carriers  to  pay  claims  for  overcharges  of  freight 
or  for  loss  or  damage  to  property  within  periods  therein  specified, 
and  the  Carmack  amendment  to  the  interstate  commerce  law  (Act 
June  29,  1906,  c.  8591,  sec.  7,  pars.  11,  12,  34  Stat.  593  [U.  S.  Comp. 
St.  Supp  1911,  p.  1807]),  which  requires  common  carriers  receiving 
property  for  interstate  transportation  to  issue  a  receipt  or  bill  of 
lading  therefor,  and  making  such  carriers  liable  to  the  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  any  connecting  carrier,  and  providing  that  nothing  therein 
shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  existing  law,  since, 
conceding  that  the  proviso  saves  only  remedies  under  existing 
Federal  laws,  the  amendment  does  not  limit  the  remedy  of  the 
holder  of  the  bill  of  lading  to  an  action  against  the  initial  carrier, 
as  at  the  time  of  its  enactment  such  holder,  under  the  law  as  it 
then  existed  and  was  administered  by  the  Federal  Courts,  had  a 
right  of  action  against  the  carrier  actually  causing  the  loss  or 
damage,  and,  moreover,  section  2573  does  not  require  all  actions 
to  be  brought  against  the  terminal  carrier. 

7.  The  provision  of  the  Carmack  amendment  to  the  interstate  com- 
merce law  (Act  June  29,  1906,  c.  3591,  sec.  7,  pars.  11,  12,  34  Stat 
593  |U.  S.  Comp.  St.  Supp.  1911,  p.  1307]),. that  nothing  in  that 
section  shall  deprive  any  holder  of  a  receipt  or  bill  of  lading 
issued  by  a  common  carrier  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law  continues  all  rights  and  remedies  for 
the  redress  of  same  specific  wrong  or  injury,  whether  given  by  the 
interstate  commerce  act,  by  State  statute,  or  common  law,  not 
inconsistent  with  the  rules  and  regulations  prescribed  by  that  act. 
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Before  Memminger,  J.,  Hampton,  December,  1912. 
Affirmed. 

The  facts  are  stated  in  the  opinion.  Action  by  the  Varn- 
ville  Furniture  Company  against  the  Charleston  &  Western 
Carolina  Railway  Company.  Judgment  for  plaintiff,  de- 
fendant appeals. 

Mr.  F.  B.  Grier,  for  appellant,  submits:  The  commerce 
act  of  Congress  as  amended  by  act  of  June  29,  1906,  is 
exclusive  of  all  State  legislation,  regulation  or  policy,  as 
applied  to  an  interstate  shipment,  and  renders  null  and  void 
the  penalty  act  of  the  State  of  South  Carolina,  of  Feb- 
ruary, 1903,  as  amended  February  15th,  1910,  and  cites: 
219  U.  S.  180;  55  L.  Ed.  167,  178,  182;  26  Stats.  717,  719 
and  720;  223  U.  S.  1;  56  L.  Ed.  327,  348;  227  U.  S.  59; 
54  L.  Ed.  417;  226  U.  S.  491 ;  222  U.  S.  424;  56  L.  Ed. 
257,  261 ;  226  U.  S.  426.  Liability  for  loss:  92  S.  C.  361; 
01  S.  C.  380. 

Mr.  J.  IV.  Vincent,  for  respondent,  cites:  58  S.  E.  927; 
216  U.  S.  122. 

September  15,  1913. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  recovered  judgment  against  defendant  in  a 
magistrate's  Court  for  $14.75  damages  done  to  a  shipment 
of  furniture,  while  in  defendant's  possession  in  this  State, 
and  $4.60,  overcharges  in  the  freight  collected  by  defendant 
thereon,  and  $50,  the  penalty  allowed  by  statute  (Civ.  Code, 
1912,  section  2573),  for  the  failure  of  defendant  to  pay 
plaintiff's  claim  for  said  damages  and  overcharge  within  40 
days  after  the  filing  thereof  with  defendant's  agent.  The 
initial  carrier,  the  Southern  Railway  Company,  received  the 
shipment  at  High  Point,  X.  C,  to  be  transported  over  its 
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own  and  connecting  lines  and  delivered  to  plaintiff  at  Varn- 
ville,  S.  C,  and  issued  its  usual  bill  of  lading  therefor. 
Defendant  received  the  shipment  from  the  Southern  Rail- 
way Company  at  Allendale,  S.  C,  and  delivered  same  to 
plaintiff  at  destination  in  a  damaged  condition.  The  Circuit 
Court  affirmed  the  magistrate's  judgment. 

The  only  question  made  in  the  Courts  below  and  brought 
here  by  the  grounds  of  appeal  is  that  the  statute  above  cited, 
under  which  defendant  was  penalized  for  its  failure  to  pay 
plaintiff's  claim  within  the  time  required,  is  void,  as  applied 
to  interstate  commerce,  because:  (a)  It  unlawfully  regu- 
lates and  unreasonably  burdens  the  same;  and  (b)  it 
deprives  defendant  of  its  property  without  due  process  of 
law,  and  denies  to  it  the  equal  protection  of-  the  laws;  and 
(c)  it  is  in  conflict  with  that  prevision  of  the  Federal  statute 
regulating  interstate  commerce  known  as  the  Carmack 
amendment  (Act  June  29,  1906,  c.  3591,  sec.  7,  pars.  11,  12, 
34  Stat.  593  [U.  S.  Comp.  St.  Supp.  1911,  p.  1308]). 

The  learned  counsel  for  appellant  admits  that  the  first 
and  second  grounds  ibove  stated  have  been  foreclosed  by 
the  decisions  of  this  Court  which  have  been  affirmed  by  the 

Supreme  Court  of  the  United  States  in  A.  C.  L.  R. 
1,  2     Co.  v.  Mazursky,  216  U.  S.  122,  30  Sup.  Ct.  378,  54 

L.  Ed.  411,  in  which  the  validity  of  the  statute  now 
under  consideration  was  affirmed.  He  contends,  however, 
that  the  third  ground  was  not  involved  in  any  of  those  cases, 
and  that  the  effect  of  the  Federal  statute  above  referred  to, 
as  it  has  been  interpreted  and  applied  in  recent  decisions  of 
the  Federal  Supreme  Court,  has  been  to  supersede  and  annul 
the  State  statute. 

-It  has  been  said  that  the  delicts  upon  which  the  penalties 
were  inflicted  in  the  Mazursky  case,  and  the  others  decided 
with   it,  occurred  prior  to  the  adoption  of  the  Carmack 

amendment.     As  to  that  matter,  the  reports  of  those 
3     cases  (except  the  Carl  case)  are  silent.     But,  if  the 

fact  be  as  stated  by  appellant's  counsel,  it  is  true  that 
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the  Federal  statute  would  not  have  defeated  the  recovery 
of  penalties  incurred  prior  to  its  enactment.  Yazoo  etc. 
R.  Co.  v.  Greenwood  Grocery  Co.,  227  U.  S.  1,  33  Sup.  Ct. 
213,  57  L.  Ed.  389,  decided  January  20,  1913. 

But  the  arguments  in  the  Supreme  Court  of  the  United 
States  in  the  Mazursky  case  show  that  the  point  was  made 
and  pressed  upon  the  attention  of  the  Court  that,  if  the 
State  ever  had  power  to  enact  this  statute,  it  was 
4  valid  only  until  Congress  should  take  action  upon  the 
same  subject,  and  that  Congress  having  taken  such 
action,  by  the  passage  of  laws  regulating  interstate  com- 
merce in  great  detail,  it  had  thereby  excluded  or  superseded 
the  power  of  the  State.  At  the  time  those  cases  were 
argued,  the  Carmack  amendment  had  been  on  the  statute 
books  over  three  years;  and,  if  it  had  the  effect  which  is 
now  claimed  for  it,  it  is  strange  that  it  was  not  mentioned 
either  by  counsel  who  argued  the  cause  or  by  the  Court 
in  its  opinion  in  disposing  of  the  contention  above  stated, 
as  was  done  in  the  Greenwood  Grocery  Company's  case 
above  cited,  with  regard  to  a  similar  effect  given  to  the 
provisions  of  the  Hepburn  act.  The  omission  points  with 
force  to  the  conclusion  that  it  was  not  supposed,  either  by 
counsel  or  by  the  Court,  to  have  any  bearing  upon  the  point 
at  issue.  Because,  even  though  for  the  reason  above  stated 
it  could  not  have  controlled  the  decision,  yet  it  would  almost 
certainly  have  been  advanced  as  an  argument  tending  to 
show  the  intention  of  Congress  to  take  possession  of  the 
field  covered  by  the  State  statute.  Besides  this,  the  Mazur- 
sky case  has  been  cited  several  times  by  the  Supreme  Court 
of  the  United  States  in  cases  subsequently  decided,  which 
involved  the  superseding  effect  of  the  provisions  of  the  Fed- 
eral statute  regulating  interstate  commerce  upon  conflicting 
State  laws,  without  any  intimation  that  its  authority  is  limited 
by  the  fact  suggested.  On  the  contrary,  in  Southern  Ry.  Co. 
v.  Reid.  222  U.  S.  43G,  32  Sup.  Ct.  140,  5'J  L.  Ed.  2G0,  in 
answering  the  contention,  which  was  based  upon  the  author- 
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ity  of  the  Mazursky  case  and  the  James  case,  102  U.  S.  650, 
16  Sup.  Ct.  934,  40  L.  Ed.  1105,  that  the  North  Carolina 
statute  under  consideration  was  a  valid  exercise  of  the 
police  power  of  the  State,  the  Court  said :  "In  those  cases, 
and  in  the  later  case  of  Western  U.  Tel.  Co.  v.  Commercial 
Mill  Co.,  218  U.  S.  406,  31  Sup.  Ct.  49,  54  L.  Ed.  1088  (36 
L.  R.  A.  (.N.  S.)  220,  21  Ann.  Cas.  815),  the  principle  is 
expressed  that  'there  are  many  occasions  where  the  police 
power  of  the  State  can  be  properly  exercised  to  insure  a 
faithful  and  prompt  performance  of  duty  within  the  limits 
of  the  State  upon  the  part  of  those  engaged  in  interstate 
commerce/  Such  exercise  of  power,  it  was  further  said, 
was  in  aid  of  interstate  commerce,  and,  although  inciden- 
tally affecting  it,  did  not  burden  it.  But  the  facts  of  those 
cases  distinguish  them  from  the  case  at  bar,  and  make  their 
principle  [inapplicable.  In  the  telegraph  company  cases, 
there  was  a  failure  to  transmit  or  deliver  telegrams,  in  vio- 
lation of  the  duty  so  to  do  imposed  by  particular  State 
statutes.  In  the  railroad  case,  a  statute  of  the  State  of 
South  Carolina  which  required  carriers  to  settle  within  a 
specified  time  claims  for  loss  of  or  damage  to  freight  while 
in  their  possession  within  the  State  was  sustained  against  the 
objection  that  it  was  an  interference  with  interstate  com- 
merce. In  none  of  the  cases,  however,  was  there  any  Fed- 
eral legislation  upon  the  subject  involved,  and  in  all  of  them 
such  circumstance  was  stated  as  an  element  of  decision. 
The  circumstance  is  important,  and  we  are  brought  to  the 
inquiry  whether  it  exists  in  the  present  case.,,  (Italics 
added.)  It  appears,  therefore,  that,  even  as  late  as  the 
decision  of  the  Reid  case,  which  was  filed  in  January, 
1012,  the  Court  had  not  discovered  that  there  was  any  con- 
flict between  the  Carmack  amendment  and  this  statute,  the 
validity  of  which  was  affirmed  in  the  Mazursky  case  upon 
the  ground  of  the  absence  of  "any  Federal  legislation  upon 
the  subject  involved/* 
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But,  treated  as  an  open  question,  the  conclusion  is  inevita- 
ble that  there  is  no  such  conflict.  We  wish  to  make  it  clear 
at  the  outset  that  we  concede  that  the  authority  of  Congress 
to  regulate  interstate  and  foreign  commerce  is 
5  supreme  and  unlimited,  except  by  the  Federal  Con- 
stitution, and  that,  when  Congress  legislates  upon 
any  particular  subject  of  such  commerce,  all  conflicting 
State  laws,  whether  statute  or  common  law,  affecting  the 
same  subject,  are  thereby  superseded.  On  the  other  hand, 
we  maintain  that,  in  the  absence  of  such  legislation,  the 
police  power  of  the  State  remains  unimpaired.  These 
propositions  are  universally  recognized,  and  they  have  been 
reaffirmed  in  the  very  latest  decisions  of  the  Supreme 
Court  of  the  United  States.  Smith  v.  Alabama,  124  U.  S. 
465,  8  Sup.  Ct.  564,  31  L.  Ed.  508 ;  Chicago  etc.  R.  Co.  v. 
Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688;  Penn- 
sylvania R.  Co.  v.  Hughes,  191  U.  S.  477,  24  Sup.  Ct.  132, 
48  L.  Ed.  268;  Chicago  etc.  R.  Co.  v.  Arkansas,  219  U.  S. 
453,  31  Sup.  Ct.  275,  55  L.  Ed.  290;  Adams  Express  Co.  v. 
Croningcr,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L.  Ed.  314, 
decided  January  6,  1913;  Simpson  v.  Shepherd,  230  U.  S. 
352,  33  Sup.  Ct.  729,  57  L.  Ed.  1511  (Minnesota  rate  case), 
decided  June- 9,  1913. 

Let  us  inquire,  then,  what  is  meant  by  "the  subject," 
when  it  is  said  that,  when  Congress  has  legislated  upon  or 
taken  possession  of  "the  subject,"  inconsistent  State  laws 
are  superseded.  This  question  was  considered  in  Southern 
Railway  Co.  v.  Reid,  supra,  where  the  Court  said :  "It  is 
well  settled  that  if  the  State  and  Congress  have  a  concur- 
rent power,  that  of  the  State  is  superseded  when  the  power 
of  Congress  is  exercised.  The  question  occurs,  to  what 
extent  and  how  directly  must  it  be  exercised  to  have  such 
effect?  It  was  decided  in  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.,  211  U.  S.  612,  29,  Sup.  Ct.  214,  53  L.  Ed. 
352,  that  the  mere  creation  of  the  interstate  commerce 
commission  and  the  grant  to  it  of  a  large  measure  of  con- 
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trol  over  interstate  commerce  does  not,  in  the  absence  of 
action  by  it,  change  the  rule  that  Congress  by  nonaction 
leaves  power  in  the  States  over  merely  incidental  matters. 
'In  other  words,'  and  we  quote  from  the  opinion,  *  *  * 
'the  mere  grant  by  Congress  to  the  commission  of  certain 
national  powers  in  respect  to  interstate  commerce  does  not 
of  itself  and  in  the  absence  of  action  by  the  commission 
interfere  with  the  authority  of  the  State  to  make  those  reg- 
ulations conducive  to  the  welfare  and  convenience  of  its 
citizens.  *  *  *  Until  specific  action  by  Congress  or  the 
commission  the  control  of  the  State  over  those  incidental 
matters  remains  undisturbed/  The  duty  which  was 
enforced  in  the  State  Court  was  the  duty  of  a  railroad  com- 
pany engaged  in  interstate  commerce  to  afford  equal  local 
switching  service  to  its  shippers,  notwithstanding  the  cars 
concerning  which  the  service  was  claimed  were  eventually  to 
be  engaged  in  interstate  commerce.  This  duty  was  declared 
*  *  *  to  be  a  common-law  duty  which  the  State  might,  'at 
least,  in  the  absence  of  congressional  action,  compel  a  carrier 
to  discharge/  The  principle  of  that  case,  therefor,  requires 
us  to  find  specific  action,  either  by  Congress  in  the  interstate 
commerce  act,  or  by  the  commission,  covering  the  matters 
which  the  statute  of  North  Carolina  attempts. to  regulate.,, 
(Italics  added.) 

The  same  question  is  so  clearly  and  fully  discussed  in 
Savage  v.  Jones,  225  U.  S.  501,  32  Sup.  Ct.  715,  56  L.  Ed. 
1182,  and  that  case  is  so  directly  in  point,  that  we  quote 
from  the  opinion  at  length.  After  stating  that  the  statute 
of  Indiana,  which  was  assailed  in  that  case,  and  which  was 
adopted  in  1907,  after  the  passage  of  the  pure  food  and 
drugs  act  of  Congress  of  June  30,  1906  (Act  June  30,  1906, 
c.  3915,  34  Stat.  769  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1354] ),  covered  the  same  general  subject,  the  Court  pointed 
out>  that  the  provisions  of  the  State  statute  upon  which  it 
was  attacked  as  being  in  conflict  with  the  food  and  drugs  act 
were  not  included  in  the  legislation  of  Congress,  and  on 
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that  ground  it  was  held  that  there  was  no  conflict  between 
the  two,  and  that  the  State  law  was  therefore  valid.  The 
Court  said : 

"But  this  (the  legislation  of  Congress)  does  not  cover 
the  entire  ground.  It  is  one  thing  to  make  a  false  or  mis- 
leading statement  regarding  the  article  or  its  ingredients 
(the  thing  prohibited  by  the  act  of  Congress),  and  it  may 
be  quite  another  to  give  no  information  as  to  what  the 
ingredients  are  (the  thing  required  by  the  State  statute). 
As  is  well  known,  products  may  be  sold,  and  in  case  of 
so-called  proprietary  articles  frequently  are  sold,  under 
trade-names  which  do  not  reveal  the  ingredients  of  the 
composition,  and  the  proprietors  refrain  from  revealing 
them.  Moreover,  in  defining  what  shall  be  adulteration  or 
misbranding  for  the  purposes  of  the  Federal  act,  it  is  pro- 
vided that  mixtures  or  compounds  known  as  articles  of 
food  under  their  own  distinctive  names,  not  taking  or  imi- 
tating the  distinctive  name  of  another  article,  which  do  not 
contain  'any  added  poisonous  or  deleterious  ingredients/  shall 
not  be  deemed  to  be  adulterated  or  misbranded  if  the  name  be 
accompanied  on  the  same  label  or  brand  with  a  statement  of 
the  place  of  manufacture.  *  *  *  Congress  has  thus  limited 
the  scope  of  its  prohibitions.  It  has  not  included  that  at 
which  the  Indiana  statute  aims.  Can  it  be  said  that  Con- 
gress, nevertheless,  has  denied  to  the  State,  with  respect  to 
the  feeding  stuffs  coming  from  another  State  and  sold  in 
the  original  packages,  the  power  the  State  otherwise  would 
have  to  prevent  imposition  upon  the  public  by  making  a 
reasonable  and  nondiscriminatory  provision  for  the  disclo- 
sure of  ingredients,  and  for  inspection  and  analysis?  If 
there  be  such  denial,  it  is  not  to  be  found  in  any  express 
declaration  to  that  effect.  Undoubtedly  Congress,  by  vir- 
tue of  its  paramount  authority  over  interstate  commerce, 
might  have  said  that  such  goods  should  be  free  from  the 
incidental  effect  of  a  State  law  enacted  for  these  purposes. 
But  it  did  not  so  declare.     There  is  a  proviso  in  the  section 
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defining  misbranding  for  the  purposes  of  the  act,  that  'noth- 
ing in  this  act  shall  be  construed'  as  requiring  manufac- 
turers of  proprietary  foods  which  contain  no  unwholesome 
added  ingredients  to  disclose  their  trade  formulas,  'except 
in  so  far  as  the  provisions  of  this  act  may  require  to  secure 
freedom  from  adulteration  or  misbranding/  Section  8. 
We  have  already  noted  the  limitations  of  the  provisions 
referred  to.  And  it  is  clear  that  this  proviso  merely  relates 
to  the  interpretation  of  the  requirements  of  the  act,  and 
does  not  enlarge  its  purview  or  establish  a  rule  as  to  matters 
which  lie  outside  its  prohibitions. 

"Is,  then,  a  denial  to  the  State  of  the  exercise  of  its  power 
for  the  purposes  in  question  necessarily  implied  in  the  Fed- 
eral statute?  For  when  the  question  is  whether  a  Federal 
act  overrides  a  State  law,  the  entire  scheme  of  the  statute 
must,  of  course,  be  considered,  and  that  which  needs  must 
be  implied  is  of  no  less  force  than  that  which  is  expressed. 
If  the  purpose  of  the  act  cannot  otherwise  be  accomplished 
— if  its  operation  within  its  chosen  field  else  must  be  frus- 
trated and  its  provisions  be  refused  their  natural  effect — 
the  State  law  must  yield  to  the  regulation  of  Congress 
within  the  sphere  of  its  delegated  power.  Texas  &  P.  R. 
Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426  (27  Sup.  Ct. 
350),  51  L.  Ed.  553,  9  Ann.  Cas.  1075;  Northern  P.  R.  Co. 
v.  Washington,  222  U.  S.  370,  32  Sup.  Ct.  160  (56  L.  Ed. 
237)  ;  Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  436,  32  Sup. 
Ct.  140  (56  L.  Ed.  257). 

"But  the  intent  to  supersede  the  exercise  by  the  State  of 
its  police  power  as  to  matters  not  covered  by  the  Federal 
legislation  is  not  to  be  inferred  from  the  mere  fact  that 
Congress  has  seen  fit  to  circumscribe  its  regulation  and  to 
occupy  a  limited  field.  In  other  words,  such  intent  is  not 
to  be  implied  unless  the  act  of  Congress,  fairly  interpreted, 
is  in  actual  conflict  with  the  law  of  the  State.  This  princi- 
ple has  had  abundant  illustration.  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed. 
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688;  Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613,  IS 
Sup.  Ct.  488,  42  L.  Ed.  878;  Reid  v.  Colorado,  187  U.  S. 
137,  23  Sup.  Ct.  92,  47  L.  Ed.  108;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Ed.  268; 
Grossman  v.  Lurman,  192  U.  S.  189,  24  Sup.  Ct.  234,  48 
L.  Ed.  401;  Asbell  v.  Kansas,  209  U.  S.  251,  28  Sup.  Ct. 
485,  52  L.  Ed.  778,  14  Ann.  Cas.  1101;  Northern  P.  R.  Co. 
v.  Washington,  222  U.  S.  370,  379,  32  Sup.  Ct.  160,  56  L. 
Ed.  237,  240;  Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  442, 
32  Sup.  Ct.  140,  56  L.  Ed.  257,  262. 

"In  Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613, 
18  Sup.  Ct.  488,  42  L.  Ed.  878,  the  Supreme  Court  of  Kan- 
sas had  affirmed  a  judgment  against  the  railway  company 
for  damages  caused  by  its  having  brought  into  the  State 
certain  cattle  alleged  to  have  been  affected  with  Texas  fever, 
which  was  communicated  to  the  cattle  of  the  plaintiff.  The 
recovery  was  based  upon  a  statute  of  Kansas  which  made 
actionable  the  driving  or  transporting  into  the  State  of  cat- 
tle which  were  liable  to  communicate  the  fever.  It  was 
contended  that  act  Cong.  May  29,  1884,  c.  60,  23  Stat,  at 
L.  31  (U.  S.  Comp.  St.  1901,  p.  299),  known  as  the  animal 
industry  act,  together  with  act  March  3,  1891,  c.  544,  26 
Stat,  at  L.  1044,  appropriating  money  to  carry  out  its  pro- 
visions, and  section  5258  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  3564),  covered  substantially  the  whole 
subject  of  the  transportation  from  one  State  to  another 
State  of  live  stock  capable  of  imparting  contagious  disease, 
and  therefore  that  the  State  of  Kansas  had  no  authority  to 
deal  in  any  form  with  that  subject.  The  act  of  1884  pro- 
vided for  the  establishment  of  a  bureau  of  animal  industry, 
for  the  appointment  of  a  staff  to  investigate  the  condition 
of  domestic  animals,  and  for  the  report  upon  the  means  to 
be  adopted  to  guard  against  the  spread  of  disease.  Regula- 
tions were  to  be  prepared  by  the  commissioner  of  agri- 
culture and  certified  to  the  executive  authority  of  each  State 
and  territory.     Special  investigation  was  to  be  made  for 
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the  protection  of  foreign  commerce,  and  the  secretary  of 
the  treasury  was  to  establish  such  regulations  as  might  be 
required  concerning  exportation.  It  was  provided  that  no 
railroad  company  within  the  United  States,  nor  the  owners 
or  masters  of  any  vessel,  should  receive  for  transportation, 
or  transport,  from  one  State  to  another,  any  live  stock 
affected  with  any  communicable  disease,  nor  should  any  one 
deliver  for  such  transportation,  or  drive  on  foot  or  trans- 
port in  private  conveyance  from  one  State  to  another,  any 
live  stock  knowing  them  to  be  so  affected.  It  was  made 
the  duty  of  the  commissioner  of  agriculture  to  notify  the 
proper  officials  or  agents  of  transportation  companies  doing 
business  in  any  infected  locality  of  the  existence  of  con- 
tagion; and  the  operators  of  railroads,  or  the  owners  or 
custodians  of  live  stock  within  such  infected  district,  who 
should  knowingly  violate  the  provisions  of  the  act,  were  to 
be  guilty  of  a  misdemeanor  punishable,  by  fine  or  imprison- 
ment. 

"The  Court  held  that  this  Federal  legislation  did  not  ovei- 
ride  the  statute  of  the  State;  that  the  latter  created  a  civil 
liability  as  to  which  the  animal  industry  act  of  Congress 
had  not  made  provision.  The  Court  said  (169  U.  S.  623, 
624  [18  Sup.  Ct.  492,  42  L.  Ed.  878],  supra) :  'May  not  these 
statutory  provisions  stand  without  obstructing  or  embar- 
rassing the  execution  of  the  act  of  Congress?  This  ques- 
tion must  of  course  be  determined  with  reference  to  the  set- 
tled rule  that  a  statute  enacted  in  execution  of  a  reserved 
power  of  the  State  is  not  to  be  regarded  as  inconsistent  with 
an  act  of  Congress  passed  in  the  execution  of  a  clear  power 
under  the  Constitution,  unless  the  repugnance  or  conflict  is 
so  direct  and  positive  that  the  two  acts  cannot  be  reconciled 
or  stand  together.  Sinnot  v.  Davenport,  22  How.  £27,  243, 
10  L.  Ed.  243,  247.  *  *  *  Whether  a  corporation  trans- 
porting, or  the  person  causing  to  be  transported,  from  one 
State  to  another  cattle  of  the  class  specified  in  the  Kansas 
statute  should  be  liable  in  a  civil  action  for  any  damages 
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sustained  by  the  owners  of  domestic  cattle  by  reason  of  the 
introduction  into  their  State  of  such  diseased  cattle  is  a 
subject  about  which  the  animal  industry  act  did  not  make 
any  provision.  That  act  does  not  declare  that  the  regula- 
tions established  by  the  department  of  agriculture  should 
have  the  effect  to  exempt  from  civil  liability  one  who,  but 
for  such  regulations,  would  have  been  liable  either  under 
the  general  principles  of  law  or  under  some  State  enact- 
ment for  damages  arising  out  of  the  introduction  into  that 
State  of  cattle  so  affected.  And,  as  will  be  seen  from  the 
regulations  prescribed  by  the  secretary  of  agriculture,  that 
officer  did  not  assume  to  give  protection  to  any  one  against 
such  liability/ 

"In  Rcid  v.  Colorado,  187  U.  S.  137,  23  Sup.  Ct.  92,  47 
L.  Ed.  108,  the  question  arose  under  a  statute  of  Colorado 
which  had  been  passed  to  prevent  the  introduction  into  the 
State  of  diseased  animals.  The  statute  made  it  a  misde- 
meanor for  any  one  to  bring  into  the  State  between  April 
1st  and  November  1st  any  cattle  or  horses  from  a  State, 
territory,  or  county  south  of  the  thirty-sixth  parallel  of 
north  latitude,  unless  they  had  been  held  at  some  place  north 
of  that  parallel  at  least  90  days  prior  to  importation,  or 
unless  the  owner  or  person  in  charge  should  procure  from 
the  State  veterinary  sanitary  board  a  certificate,  or  bill  of 
health,  to  the  effect  that  the  cattle  or  horses  were  free  from 
all  infectious  or  contagious  diseases,  and  had  not  been 
exposed  thereto  at  any  time  within  the  preceding  90  days. 
The  expense  of  any  inspection  in  connection  therewith  was 
to  be  paid  by  the  owner. 

"The  plaintiff  in  error  had  been  convicted  of  bringing 
cattle  into  the  State  in  violation  of  the  statute.  There  was 
no  proof  in  the  case  that  the  particular  cattle  had  any  infec- 
tious or  contagious  disease,  but  it  did  appear  that  they  were 
brought  from  Texas,  south  of  the  thirty-sixth  parallel, 
.  without  being  held  or  inspected  as  the  statute  required. 
Its  provisions  were  ignored  altogether  as  invalid  legislation. 
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When  the  plaintiff  in  error  refused  to  assent  to  the  State 
inspection  he  showed  to  the  authorities  a  certificate  signed 
by  an  assistant  inspector  of  the  Federal  bureau  of  animal 
industry,  who  certified  that  he  had  carefully  inspected  the 
cattle  in  Texas  and  found  them  free  from  communicable 
disease.  It  was  insisted  that  the  statute  of  Colorado  was  in 
conflict  with  the  animal  industry  act  of  Congress,  but  the 
Court  sustained, the  State  law  for  the  reason  that,  although 
the  two  statutes  related  to  the  same  general  subject,  they 
did  not  cover  the  same  ground,  and  were  not  inconsistent 
with  each  other. 

"The  Court  thus  emphasized  the  general  principle 
involved  (187  U.  S.  148,  23  Sup.  Ct.  96,  47  L.  Ed.  108, 
supra)  :  'It  should  never  be  held  that  Congress  intends  to 
supersede  or  by  its  legislation  suspend  the  exercise  of  the 
police  power  of  the  States,  even  when  it  may  do  so,  unless 
its  purpose  to  effect  that  result  is  clearly  manifested.  This 
Court  has  said — and  the  principle  has  often  been  reaffirmed 
— that  "in  the  application  of  this  principle  of  supremacy  of 
an  act  of  Congress  in  a  case  where  the  State  law  is  but  the 
exercise  of  a  reserved  power,  the  repugnance  or  conflict 
should  be  so  direct  and  positive,  so  that  the  two  acts  should 
not  be  reconciled  or  consistently  stand  together/' '  "  (Ital- 
ics added.) 

In  each  of  the  cases  hereinbefore  cited,  the  Court  holds 
that  the  police  power  of  the  State  still  exists  unimpaired, 
except  in  so  far  as  laws  adopted  thereunder  may  conflict 
with  the  legislation  of  Congress  upon  the  same  subject. 
Therefore  we  cannot  accept  as  sound  the  contention  of 
appellant's  counsel  that  the  Supreme  Court  of  the  United 
States  has  held  that  the  act  to  regulate  commerce  "was 
intended  to  cover  and  regulate  the  entire  subject  of  inter- 
state commerce,  leaving  nothing  to  the  State,  either  by  way 
of  legislation,  policy,  or  regulation."  To  sustain  that  con- 
tention, he  cites  the  following  from  the  Croninger  case: 
"Almost  every  detail  of  the  subject  is  covered  so  completely 
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that  there  can  be  no  rational  doubt  but  that  Congress 
intended  to  take  possession  of  the  subject  and  supersede  all 
State  regulation  with  reference  to  it."  When  the  language 
quoted  is  given  its  proper  setting,  and  read  in  connection 
with  the  context,  it  clearly  appears  that  "the  subject" 
referred  to  was  not  the  whole  subject  of  interstate  com- 
merce, but  the  limited  subject  "of  liability  of  the  carrier 
under  a  bill  of  lading  which  he  must  issue/'  as  required  by 
the  Carmack  amendment.  The  whole  paragraph  from 
which  the  quotation  is  taken  reads  as  follows:  "That  the 
legislation  (the  Carmack  amendment)  supersedes  all  the 
regulations  and  policies  of  a  particular  State  upon  the  same 
subject  results  from  its  general  character.  It  embraces  the 
subject  of  the  liability  of  the  carrier  under  a  bill  of  lading 
which  he  must  issue,  and  limits  his  power  to  exempt  him- 
self by  rule,  regulation,  or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  that  there  can  be  no 
rational  doubt  but  that  Congress  intended  to  take  posses- 
sion of  the  subject  and  supersede  all  State  regulation  with 
reference  to  it.  Only  the  silence  of  Congress  authorized 
the  exercise  of  the  police  power  of  the  State  upon  the  sub- 
ject of  such  contracts.  But  when  Congress  acted  in  such  a 
way  as  to  manifest  a  purpose  to  exercise  its  conceded 
authority,  the  regulating  power  of  the  State  ceased  to 
exist."  (Italics  added.)  Read  as  a  whole,  the  passage 
shows  clearly  that  "the  subject"  which  the  Court  had  in 
mind  was  "the  subject  of  such  contracts;"  that  is,  of  liabil- 
ity on  contracts  which  any  carrier  receiving  property  for 
interstate  transportation  is  required  to  issue. 

Having  seen  what  the  subject  of  the  Carmack  amendment 
is,  let  us  examine  the  State  statute  to  see  what  subject  is 
dealt  with  by  it,  and  thereby  determine  whether  they  cover 
the  same  subject,  and  whether  there  is  any  conflict  between 
them.  The  State  statute  merely  penalizes  the  failure  of 
carriers  to  perform  a  common-law  duty — namely,  the  duty 
to  make  reasonably  prompt  settlement  of  the  claims  of  ship- 
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pers  for  loss  of  or  damage  to  property  while  in  their  posses- 
sion. The  performance,  or  the  failure  of  performance,  of 
that  duty  has  nothing  whatever  to  do  with  the  liability  of 
the  carrier  under  the  contract  of  shipment.  The  statute 
does  not  attempt  to  impose,  increase,  or  diminish  that  liabil- 
ity, or  to  affect  it  in  any  way  whatever.  It  merely  says 
that,  assuming  the  liability  to  exist,  the  carrier  should  dis- 
charge it  with  reasonable  promptness,  and  penalizes  his  fail- 
ure to  do  so.  With  as  much  reason  could  it  be  said  that  a 
statute  which  imposes  the  costs  of  the  action  upon  the  losing 
party  imposes  or  affects  in  any  way  the  liability  upon  which 
the  action  is  predicated.  The  two  things  are  separate  and 
distinct.  The  payment  of  costs  is  imposed  as  a  penalty  for 
failure  to  pay  the  debt  without  suit,  and  the  payment  of  the 
penalty  is  imposed  for  like  reason — the  failure  to  pay  a  just 
claim  within  a  reasonable  time,  without  compelling  the  ship- 
per to  resort  to  the  Courts  to  collect  it.  Where  no  liability 
exists,  no  penalty  can  be  recovered ;  and,  unless  the  shipper 
recovers  the  full  amount  which  he  has  claimed,  he  cannot 
recover  the  penalty.  The  carrier  is  therefore  protected 
against  being  penalized  for  the  failure  to  pay  unjust  or 
exorbitant  claims. 

We  look  in  vain  through  the  legislation  of  Congress  to 
find  any  rule  or  regulation  on  the  subject  of  the  prompt  set- 
tlement of  such  claims.  By  no  sort  of  implication  can  that 
subject  be  brought  within  the  provisions  of  the  Carmack 
amendment.  That  it  is  one  proper  for  the  exertion  of  the 
State  authority,  in  the  absence  of  congressional  action,  is 
settled  by  the  Mazursky  case.  The  reason  for  the  statute 
and  the  grounds  upon, which  it  should  be  sustained  are  set 
forth  in  that  case  and  in  the  Seegers  case,  73  S.  C.  71,  52 
S.  K.  707,  121  Am.  St.  Rep.  921,  and  207  U.  S.  73,  28  Sup. 
Ct.  28,  52  L.  Ed.  108.  The  annulling  of  it  would  leave 
shippers  at  the  mercy  of  interstate  carriers,  and  allow  them 
to  practically  confiscate  small  claims  for  loss  of  or  damage 
to  property  while  in  their  possession;  because,  in  the  great 
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majority  of  cases,  the  amounts  involved  are  too  insignifi- 
cant to  justify  the  employment  of  legal  counsel  to  collect 
them.  That  there  was  great  abuse  in  that  regard,  and  an 
evil  which  needed  a  remedy,  is  evidenced  by  the  statute. 

We  shall  next  consider  the  decisions  of  the  Supreme 
Court  of  the  United  States  which  are  relied  upon  by  appel- 
lant to  show  that  the  State  statute  conflicts  with  the  legis- 
lation of  Congress,  and  attempt  to  show  that  they  cannot  be 
so  interpreted.  The  Carmack  amendment  reads  as  follows : 
"That  any  common  carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another  State  shall  issue  a  receipt  or 
bill  of  lading  therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such  property  may  be 
delivered  or  over  wrhose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall 
exempt  such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed :  Provided,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law.  That  the  common  car- 
rier, railroad,  or  transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation  company  on 
whose  line  the  loss,  damage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or  injury  as  it  may 
be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof.,, 

This  legislation  was  construed  and  applied  in  the  case  of 
Adams  Express  Co.  v.  Croninger,  supra,  in  which  the  com- 
pany was  held  liable  in  the  State  Court  for  the  full  value  of 
a  diamond  ring,  and  interest  thereon,  to  wit,  $137.52,  not- 
withstanding a  limitation  of  the  company's  liability,  by  stip- 
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ulation  in  the  bill  of  lading,  to  the  agreed  value,  to  wit,  $50, 
when  the  shipper  had  obtained  the  lower  of  two  alternative 
rates  of  transportation,  which  were  based  upon  the  value  of 
commodities  above  and  below  $50,  which  rates  had  been 
made  and  filed  with  the  interstate  commerce  commission 
and  duly  published.  The  ruling  of  the  State  Court  was 
based  upon  the  State  law,  which  declared  void  all  contracts 
limiting  the  common-law  liability  of  carriers.  The 
Supreme  Court  of  the  United  States  held  that  the  Carmack 
amendment  indicated  "a  purpose  to  bring  contracts  for 
interstate  shipments  under  one  uniform  rule  of  law  not 
subject  to  the  varying  policies  and  legislation  of  particular 
States."  That  being  the  purpose,  all  State  laws  conflicting 
therewith  were  necessarily  superseded.  As  to  the  liability 
thereby  imposed,  the  Court  said:  "The  statutory  liability, 
aside  from  responsibility  for  the  default  of  a  connecting 
carrier  in  the  route,  is  not  beyond  the  liability  imposed  by 
the  common  law  as  that  body  of  law  applicable  to  carriers 
has  been  interpreted  by  this  Court,  as  well  as  many  Courts 
of  the  States."  (Italics  added.)  As  the  liability  imposed 
(except  that  for  the  default  of  connecting  carriers)  is  not 
beyond  that  imposed  by  the  common  law,  it  certainly  can- 
not be  said  to  cover  the  same  field  as  the  statute  of  this 
State,  which  imposed  a  liability  unknown  to  the  common 
law.  We  have  heretofore  pointed  out  the  essential  differ- 
ences between  the  Federal  and  State  law. 

In  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  639, 
33  Sup.  Ct.  391,  57  L.  Ed.  683  (decided  March  10,  1913), 
the  principle  of  the  Croninger  case  was  reiterated,  and.  in 
addition,  it  was  held  that  any  valid  limitation  of  liability 
stipulated  for  in  the  bill  of  lading  for  the  benefit  of  the 
initial  carrier  and  its  connecting  carriers  inured  to  the  ben- 
efit of  each  succeeding  carrier  in  the  route. 

The  case  of  Missouri,  K.  &  T.  R.  Co.  v.  Harriman  Bros., 
227  U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed.  690  (decided 
March  10,  1913),  came  within  the  principle  of  the  Cronin- 
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ger  and  Carl  cases,  and  it  was  further  held,  in  that  case,  that 
a  stipulation  in  the  bill  of  lading  limiting  the  time  to  90  days 
within  which  an  action  could  be  brought  against  the  carrier 
to  enforce  the  liability  incurred  thereunder  was  reasonable 
and  valid,  and  that  it  superseded  State  statutes  which 
declared  such  a  stipulation  invalid,  in  so  far  as  the  same 
were  applied  to  interstate  shipments.  In  each  of  the  fore- 
going cases,  the  subjects  regulated  by  the  State  was 
embraced  in  the  contract  for  interstate  transportation,  con- 
trol of  which  had  been  assumed  by  Congress  in  the  Car- 
mack  amendment. 

The  case  of  Chicago  etc.  R.  Co.  v.  Hardwick  Farmers  Ele- 
vator Co.,  226  U.  S.  426,  33  Sup.  Ct.  174,  57,  L.  Ed.  284 
(decided  January  6,  1913),  does  not  come  under  the  Car- 
mack  amendment,  but  under  section  1  of  the  Hepburn  act, 
amending  the  original  act  to  regulate  commerce.     In  the 
Hardwick  case,  the  State  Court  imposed  upon  a  carrier  a 
penalty  provided  by  a  statute  of  Minnesota  for  delay  in 
furnishing  cars   to   initiate   an   interstate   shipment.     The 
original  act  to  regulate  commerce  declared  that  the  term 
"transportation"    should   embrace   all   instrumentalities   of 
shipment  or  carriage,  and  the  Hepburn  act  declared  that  it 
"shall  include  cars  and  other  vehicles  and  all  instrumentali- 
ties and  facilities  of  shipment  or  carriage,  irrespective  of 
ownership  or  of  any  contract,  express  or  implied,  for  the 
use  thereof  and  all  services  in  connection  with  the  receipt, 
delivery,    elevation,    and    transfer    in    transit,    ventilation, 
refrigeration  or  icing,  storage,  and  handling  of  property 
transported ;  and  it  shall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  act  to  provide  and  furnish  such 
transportation  upon  reasonable  requests  therefor,  and  to 
establish   through  routes  and   reasonable   rates   applicable 
thereto."     (Italics  added.)     The  Supreme  Court  reversed 
the  State  Court,  and  held  that  "Congress  has  legislated  con- 
cerning the  deliveries  of  cars  in  interstate  commerce  by  car- 
riers subject  to  the  act."     Not  only  had  the  act  of  Congress 
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imposed  upon  such  carriers  the  specific  duty  of  furnishing 
cars  for  interstate  shipments,  but  it  had  gone  further  and 
provided  remedies  and  penalties  for  the  violation  of  that 
duty.  It  necessarily  followed  that  the  State  law  was  super- 
seded because  it  covered  the  same  field. 

In  the  case  of  St.  Louis  etc.  R.  Co.  v.  Edwards,  227  U. 
S.  265,  33  Sup.  Ct.  262,  56  L.  Ed.  506  (decided  February 
24,  1913),  the  Court  of  Arkansas  imposed  upon  an  inter- 
state carrier  the  penalty  provided  by  what  was  called  "the 
demurrage  statute"  of  that  State,  because  of  a  failure  to 
make  prompt  delivery  of  freight  on  arrival  at  destination. 
The  Supreme  Court  reversed  the  judgment,  and  held  under 
the  principle  announced  in  the  Hardwick  case,  that  the  sub- 
ject of  the  delivery  of  interstate  shipments  is  so  far 
embraced  in  the  provisions  of  the  Hepburn  act,  above 
quoted,  as  to  supersede  the  Arkansas  statute,  which  dealt 
with  the  same  subject.  We  fail  to  see  wherein  this  State 
statute  has  anything  whatever  to  do  with  contracts  made  by 
the  initial  carrier  relative  to  its  liability  or  that  of  its  suc- 
cessors in  the  route  for  loss  or  damage  to  the  property 
caused  by  it  or  them  so  as  to  bring  it  within  the  principles  of 
the  Croninger,  Carl,  and  Harriman  cases,  or  with  the 
receipt  or  delivery  of  interstate  shipments  so  as  to  bring  it 
within  the  principles  of  the  Hardwick  and  Edwards  cases. 

In  this  connection,  we  notice  the  statement  in  the  argu- 
ment of  appellant's  counsel  that  this  Court  held  in  the 
Charles  case,  78  S.  C.  36,  58  S.  E.  927,  125  Am.  St.  Rep. 
762,  that  "prompt  delivery  of  goods"  is  the  legal  equivalent 
of  "prompt  settlement  of  proper  claims  for  damages,"  and 
that  the  Supreme  Court  of  the  United  States  held  the  same 
in  the  Mazursky  case.  Counsel  has  evidently  misunder- 
stood the  Court.  The  language  used  was:  "The  penalty 
imposed  is  for  a  delict  of  duty  appertaining  to  the  business 
of  a  common  carrier,  and  in  so  far  as  it  may  affect  inter- 
state commerce,  it  is  an  aid  thereto  by  its  tendency  to  pro- 
mote safe  and  prompt  delivery  of  goods,  or  its  legal  equiv- 
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alent — prompt  settlement  of  proper  claims  for  damages." 
From  the  context,  it  appears  that  the  Court  meant  only  that 
the  effect  of  the  statute  was  not  to  burden  interstate  com- 
merce, but  rather  to  benefit  it,  by  stimulating  carriers  to 
take  proper  care  of  goods  while  in  their  custody,  so  that 
delivery  thereof  in  good  condition  would  be  made,  knowing 
that,  if  they  failed  in  that  duty,  they  would  be  under  the 
compulsion  of  the  statute  to  perform  the  alternate  duty  of 
making  prompt  settlement  of  proper  claims  therefor.  The 
language  of  this  Court  above  quoted,  and  much  more  of  the 
opinion  of  this  Court  in  the  Charles  case,  was  quoted  in  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the 
Mazursky  case,  but  no  comment  was  made  upon  this  point, 
and  it  was  not  an  element  of  decision. 

Appellant's  next  contention  is  that  the  Carmack  amend- 
ment conflicts  with  and  supersedes  the  State  statute, 
because  it  requires  that  all  actions  for  loss  of  or  damage  to 

interstate   shipments   shall   be   brought   against   the 
6     initial  carrier,  while  the  State  statute  requires  that 

they  shall  be  brought  against  the  terminal  carrier. 
In  this  appellant  has  erroneously  construed  both  the  Federal 
and  the  State  statute.  The  Federal  statute  does  not  limit 
the  right  or  remedy  of  the  holder  of  the  bill  of  lading,  in 
case  of  loss  or  damage,  to  an  action  against  the  initial  car- 
rier receiving  property  for  interstate  transportation.  While 
it  says  that  that  carrier  shall  be  liable,  on  the  principle  that 
succeeding  carriers  in  the  route  are  its  agents,  it  does  not 
say  that  it  alone  shall  be  liable,  or  that  the  holder  of  the 
bill  of  lading  shall  pursue  that  carrier  only.  On  the  con- 
trary, the  act  expressly  preserves  the  right  of  the  holder  of 
the  bill  of  lading  to  pursue  the  carrier  which  actually 
caused  the  loss  or  damage,  for  it  says:  "Nothing  in  this 
section  shall  "deprive  any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which  he  has  under 
existing  law."  Certainly,  under  the  law  as  it  existed  at 
that  time,  the  holder  of  the  bill  of  lading  had  a  right  of 
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action  against  the  carrier  which  actually  caused  the  loss  or 
damage.  In  fact,  prior  to  the  Carmack  amendment,  as  the 
result  of  the  almost  universal  practice  of  carriers  to  limit 
their  liability  by  stipulation  in  the  bill  of  lading  to  loss  or 
damage  occurring  on  their  own  lines,  that  was  practically 
the  only  right  he  did  have,  in  case  of  loss  of  or  damage  to 
his  goods  in  the  course  of  interstate  transportation ;  and  the 
fact  that  he  frequently  found  it  very  difficult,  and  some- 
times impossible,  to  find  out  which  one  of  the  several  con- 
necting carriers  was  actually  in  default,  and  the  expense  and 
inconvenience  of  prosecuting  his  claim  against  a  carrier  in 
a  distant  State,  were  some  of  the  reasons  which  led  to  the 
adoption  of  the  Carmack  amendment.  Atlantic  Coast  Line 
R.  Co.  v.  Riverside  Mills,  219  U.  S.  200,  31  Sup.  Ct.  164, 
55  L.  Ed.  180,  31  L.  R.  A.  (X.  S.)  7.  To  hold  that  the 
initial  carrier  alone  is  liable  to  the  holder  of  the  bill  of  lad- 
ing would,  in  many  cases,  cause  the  very  expense  and  incon- 
venience which  the  statute  was  designed,  in  part  at  least,  to 
obviate.  A  consignee  in  South  Carolina  might  be  com- 
pelled to  bring  suit  against  the  initial  carrier  in  California 
to  collect  a  claim  on  insignificant  amount  or  abandon  it, 
when  the  carrier  whose  default  caused  the  loss  or  damage 
was  at  his  door.  Such  a  construction  of  the  act  would 
defeat  one  of  its  purposes.  Why  should  the  owner  of  the 
goods  be  compelled  to  sue  the  initial  carrier,  if  he  can  prove 
that  the  terminal  carrier  lost  or  injured  his  goods,  and  what 
right  has  the  carrier  who  lost  or  injured  his  goods  to  con- 
tend that  he  should  not  be  held  liable  in  an  action  by  the 
owner?  If  the  initial  carrier  is  held  on  his  statutory  lia- 
bility, the  carrier  in  default  is  liable  over  to  him.  What 
difference  can  it  make  to  the  carrier  who  is  ultimately  liable 
whether  he  pays  the  damages  to  the  owner  of  the  goods  or 
to  the  initial  carrier  ? 

It  is  argued,  however,  that  in  the  Croninger  case,  the 
Supreme  Court  construed  the  proviso  above  quoted  as  pre- 
serving to  the  holder  of  the  bill  of  lading  only  the  rights  or 
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remedies  which  he  may  have  had  under  existing  Federal 
law.  Without  conceding  that  the  language  of  this  Court, 
used  in  the  connection  in  which  it  was,  can  be  properly  con- 
strued to  so  limit  the  effect  of  the  proviso,  it  cannot  be 
denied  that,  under  the  law,  as  it  then  existed  and  was  admin- 
istered by  the  Federal  Courts,  the  holder  of  such  a  bill  of 
lading  did  have  a  right  of  action  against  the  carrier  which 
actually  caused  the  loss  or  damage.  Referring  to  the  lan- 
guage in  the  Croninger  case,  which  is  relied  upon  by  coun- 
sel for  appellant,  the  Court  gave,  as  an  instance  of  the 
rights  preserved  by  the  proviso,  the  then  existing  right  of 
the  holder  of  the  bill  of  lading  to  a  remedy  against  a  suc- 
ceeding carrier  in  default,  in  the  following  language :  "One 
illustration  would  be  a  right  to  a  remedy  against  a  succeed- 
ing carrier,  in  preference  to  proceeding  against  the  pri- 
mary carrier,  for  a  loss  or  damage  incurred  upon  the  line  of 
the  former.,, 

While  the  foregoing  is  sufficient  to  dispose  of  this  con- 
tention, so  far  as  it  affects  the  decision  of  this  case,  it 
might  not  be  amiss,   in  this  connection,   to   say  that  the 

remark  of  the  Court  which  appellant  relies  upon  was 
7     made  in  answering  the  contention  in  argument  in 

that  case  that  all  rights  and  remedies  under  all  exist- 
ing laws,  including  State  laws  which  were  in  conflict  with 
the  purpose  and  intent  of  the  act,  were  preserved  by  the 
proviso.  The  Court  pointed  out  the  absurdity  of  that  con- 
struction by  showing  that  it  would  result  in  the  destruction 
of  the  act  by  the  proviso,  and  in  the  nullification  by  a  con- 
flicting State  law  of  the  regulation  of  a  national  subject  by 
the  supreme  authority  of  Congress,  and  said,  in  answering 
that  argument,  that  a  more  rational  construction  would  be 
"to  construe  this  proviso  as  preserving  to  the  holder  of  any 
such  bill  of  lading  any  right  or  remedy  which  he  may  have 
had  under  existing  Federal  law  at  the  time  of  his  action." 
But  that  was  far  from  saying  that  that  was  the  proper  con- 
struction, or  the  only  one,  to  be  given  to  the  proviso.     On 
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the  contrary,  the  Court  had  already  given  the  proviso  the 
same  construction  which  it  had  given  a  similar  provision  in 
the  act  of  1887,  in  the  Abilene  case,  to  wit,  "that  it  was  'evi- 
dently only  intended  to  continue  in  existence  such  other 
rights  or  remedies  for  the  redress  of  some  specific  wrong 
or  injury,  whether  given  by  the  interstate  commerce  act,  or 
by  State  statute,  or  common  law,  not  inconsistent  with  the 
rules  and  regulations  prescribed  by  the  provisions  of  this 
act."  (Italics  added.)  By  this  language,  the  proviso  was 
held  to  preserve  rights  and  remedies  for  the  redress  of  some 
specific  wrong  or  injury  given  by  State  statue  or  the  com- 
mon law,  provided  the  same  are  not  inconsistent  zvith  any 
rule  or  regulation  prescribed  by  the  act  itself,  a  construction 
which  merely  harmonizes  the  provisions  of  the  act  with  its 
purpose. 

Equally  untenable  is  the  construction  put  upon  the  State 
statute  by  the  appellant — that  it  requires  all  actions  to  be 
brought  against  the  terminal  carrier.  This  Court  has 
expressly  held  that  the  terms  of  the  statute  limit  "the  loss 
and  damage  which  a  carrier  is  required  to  adjust  and  pay 
for  to  that  which  befalls  while  the  goods  are  in  the  posses- 
sion of  such  carrier,  and  excludes  the  idea  of  liability  for 
loss  or  damage  to  the  goods  while  in  the  possession  of 
another  carrier.,,  Venning  v.  A.  C.  L.  R.  Co.,  78  S.  C.  56, 
58  S.  E.  983,  12  L.  R.  A.  (N.  S.)  1217,  125  Am.  St. 
Rep.  768. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Fraser 
concur. 

Mr.  Justice  Watts,  dissenting.  This  action  was  brought 
in  the  magistrate's  Court  to  recover  $14.76  damages  to  a 
shipment  of  furniture,  in  transit,  from  High  Point,  N.  C, 
to  Varnville,  S.  C,  and  for  $5.25  overcharge  in  freight,  and 
for  $50  penalty  for  failure  to  pay  the  claim  in  40  days. 
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The  defendant  demurred  to  so  much  of  the  complaint  as 
asked  for  penalty  of  $50  on  the  grounds,  in  substance,  that 
the  statute  under  which  this  action  is  brought  is  unconsti- 
tutional because  it  amounts  to  a  burden  on  and  regulates 
interstate  commerce,  because  it  deprives  the  defendant  of  its 
property  without  due  process  of  law,  and  because  it  deprives 
it  of  equal  protection  of  the  laws.  The  magistrate  over- 
ruled the  demurrer,  and  defendant  answered,  denying  the 
allegations  of  the  complaint,  and  the  case  was  tried  before 
the  magistrate  without  a  jury.  From  the  testimony  it 
appears  that  in  the  first  week  in  March,  1912,  the  plaintiff 
ordered  a  carload  of  furniture  from  High  Point,  N.  C,  to 
be  shipped  to  Varnville,  S.  C.  The  shipment  was  delivered 
to  the  Southern  Railway  Company,  at  High  Point,  N.  C, 
to  be  transported  over  its  line  from  High  Point,  N.  C,  to 
Allendale,  S.  C,  and  there  delivered  to  the  Charleston  & 
Western  Carolina,  the  defendant,  at  which  point  the  defend- 
ant received  the  shipment  and  transported  it  to  Varnville, 
S.  C,  and  there  made  delivery  to  the  plaintiff,  the  consignee 
and  owner  and  holder  of  the  bill  of  lading. 

The  evidence  shows :  That  the  furniture  was  damaged  in 
transit,  but  whether  on  defendant's  line  or  not  it  does  not 
appear.  At  the  trial  the  defendant  asked  the  magistrate  to 
hold  that  the  claim  for  $50  as  a  penalty  as  applied  to  an 
interstate  shipment  was  a  burden  on  interstate  commerce. 
That  the  penalty  act  as  applied  to  an  interstate  shipment  was 
unconstitutional,  null,  and  void.  The  magistrate  refused  to 
so  hold,  and  gave  judgment  for  plaintiff,  for  full  amount 
claimed,  and  $50  penalty.  The  defendant  appealed  to  Cir- 
cuit Court,  and  his  Honor,  Judge  Memminger,  affirmed  the 
judgment  of  the  magistrate's  Court.  The  defendant  appeals, 
and  questions  the  correctness  of  his  Honor's  ruling.  These 
exceptions  question  the  validity  of  the  penalty  act  of  Feb- 
ruary 23,  1903  (24  St.  at  Large,  p.  81),  as  amended 
February  19,  1910  (26  St.  at  Large,  p.  719),  on 
the    ground     that     said  act     as     applied     to     an     inter- 
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state  shipment  is  unconstitutional  and  in  conflict  with 
the  due  process  clause  and  the  commerce  act  of  the  Federal 
Constitution.  That  it  is  a  regulation  of  interstate  com- 
merce, and  it  is  in  conflict  with  the  act  of  Congress  as 
amended  June  29,  1906.  These  exceptions  should  be  sus- 
tained. The  recent  decisions  of  the  United  States  Supreme 
Court,  the  final  arbiter  in  such  matters,  and  by  whose  deci- 
sions this  Court  is  bound,  clearly  establishes  the  proposi- 
tions :  First,  legislation  of  the  States  in  regulation  of  inter- 
state commerce  was  permissive  only,  permission  being 
implied  by  failure  of  Congress  to  legislate,  but  the  permis- 
sion has  been  taken  away  by  recent  Federal  legislation, 
especially  the  Hepburn  act,  and  the  Carmack  amendment. 
Second,  the  provision  "that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  be  has  under  existing  laws"  refers 
to  rights  and  remedies  provided  by  Federal  statutes,  and 
necessarily  excludes  those  provided  by  the  State  statutes. 
Third,  the  duties  and  liabilities  of  carriers  in  interstate 
commerce  are  provided  by  the  Federal  statute,  and  the  regu- 
lations of  the  Federal  statute  supersede  and  annul  all  State 
statutes  providing  penalties  for  the  failure  to  perform  any 
duty  or  obligation  incident  to  interstate  commerce. 

Transportation  is  declared  by  the  Federal  statutes  to 
embrace  all  instrumentalities  of  shipment  and  carriage, 
including  "all  services  in  connection  with  the  receipt,  deliv- 
ery, elevation  and  transfer  in  transit,  ventilation  and  refrig- 
eration, icing,  storing  and  handling  of  property  trans- 
ported." The  words  italicized  indicate  the  reason  for 
holding  that  this  case  falls  within  the  rule  above  set  out, 
laid  down  by  the  Supreme  Court  of  the  United  States  in  the 
following  cases:  Chicago  etc.  Railroad  Co.  v.  Hardwick 
Elevator  Co.,  226  U.  S.  427,  33  Sup.  Ct.  174,  57  L.  Ed. 
284;  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33 
Sup.  Ct.  148,  57  L.  Ed.  314;  Kansas  City,  etc.,  Railroad 
Co.  v.  Carl,  227  U.  S.  639,  33  Sup.  Ct.  391,  57  L.  Ed.  683; 
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St.  Louis  etc.  Railroad  Co.  v.  Edwards,  227  U.  S.  205,  3:5 
Sup.  Ct  262,  57  L.  Ed.  506;  M.  K.  &  T.  R.  Co.  v.  Harri- 
nian  Bros.,  227  U.  S.  667,  33  Sup.  Ct.  397,  57  L.  Ed.  690. 
These  cases  so  fully  and  conclusively  cover  the  principle 
involved  that  it  seems  clear  to  me  that  the  judgment  should 
be  reversed. 

Mr.  Justice  Gage  was  not  on  the  bench  when  this  case 
was  decided. 

Note  :  This  case  has  been  carried  on  writ  of  error  to  the 
United  States  Supreme  Court. 
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EBERLE  v.  SOUTHERN  RAILWAY  CO. 

(79   S.   E.   792.) 

Carries     and     Passenger.      Mileage     Tickets.      Appeal     and     Error. 
Charge.     Waiver.     Punitive    Damages. 

1.  Where  defendant  carrier,  under  schedules  filed  with  the  interstate 
commerce  commission,  sold  a  mileage  ticket  to  plaintiff,  providing 
that  tickets  issued  in  exchange  for  mileage  coupons  would  be 
honored  for  continuous  passage  to  destination  when  presented  in 
connection  with  the  mileage  ticket  without  limitation  as  to  time, 
it  could  not  by  filing  new  schedules,  providing  that  mileage  tickets 
so  exchanged  would  be  honored  only  for  continuous  passage  to 
destination  commencing  on  the  date  stamped  on  the  back  thereof, 
which  date  should  be  lhat  on  which  the  tickets  were  issued  in 
exchange  for  coupons,  change  plaintiff's  contract  so  as  to  limit  the 
time  of  use  of  tickets  issued  on  his  book,  and  the  fact  that  such 
tickets  were  good  for  transportation  in  accordance  with  plaintiff's 
contract  did  not  constitute  a  discrimination  in  violation  of  the  inter- 
state commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  U.  S.  Stat.  379 
(U.  S.  Comp.  St.  1901,  p.  315*]). 

2.  Where  plaintiff,  in  an  action  against  a  carrier  for  refusal  to  accept 
a  mileage  ticket  for  transportation,  was  entitled  to  a  peremptory 
instruction  that  the  ticket  tendered  was  good,  defendant  was  not 
prejudiced  by  an  instruction  that  its  agents  could  waive  a  stipu- 
lation in  the  contract  with  reference  to  limitation  of  tickets  issued 
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on  mileage  and  leaving  it  to  the  jury  to  say  whether  they  had 
done  so. 
3.  Though  a  tort-feasor  is  not  conscious  of  an  invasion  of  the  rights 
of  another,  yet  if  a  tort  is  committed  in  such  a  manner  or  under 
such  circumstances  that  the  jury  may  find  that  a  person  of  ordi- 
nary reason  and  prudence  would  have  been  conscious  of  it  as  such, 
it  warrants  the  infliction  of  punitive  damages. 

Before  Memminger,  J.,  Hampton,  December,  1912. 
Affirmed. 

Action  by  A.  S.  Eberle  against  the  Southern  Railway 
Company.  From  judgment  for  plaintiff,  defendant  appeals. 
The  facts  are  stated  in  the  opinion. 

Mr.  J.  W .  Manuel,  for  appellant,  cites :  Punitive  damages: 
29  S.  C.  265;  69  S.  C.  434;  48  S.  E.  460;  90  S.  C.  435; 
73  S.  E.  790;  75  S.  E.  1018;  69  S.  C.  434;  48  S.  E.  460. 
Lawful  tariffs  govern  irrespective  of  contract:  63  S.  E. 
528;  73  S.  E.  1027;  73  S.  C.  1020;  158  U.  S.  98;  202  U.  S. 
242;  204  U.  S.  426;  94  N.  E.  906;  113  Pac.  433;  204  U.  S. 
449.  Carrier  not  estopped  to  deny  tlve  invalid  contract: 
127  N.  W.  543;  94  N.  E.  906 ;  219  U.  S.  467. 

Messrs.  J.  W .  Vincent  and  Geo.  Warren,  for  respondent. 

October  24,  1913. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  appeal  is  from  a  judgment  against  defendant  for 
damages  for  the  unlawful  and  wanton  invasion  of  the  rights 
of  the  plaintiff,  as  a  passenger,  by  one  of  defendant's  ticket 
collectors.  The  action  grew  out  of  the  following  facts: 
On  July  12,  1910,  plaintiff  purchased  one  of  defendant's 
mileage  tickets,  the  coupons  of  which  were  exchangeable 
for  passage  tickets,  which,  by  the  terms  of  the  contract, 
were  to  be  honored  "when  presented  in  connection  with  the 
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mileage  ticket."  This  mileage  ticket  was  issued  in  accord- 
ance with  the  schedule  of  rates  which  had  been  filed  with 
the  interstate  commerce  commission  and  published,  and 
was  in  effect  at  that  time.  Thereafter,  defendant  filed  with 
the  commission  a  mileage  ticket  contract,  wherein  the 
requirement  as  to  the  exchange  of  mileage  coupons  for 
passage  tickets  and  the  use  thereof  was  changed,  so  that 
such  tickets  would  "be  honored  for  continuous  passage  to 
destinations  commencing  on  date  stamped  on  back  of  such 
exchange  tickets,  which  dates  shall  be  the  dates  on  which 
such  tickets  are  issued  in  exchange  for  coupons."  This 
modification  of  the  previous  tariff  went  into  effect  Septem- 
ber 21,  1910,  and  was  effective  on  May  19,  1911,  when 
defendant's  ticket  collector  refused  to  honor  a  passage  ticket 
from  Charlottte,  N.  C,  to  Columbia,  S.  C,  which  plaintiff 
had  obtained,  on  October  15,  1910,  by  exchange  of  coupons 
from  his  mileage  ticket,  after  the  new  mileage  ticket  contract 
had  gone  into  effect.  For  reasons  unnecessary  to  state, 
plaintiff  decided  not  to  use  the  ticket  on  the  date  of  issue, 
which  was  stamped  on  the  back  of  it.  The  ticket  collector 
refused  to  honor  it  on  the  ground  that  it  was  out  of  date, 
passage  not  having  been  commenced  on  the  date  of  issue. 
Plaintiff  testified,  in  substance:  On  deciding  not  to  use 
ticket  that  day,  went  to  defendant's  agent  at  Charlotte  and 
asked  him  to  take  it  back  and  give  me  back  the  coupons; 
he  refused,  but  said  agent  at  Columbia  would  redeem  ticket; 
saw  agent  at  Columbia  next  day;  said  he  had  formerly 
redeemed  such  tickets,  but  had  not  done  so  for  some  time, 
but  that  it  would  be  redeemed  if  sent  to  Atlanta  office; 
asked  him  if  I  could  ride  on  it,  and  he  said,  certainly,  I 
could;  on  May  19,  1911,  became  passenger  on  defendant's 
road  from  Charlotte  to  Columbia,  and  presented  this  ticket 
to  ticket  collector,  who  refused  to  honor  it,  on  the  ground 
that  it  was  out  of  date,  and  threatened  to  eject  me  unless 
I  would  pay  fare  in  cash ;  he  refused  to  hear  or  heed  my 
explanation  as  to  how  I  happened  to  have  the  ticket,  and 
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as  to  what  defendant's  agents  had  told  me,  and  insulted 
me  by  telling  me  that  I  might  have  stolen  it,  and  that  I  was 
lying  in  what  I  was  saying  about  it,  and  that  he  would  eject 
me  if  I  did  not  pay  my  fare;  on  my  refusal  to  pay  and 
threa,t  to  forcibly  resist  expulsion  from  train,  he  con- 
temptuously told  me  that  he  would  pay  my  fare,  and  make 
me  a  present  of  it.  Under  the  circumstances,  I  paid  my 
fare  in  cash. 

It  appears  from  some  of  the  allegations  of  the  complaint, 
and  testimony  elicited,  and  the  argument  of  plaintiff's  attor- 
neys, that  they  sought  to  bring  this  case  within  the  prin- 
ciples of  Smith  v.  Ry.,  88  S.  C.  421,  70  S.  E.  1057,  34 
L.  R.  A.  (N.  S.)  708.  But  that  case  was  different  from 
this  in  at  least  two  material  particulars :  First,  in  that 
case  no  question  of  any  departure  from  the  tariff  made  and 
filed  with  the  interstate  commerce  commission  and  pub- 
lished, as  required  by  the  act  of  Congress,  or  from  the 
privileges  therein,  and  thereby  contracted  for,  was  raised 
by  pleadings  or  proof,  or  presented  to  the  Circuit  Court, 
and  relied  upon  as  a  defense,  and,  therefore,  no  such  ques- 
tion was  properly  before,  or  decided  by,  this  Court.  Sec- 
ond, the  contract  in  that  case  provided  that  the  mileage 
couf>ons  would  be  honored  in  exchange  for  passage  tickets, 
which  would  be  issued  "in  accordance  with  special  tariffs 
and  circulars  of  instructions,"  and  that  provision  was  one 
of  the  grounds  of  decision,  but  it  does  not  appear  that  the 
plaintiff's  contract  contained  any  such  provision. 

On  the  other  hand,  defendant's  attorney  contends  that 

this  case  is  within  the  act  regulating  commerce  and  the 

principles  of  those  cases  which  hold  that  the  carrier 

1     cannot  depart  from  the  tariff  filed  and .  published, 

as   required    by    that    act,    and    the    privileges   and 

facilities  therein  granted  and  allowed. 

Defendant's  contention  that  the  filing  of  a  subsequent 
tariff  had  the  effect  of  cancelling  and  annulling  the  con- 
tract which  it  had  made  with  the  plaintiff  is  untenable.     The 
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case  of  Lonisinlle  etc.  R.  Co.  v.  Motley,  31  Sup.  Ct.  171, 
219  U.  S.  467.  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671. 
is  relied  upon  to  sustain  that  contention.  But  learned  coun- 
sel has  evidently!  overlooked  the  difference  between  the 
effect  of  an  act  of  Congress  and  an  act  of  the  rail- 
road company  upon  such  contracts.  In  the  Motley  case, 
the  Court  held  that  an  act  of  Congress,  passed  within  the 
exercise  of  its  constitutional  power  to  regulate  commerce, 
which  made  unlawful  the  contract  which  had  theretofore 
been  lawful,  rendered  it  incapable  of  enforcement.  But 
that  is  very  different  from  holding  that  the  railroad  com- 
pany can,  by  any  act  of  its  own,  destroy  the  validity  of  its 
own  valid  contracts,  such  a  proposition  cannot  be  sustained 
upon  reason  or  authority. 

It  is  true  that,  when  a  schedule  of  rates  has  been  filed 
and  published,  as  required  by  the  act,  it  has  the  force  and 
effect  of  law,  and,  until  changed  in  the  manner  prescribed 
by  law,  it  cannot  be  departed  from  in  favor  of  any  passenger 
or  shipper  so  as  to  give  him  any  undue  preference  or 
advantage,  or  subject  others  to  any  unjust  or  unreasonable 
prejudice  or  disadvantage,  or  create  any  unjust  discrimina- 
tion. But  it  is  equally  true  that,  when  a  member  of  the 
public  makes  a  contract  with  a  carrier,  which  the  act  regu- 
lating commerce  permits  the  carrier  to  make,  and  which  is 
in  accordance  with  the  tariff  in  effect,  when  it  is  made, 
the  carrier  cannot,  by  any  act  of  its  own,  destroy  or  impair 
the  validity  of  such  contract.  To  hold  otherwise  would 
violate  the  fundamental  principles  of  law  and  justice.  The 
contract  which  defendant  made  with  the  plaintiff,  in  selling 
him  the  mileage  ticket,  did  not  violate  either  the  letter  or 
the  spirit  of  the  interstate  commerce  law.  The  sale  of 
such  tickets  is  not  only  not  prohibited  by  the  act,  but  is 
authorized,  in  express  terms,  in  section  22.  (Act  of  Con- 
gress, Feb.  4,  1887,  c.  104,  24  Stat.  387,  U.  S.  Comp. 
Stats.  1901,  p.  3170.)  The  authority  to  make  such  con- 
tracts carried  with  it,  by  necessary  implication,  the  right 
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and  duty  to  perform  them  according  to  their  terms;  and 
it  is  also  implied  that  declaration  of  Congress  that,  in  the 
making  and  performing  of  such  contracts,  no  such  discrimi- 
nation would  be  created  as  the  act  was  intended  to  prohibit. 

In  Interstate  Com.  Com.  v.  Baltimore  &  0.  R.  Co.,  145 
U.  S.  263,  12  Supt.  Ct.  844,  36  L.  Ed.  699,  the  Court 
affirmed  the  right  of  carriers  to  sell  "party-rate"  tickets  at  a 
lower  rate  than.regular  individual  tickets,  on  the  ground 
that  it  was  not  an  unjust  discrimination  in  favor  of  persons 
using  them.  That  principle  was  reaffirmed  in  Texas  etc. 
R.  Co.  v.  Interstate  Com.  Com.,  162  U.  S.  197,  16  Stip.  Ct. 
666,  40  L.  Ed.  940,  and  in  Interstate  Com.  Com.  v.  Ala- 
bama M.  R.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  45,  42  L.  Ed. 
414. 

In  this  case,  no  difference  was  made  in  plaintiff's  favor 
in  the  rate.  The  only  difference  between  plaintiff's  con- 
tract and  the  one  subsequently  filed  appears  to  be  in  the 
time  when  passage  tickets  must  be  used  after  having  been 
issued.  We  are  unable  to  see  wherein  carrying  out  the 
plaintiff's  contract,  as  to  that  requirement,  would  have  given 
him  any  such  undue  or  unreasonable  preference  or  advant- 
age over  other  passengers  as  the  act  was  intended  to  prevent. 

Plaintiff's  contract,  having  been  made  in  accordance  with 
and  under  the  sanction  of  the  law,  was  valid,  and  the  sub- 
sequent filing  and  publication  of  a  tariff  containing  a  dif- 
ferent contract  cannot  be  allowed  to  have  the  effect  of  can- 
celling and  annulling  the  exchange  requirement  of  his  con- 
tract and  substituting  for  it  the  one  subsequently  filed  and 
published.  It  would  be  as  sound  in  principles  to  hold  that 
the  company  could,  by  a  subsequent  tariff,  cut  down  the 
time  within  which  the  mileage  coupons  in  the  ticket  which 
it  sold  plaintiff  could  be  used  from  one  year  to  three  months, 
and  thereby  confiscate  those  which  had  not  been  used  at 
the  end  of  three  months,  as  to  say  that  it  could,  in  that  way, 
destroy  or  impair  the  validity  of  that  part  of  the  contract 
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which  provides  that  passage  tickets  obtained  by  exchange 
for  coupons  from  the  ticket  will  be  honored  at  any  time 
within  the  year,  when  presented  with  the  mileage  ticket. 

This  case  does  not  fall  within  the  principle  of  the  Armour 
Packing  Company's  case,  209  U.  S.  57,  28  Sup.  Ct.  428, 
52  L.  Ed.  C81,  which  dealt  with  a  violation  of  the  interstate 
commerce  act  by  carrying  out  a  contract  for  a  rate  for  the 
transportation  of  property,  after  it  had  been  changed  by  the 
filing  and  publication  of  a  higher  rate.  The  act  not  only 
does  not  sanction  the  making  of  such  contracts,  but,  by 
necessary  implication,  forbids  it;  because,  if  allowed,  they 
could  be  used  as  a  means  of  creating  and  continuing  the 
very  discriminations  and  inequalities  in  rates  which  the 
act  was  intended  to  prevent,  and  thereby  thwart  its  pur- 
pose. But  the  act  expressly  permits  the  sale  of  mileage, 
commutation  and  excursion  tickets,  and,  as  we  have  seen, 
the  permission  is  tantamount  to  a  declaration  that  no  unjust 
discrimination  will  be  wrought  thereby,  and  carries  with  it 
the  right  and  the  correlative  duty  to  perform  such  con- 
tracts according  to  their  terms. 

It  appears,  therefore,  that  the  ticket  tendered  by  plaintiff 
was  good  and  should  have  been  honored,  not  because  of 
any  supposed  waiver  of  any  stipulation  of  the  contract  by 
the  defendant's  agents,  as  plaintiff's  counsel  attempted  to 
show,  but  because  it  was  issued  and  presented  in  accordance 
with  the  terms  of  the  contract.  The  Aldrich  case,  05  S.  C. 
427,  79  S.  E.  316,  recently  filed,  and  the  cases  therein  cited, 
show  clearly  that  plaintiff  could  have  acquired  no  right  by 
virtue  of  anything  that  either  of  defendant's  agents  told  him. 
No  statement  which  they,  or  either  of  them  made  to  him 
gave  his  contract  more  validity  or  vitality  than  it  already 
had. 

Therefore,  while  the  Court  erred  in  charging  the  jury 
that  defendant's  agents  could  have  waived  the  stipulation 
of  the  contract,  and  in  leaving  it  to  the  jury  to  say  whether 
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they  had  done  so,  the  error  was  favorable  to  defend- 

2  ant,  because  it  afforded  defendant  an  opportunity 
of  escape  from  liability  on  the  finding  against  the 

alleged  waiver,  when  the  plaintiff  was  entitled  to  have  the 
jury  instructed  that  the  ticket  was  good,  and  that  it  should 
have  been  honored.  Therefore,  the  error  was  not  preju- 
dicial. 

The   only   other   question   made   by   the   exceptions   is, 
whether  the  Court  erred  in  refusing  to  charge  defendant's 
second  request,  to  wit :  "If  the  jury  shall  find  that  defend- 
ant's agent  on  train  threatened  to  eject  plaintiff,  by 

3  mistake,  under  a  supposed  right,  then  they  cannot 
give  punitive  damages;  unless  act  was  done  with 

actual  wrong  intention  and  with  such  recklessness  as  to 
show  malice  or  a  conscious  disregard  of  plaintiff's  right, 
they  cannot  find  any  punitive  damages.,, 

The  request  was  not  in  accord  with  the  principle  laid 
down  in  Tollison  v.  R.  Co.,  88  S.  C.  7,  70  S.  E.  311,  where 
it  was  held  that,  even  though  a  tort-feasor  might  not  be 
conscious  of  his  invasion  of  the  rights  of  another,  yet  if  the 
tort  was  committed  in  such  a  manner  or  under  such  cir- 
cumstances that  the  jury  find  that  a  person  of  ordinary 
reason  and  prudence  would  have  been  conscious  of  it  as 
such,  it  warranted  the  infliction  of  punitive  damages. 

Affirmed. 

Mr.  Justice  Gage  was  not  on  the  bench  when  this  case 
was  decided. 

Note:  This  case  has  been  carried  to  the  United  States 
Supreme  Court  on  writ  of  error. 


Digits 


zed  by  GoOgle 


Ex  Parte  Holm  an.  97 

Rep.]  April  Term,  1914. 

8747 

EX  PARTE  HOLMAN. 

IN  RE  COLEY  v.  COLEY. 

(81  S.  E.  518.) 

Jldicial   Sales.     Proceeds   of    Saj.e.    Assignment. 

1.  Petitioner  acquired  subsequent  to  a  judgment  and  decree  for  sale, 
and  prior  to  sale,  an  assignment  of  his  assignor's  undivided  one- 
third  interest  in  net  proceeds  of  sale  of  lands  (after  payment  of 
amount  due  on  a  mortgage  thereon)  ordered  to  be  sold  at  judicial 
sale.  The  assignor  then  bid  in  the  properly  at  such  sale,  and  failed 
to  comply  with  her  bid.  Thereupon  the  property  was  ordered 
under  a  supplementary  order  to  be  resold  at  said  assignor's  risk 
as  bidder.  Held,  petitioner's  assignor,  though  entitled  to  one-third 
the  net  balance  of  the  resale  of  property  after  the  mortgage  shall 
have  been  paid,  could  not,  before  such  resale,  demand  that  any 
certain  part  of  the  proceeds  be  paid  to  her. 

2.  So,  petitioner's  assignor  not  being  entitled  to  demand  such  pay- 
ment, neither  could  petitioner,  the  assignee. 

Before  Bowman,  J.,  Charleston,  September,  1913.    Mod- 
ified. 


Action  by  Eliza  Coley  against  J.  M.  Coley.  Heard  upon 
the  ex  parte  petition  of  W.  A.  Holman.  From  an  order 
directing  payment  to  petitioner  of  a  certain  amount  out  of 
the  proceeds  of  a  resale  of  property,  defendant  appeals. 

From  the  case  it  appears  that  on  the  29th  day  of  April, 
1912,  Eliza  Coley,  in  consideration  of  $200.00  in  cash 
received  from  W.  A.  Holman,  and  for  a  fee  of  $800.00 
agreed  upon,  between  the  parties,  made,*  executed  and 
delivered  to  W.  A.  Holman,  Esq.,  an  assignment  of  her  one- 
third  interest  in  a  judgment  which  she  had  recovered  in 
the  case  of  Coley  v.  Coley,  94  S.  C.  383,  77  S.  E.  49 ;  on 
the  25th  of  June,  1912,  after  the  assignment  to  said  W.  A. 
Holman,  the  property  was  sold  under  said  judgment  at 
public  outcry  by  F.  K.  Myers,  one  of  the  masters  for 
Charleston  county,  and  was  purchased  by  Eliza  Coley  at 

7—98. 
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and  for  the  sum  of  $12,300.00,  but  Mrs.  Coley  was  unable 
to  comply  with  her  bid,  and  it  was  necessary  to  have  an 
order  of  the  Court  to  resell  the  property ;  Mrs.  Coley  resisted 
the  resale  at  her  risk,  but  the  Judge  decreed  otherwise  in 
the  cause,  and  directed  the  property  to  be  resold  by  F.  K. 
Myers,  one  of  the  masters  for  Charleston  county.  On  Sep- 
tember 24th,  1913,  Mr.  Holman  filed  a  petition  in  the  Court, 
setting  forth  the  fact  that  Mrs.  Coley  had  assigned  to  him 
one-third  of  the  judgment  in  the  case  of  Eliza  Coley  v. 
/.  M.  Coley,  to  secure  him  for  $200.00  cash  advanced,  and 
for  $800.00  for  services  rendered,  and  J.  M.  Coley  was 
duly  notified  of  this  assignment  before  the  first  sale.  Mr. 
Holman  took  the  position  that  he  had  a  lien  on  the  one- 
third  of  the  judgment  for  the  sale  of  said  property,  and 
that  Mrs.  Coley  by  no  act  on  her  part  could  destroy  his 
security  under  said  assignment,  as  it  also  appeared  that 
he  had  no  part  in  the  bid  made  by  her;  J.  M.  Coley  took 
the  position  that  the  rights  of  W.  A.  Holman,  Esq.,  should 
be  subject  to  the  resale,  and  that  if  the  property  did  not 
bring  a  sufficient  amount  to  make  good  any  deficiency  that 
might  arise,  on  account  of  the  bid  of  Mrs.  Coley  at  the  first 
sale,  that  then  the  rights  of  the  said  W.  A.  Holman  should 
be  so  far  destroyed  or  diminished.  Judge  Bowman  did  not 
agree  with  the  contention  of  J.  M.  Coley,  and  decreed  that 
Mr.  Holman  be  paid  $1,000.00  out  of  the  one-third  repre- 
sented by  the  interest  of  Mrs.  Coley,  if  the  same  should  be 
sufficient  to  pay  said  amount,  after  deducting  all  proper 
charges,  and  if  less  than  $1,000.00,  then  such  amount  be 
paid  to  him  oh  account  of  such  assignment,  as  remained 
in  the  hands  of  the  master  for  that  purpose.  The  defend- 
ant, J.  M.  Coley,  appealed  from  the  order  of  his  Honor, 
Judge  I.  W.  Bowman,  upon  the  grounds  and  exceptions  set 
out  in  the  case. 

Messrs.  Logan  &  Grace,  for  appellant. 
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Mr.  R.  C.  Holman,  for  respondent. 

March  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

This  proceeding  is  a  sequel  to  Coley  v.  Coley,  reported 
in  94  S.  C.  383,  77  S.  E.  49;  wherein  some  issues  were 
decided  by  Judge  Sease  and  some  issues  were  decided  by 
Judge  Memminger. 

The  sale  of  defendant's  property  therein  referred  to  as 
having  been  ordered,  was  made;  and  the  plaintiff  and  his 
wife,  Eliza,  bid  off  the  property  so  sold  at  $12,300.00. 

Thereout  was  to  be  deducted  a  mortgage  debt  thereon 
and  certain  costs  and  fees.  Then  out  of  the  net  balance 
Eliza  was  to  have  the  one-third,  theretofore  adjudged  by 
the  Court  to  be  due  to  her. 

Had  the  purchaser  at  that  sale  complied  with  the  bid  and 
paid  into  the  Court  $12,300.00,  this  issue  would  not  have 
been  made. 

But  at  the  sale  Eliza  was  the  bidder,  and  she  did  not 
comply,  and  the  Court  ordered  a  resale  thereof  at  her  risk; 
and  the  sale  has  not  yet  been  had. 

It  is  plain,  therefore,  that  Eliza  cannot  now,  before  the 
resale,  demand  any  certain  part  of  the  proceeds  which  may 
be  paid  in,  after  a  resale  yet  to  be  had,  shall  be  paid  to  her, 
say,  $1,000.00. 

And  for  the  manifest  reason,  that  the  portion  of  the  fund 
to  which  Eliza  may  be  entitled  may  be  reduced  by  charging 
against  it  any  loss  which  may  come  out  of  the  resale; 
because  she  has  been  adjudged  liable  for  such  loss. 

If,  therefore,  Eliza  cannot  now  demand  such  payment, 
neither  can  she  assign  to  another  the  right  to  demand  it. 

But  that  is  the  petitioner's  case,  he  holds  only  an  assign- 
ment from  Eliza;  and  like  her  he  must  wait  and  see  what 
shall  be  in  the  pot  for  Eliza  at  the  wind  up,  before  he  can 
take  out  anything. 
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In  our  opinion  the  order  must  be  modified,  so  that  it 
shall  provide  for  the  payment  to  the  petitioner  of  $1,000.00, 
if  so  much  there  be  out  of  the  amount  which  shall  come  t& 
Mrs.  Coley,  after  the  resale  has  been  had  pursuant  to  the 
decree  of  the  Circuit  Court,  which  directed  a  resale. 

The  payment  of  costs  and  fees  had  theretofore  been  fixed 
by  the  decree  of  Judge  Sease;  and  reference  thereto  must 
be  had. 

The  costs  in  those  issues  determined  by  Judge  Memminger 
must  have  been  apportioned  by  his  decree;  if  so,  that  is  the 
law  of  the  case;  if  not  so  fixed,  they  are  taxable  by  the  clerk 
pursuant  to  law. 

Let  the  order  below  be  so  modified,  and  let  the  parties 
await  the  events  of  the  future. 


8821 

DRIGGS  ET  AL.  v.  SOUTHERN  RY.  CO. 

DRIGGS  v.  SAME. 

(81  S.  E.  431.) 

Carriers.  Transportation  of  Passengers.  Sale  op  Mileage.  Misrep- 
resentations.    Carrier's  Liability. 

Where  a  carrier's  ticket  agent  sold  certain  mileage  books  to  plaintiffs, 
and  assured  them  that  they  might  use  the  same  to  pursue  a  certain 
route  to  destination,  which  assurance  was  untrue,  and  the  carrier 
thereafter  refused  the  mileage  coupons  in  payment  for  tickets  for  a 
portion  of  the  route,  it  was  liable  to  the  purchasers  for  the  damages 
sustained,  though  by  a  careful  examination  of  the  book  and  tariffs 
they  might  have  ascertained   that  the   representation   was  untrue. 

Before  Charles  Carroll  Simms,  special  Judge,  Bam- 
berg, November,  1913.     Affirmed. 

Actions  by  Fannie  G.  Driggs  and  another  and  by  Hubert 
Driggs,  by  his  guardian  ad  litem,  against  the  Southern  Rail- 
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way  Company — Carolina  Division.     Judgment   for  plain- 
tiffs, and  defendant  appeals. 

Messrs.  B.  L.  Abney  and  Harley  &  Best,  for  appellant, 
cite:  Lawful  tariffs  govern  irrespective  of  contract:  202 
U.  S.  242;  158  U.  S.  98;  204  U.  S.  426;  119  Ala.  537; 
107  N.  W.  56 ;  28  S.  E.  601 ;  39  L.  R.  A.  275 ;  40  S.  W. 
899;  85  N.  W.  1001;  43  S.  W.  609;  21  S.  W.  290;  37  So. 
134;  45  So.  983;  94  Pac.  951;  95  Pac.  71;  46  So.  1014; 
63  S.  E.  528;  115  N.  Y.  Supp.  838;  127  N#  W.  543;  94 
N.  E.  900;  114  Pac.  469;  133  S.  W.  1129;  116  Pac.  93; 
63  So.  882;  5  I.  C.  C.  Reports  241;  99  Va.  394.  Carrier 
not  estopped  to  deny  invalid  contract:  127  N.  W.  543 ;  94 
N.  E.  906.  No  action  lies  in  tort  for  the  misrepresentation 
or  negligence  of  agent  in  making  a  misquotation  of  a  tariff: 
202  U.  S.  242;  83  S.  W.  800;  113  Pac.  433;  94  N.  E.  906; 
Merwin  Equity,  sec.  505;  Cooley  on  Torts  247;  91  U.  S. 
45;  33  111.  243.  Mistake  of  law:  12  Pet.  32;  1  Pet.  1; 
8  Wheat.  174;  25  Vt.  603;  3  N.  Y.  19;  21  Pac.  534;  41 
Ala.  50;  37  Ala.  77;  35  S.  W.  643;  223  U.  S.  599;  lb.  155; 
33  Supp.  Ct  397;  226  U.  S.  441;  212  U.  S.  504. 

Messrs.  Mayfield  &  Free  and  R.  C.  Hardwick,  for 
respondent,  cite:  88  S.  C.  424;  69  S.  C.  327;  88  S.  C.  7; 
87  S.  C.  184. 

April  23,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Two  cases  for  tort  arising  out  of  the  same  transaction 
and  tried  together,  and  a  verdict  in  both  for  the  plaintiff. 

The  plaintiffs  bought  two  mileage  books,  form  Z,  at 
Denmark,  one  of  the  Southern  and  one  of  the  Seaboard, 
intending  to  travel  thereon  from  Denmark  to  Augusta  over 
the  Southern  Railway;  thence  to  Atlanta  over  the  Georgia 
Railroad;  thence  to  Chattanooga  over  the  Southern  Rail- 
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way.  From  Chattanooga,  they  purposed  to  go  by  a  short 
line  to  Durham  on  Lookout  Mountain.  They  claim  that 
at  Denmark  they  asked  the  ticket  vendor  to  tear  mileage 
from  that  point  to  Chattanooga  over  the  aforementioned 
lines,  and  to  issue  therefor  a  ticket.  They  claim  the  agent 
declined  to  do  that,  but  tore  the  book  to  Augusta  only,  and 
issued  a  ticket  thereto,  and  that  he  then  told  the  plaintiffs 
that  the  agent  at  Augusta  would  tear  the  mileage  and  issue 
tickets  therefor  over  the  aforementioned  lines  to  Atlanta 
and  so  on.  "The  plaintiffs  claim  they  bought  the  books 
upon  that  assurance  by  the  ticket  seller  at  Denmark,  and 
that  assurance  only.  At  Augusta,  all  hands  admit,  the 
ticket  seller  declined  to  tear  mileage  out  the  book,  and  issue 
a  ticket  therefor  from  that  point  over  the  Georgia  road 
to  Atlanta,  and  upon  the  ground  that,  by  the  terms  of  the 
book  and  of  the  interstate  passenger  tariff  No.  5107,  the 
holder  of  a  mileage  book,  form  Z,  was  not  entitled  to  passage 
thereon  from  Augusta  to  Atlanta.  The  plaintiffs,  on  the 
second  day  after  their  arrival  in  Augusta,  had  mileage  torn 
from  their  books,  and  took  tickets  in  exchange  from 
Augusta  over  the  Charleston  &  Western  Carolina  to  Spar- 
tanburg; thence  over  the  Southern  to  Atlanta;  thence  over 
the  Southern  to  Chattanooga.  This  route  was  some  140 
miles  further  than  that  which  the  plaintiffs  had  planned  to 
travel,  and  altogether  different. 

The  gravamen  of  the  plaintiffs'  case  is  that  the  ticket  seller 
at  Denmark  sold  them  books  upon  the  representation  that 
they  might  pursue  a  particular  route,  which  turned  out  to  be 
untrue,  and  to  their  hurt. 

There  is  no  testimony  to  show  that  the  railroad  agent  at 
Augusta  violated  his  duty  to  plaintiffs. 

There  are  five  exceptions,  of  which  one  charges  the  admis- 
sion of  incompetent  testimony,  two  charge  the  wrongful 
refusal  to  direct  a  verdict  for  defendant,  and  three  impute 
errors  in  the  charge.  But  all  the  exceptions  hinge  on  one 
matter,  and  it  is  this:. The  defendant  insists  (1)  that  the 
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ticket  seller  at  Denmark  did  not  make  any  false  representa- 
tion to  the  plaintiffs,  and  (2)  if  the  ticket  seller  did  make 
such  false  representation  to  the  plaintiffs,  yet  the  tickets 
and  the  passsenger  tariffs  relevant  thereto  fixed  the  right  of 
the  plaintiffs,  and  was  the  evidence  in  the  plaintiffs'  hands 
that  they  were  not  entitled  to  the  privilege  they  demanded, 
to  wit:  An  exchange  ticket  at  Augusta  from  Augusta  to 
Atlanta  over  the  Georgia  Railroad. 

The  first  matter  makes  an  issue  of  fact,  and  was  for  the 
jury;  the  second  matter  makes  an  issue  of  law,  and  was 
for  the  Court. 

Nothing  else  appearing,  it  is  true  that  a  passenger  cannot 
demand  a  privilege  from  the  carrier  contrary  to  the  contract 
plainly  expressed  in  the  ticket  or  stipulated  in  the  tariffs;  and 
the  authorities  cited  by  appellants  go  only  to  that  extent.  But 
that  is  not  the  issue  here ;  the  issue  here  is  whether  or  not 
the  ticket  seller  may  with  impunity  sell  the  passenger  a 
mileage  book,  like  the  one  here,  and  make  to  the  passenger 
statements  about  the  route  allowed  by  the  book  contrary 
to  the  route  expressed  in  the  book,  it  may  be. 

If  the  expression  in  the  book  and  tariffs  of  the  route 
allowable  by  the  book  was  reasonably  plain,  there  might  be 
some  reason  for  the  defendant's  contention,  though  the  con- 
tention would  not  then  be  tenable.  But  that  is  not  so,  and 
the  matter  is  not  even  made  plain  by  the  defendant's  wit- 
nesses. The  book  does  provide,  "not  good  locally  between 
stations  on  Georgia  R.  R."  The  Georgia  Railroad,  running 
part  from  Augusta  to  Atlanta,  is  a  connecting  line  of  the 
Southern  Railway  and  en  route  from  Charleston  via  Den- 
mark to  Atlanta.  Tes.  Beach,  p.  50,  fol.  197.  Nobody 
would  presume  a  run  from  Augusta  to  Atlanta  would  be 
a  "local"  run,  and  prohibited  by  the  words  of  the  book.  If 
the  passenger  had  looked  to  the  book,  therefore,  for  guid- 
ance, he  would  not  have  found  it,  but  would  have  been  mis- 
led. But,  had  the  book  been  less  free  from  ambiguity,  yet 
when  the  ticket  agent  sold  them  to  the  plaintiffs,  and  assured 
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the  plaintiffs  that  they  might  pursue  a  certain  route  thereon, 
which  turned  out  to  be  untrue,  to  the  plaintiff's  hurt,  then 
the  master  of  the  ticket  agent  is  liable  in  tort  to  the  book- 
holder  who  suffers  thereby. 

The  argument  in  the  recent  case  of  Smith  v.  Railroad, 
88  S.  C.  425,  70  S.  E.  1057,  34  L.  R.  A.  (N.  S.)  708,  is  full 
to  that  point. 

The  exceptions  are  overruled,  and  the  judgment  is 
affirmed. 

Mr.  Chief  Justice  Gary,  and  Messrs.  Associate  Jus- 
tices Watts  and  Fraser  concur. 

Mr.  Associate  Justice  Hydrick,  dissenting.  The 
case  of  Smith  v.  Railroad  Co.,  88  S.  C.  425,  70  S.  E. 
1057,  34  L.  R.  A.  (N.  S.)  708,  was  relied  upon  in  the  Cir- 
cuit Court  and  in  this  Court  to  sustain  plaintiff's  case.  But 
it  seems  to  have  been  overlooked  that  no  question  of  inter- 
state commerce  was  raised  or  decided  in  that  case.  If  it 
had  been  alleged  and  proved  in  that  case,  as  it  was  in  this, 
that  the  mileage  ticket  in  question  was  sold  in  accordance 
with  the  tariff  filed  with  the  interstate  commerce  commis- 
sion, and  published,  as  required  by  the  act  to  regulate  com- 
merce, a  very  different  phase  would  Tiave  been  presented. 

As  I  understand,  it  was  conceded  in  the  Court  below 
that  the  ticket  was  not  good  over  the  Georgia  Railroad — 
that  is,  from  Augusta  to  Atlanta.  The  Circuit  Judge  so 
held  and  so  charged  the  jury,  and,  therefore,  it  is  the  law 
of  the  case.  But  plaintiff's  recovery  is  sustained  on  the 
ground  of  the  misrepresentation  of  the  defendant's  agent 
at  Denmark,  who  sold  the  ticket,  and  told  plaintiff  that  it 
was  good  over  that  road,  and  could  be  used  by  her  for  pas- 
sage from  Augusta  to  Atlanta.  Assuming  that  the  mis- 
representation was  made,  it  was  as  to  a  matter  of  law, 
to  wit,  the  tariff  on  file  with  the  commission,  and  the  rights 
of  plaintiff  thereunder,  which  the  plaintiff  was  conclusively 
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presumed  to  know.  Therefore,  no  misrepresentation  as  to 
such  matter,  even  if  made  wilfully,  would  give  rise  to  a 
cause  of  action.  The  Supreme  Court  of  the  United  States, 
whose  decisions  upon  the  question  are  controlling,  has 
expressly  so  held  in  numerous  cases,  some  of  which  are  cited 
in  the  opinion  of  this  Court  in  Aldrich  v.  Railroad  Co.,  95 
S.  C.  427,  79  S.  E.  316. 

I  think,  therefore,  the  judgment  should  be  reversed,  and 
the  complaint  dismissed. 

Note  :  This  case  has  been  carried  on  writ  of  error  tc<  the 
United  States  Supreme  Court. 


8860 

STATE  v.  GRIFFIN  ET  AL. 

(82  S.  E.  254.) 

Criminal    Law.     Continuance.     Witnesses.     Charge    to    Jury.     Cor- 
oner's Inquest.    Evidence. 

1.  Where,  on  June  26th,  the  coroner's  jury  found  that  a  person's  death 
was  caused  by  defendants,  who  were  then  held  on  the  coroner's  war- 
rant as  material  witnesses,  after  a  secret  session  to  which  defend- 
ants' attorney  was  denied  admission,  they  were  indicted  for  murder 
on  July  7th,  and  the  following  day  furnished  the  evidence  and  inqui- 
sition taken  by  the  coroner,  which  was  not  filed,  a  motion  for  a  con- 
tinuance on  July  9th,  on  which  day  the  case,  was  set  for  trial,  was 
addressed  to  the  discretion  of  the  trial  Court,  and  the  circumstances 
did  not  show  that  such  discretion  was  erroneously  exercised  by  deny- 
ing the  motion. 

2.  On  a  trial  for  murder,  one  jointly  indicted  with  defendants,  but  not 
on  trial,  was  a  competent  witness. 

3.  On  a  criminal  trial,  the  modification  of  an  instruction  that,  where 
the  State  relied  upon  circumstances  to  establish  defendant's  guilt,  it 
must  prove  each  individual  circumstance  so  relied  on  to  the  satis- 
faction of  the  jury  to  a  moral  certainty  or  beyond  a  reasonable 
doubt,  or  that  the  jury  must  disregard  any  such  circumstance  from 
further  consideration,  by  adding  that  the  force  of  all  circumstances 
was  with  the  jury,  was  not  erroneous;  the  modification  not  being 
confusing  or  misleading,  but  emphasizing  the  proposition  that  the 
force  and  effect  of  the  testimony  was  to  be  determined  by  the  jury. 
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4.  A  coroner's  inquest  is  within  the  spirit  of  Const.,  art.  I,  sec.  16, 
requiring  all  Courts  to  be  public 

5.  A  coroner's  inquest  is  merely  a  preliminary  investigation  and  not  a 
trial  involving  the  merits,  and  a  suspected  person  has  no  right  to 
appear  by  counsel  and  cross-examine  the  witnesses,  as  the  only  object 
of  such  a  course  would  be  to  prevent  a  full  investigation,  in  so  far 
as  it  might  tend  to  incriminate  him,  thus  defeating  the  purpose  of 
the  inquest. 

Before  C.  J.  Ramage,  special  Judge,  Chester,  July,  1913 
Affirmed. 

Meeks  Griffin,  Thomas  Griffin,  John  Crosby,  and  Nelson 
Brice,  being  convicted  of  murder,  appeal.  The  following 
statement  of  facts  appears  in  the  record : 

"On  April  24th,  1913,  Mr.  John  Q.  Lewis,  an  elderly 
Confederate  soldier,  was  shot  and  killed  in  his  home  in  the 
nighttime,  about  ten  miles  in  the  country  from  Chester, 
S.  C.  There  was  no  eyewitness  to  the  tragedy,  so  far  as 
known;  great  indignation  was  manifested  by  the  citizens 
of  the  county ;  detectives  were  put  to  work  on  the  case ;  and 
the  officers  did  all  in  their  power  to  bring  the  assassin  or 
assassins  to  justice.  Shortly  after  the  homicide,  a  man  and 
his  wife,  other  than  these  appellants,  were  arrested,  charged 
with  the  crime;  the  sheriff  took  them  to  the  State  peniten- 
tiary for  safe-keeping  because  of  threats  of  lynching;  the 
coroner  immediately  impaneled  a  jury;  and  after  a  brief 
session  they  adjourned,  and  never  met  any  more  until  26th 
June  ult,  when  they  met  and  found  the  following  verdict, 
after  a  secret  session,  to  which  appellants'  attorney  was 
denied  admission :  'That  the  said  John  Q.  Lewis,  deceased, 
came  to  his  death  from  gunshot  wounds  in  the  hands  of 
Meeks  Griffin,  Thos.  Griffin,  John  Crosby,  and  Nelson 
Brice,  and  John'  Stevenson,  accessory  before  the  fact.' 
That  the  defendants-appellants  had  been  arrested  and 
confined  in  the  Chester  county  jail  since  June  13th  ult., 

Footxote.— See  State  v.  Bowman,  43  S.  C.  108,  20  S.  E.  1010,  holding 
that  preliminary  investigation  is  not  essential  to  validity  of  indict- 
ment.— Repoeter. 
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on  a  warrant  issued  by  the  coroner,  alleging  that  each  of 
them  were  material  and  important  witnesses  concerning  the 
death  of  John  Q.  Lewis,  deceased. 

"On  the  7th  day  of  July,  thereafter,  a  true  bill  was 
returned  by  the  grand  jury  of  Chester  county,  charging  the 
said  Meeks  Griffin,  Thomas  Griffin,  John  Crosby,  Nelson 
Brice,  and  John  Stevenson,  alias  Monk  Stevenson,  jointly 
with  the  murder  of  the  said  John  Q.  Lewis,  deceased,  as 
per  certified  copy  of  the  indictment  filed  with  the  case,  and 
on  that  same  day  all  five  of  the  said  defendants  were  duly 
arraigned  on  said  indictment,  each  of  said  defendants 
entered  their  plea  thereon  of  not  guilty,  and  not  ready  for 
trial  (John  Stevenson,  alias  Monk  Stevenson,  was  not  put 
on  trial).  The  Court,  however,  set  Wednesday,  the  9th 
day  of  July,  as  the  day  for  trial.  The  evidence  and  inquisi- 
tion as  taken  by  the  coroner  was  not  filed,  but  on  Tuesday, 
July  the  8th  ult.,  was  handed  to  defendants'  attorney  in 
Court,  by  the  solicitor,  and  on  that  day  defendants'  attorney 
made  a  motion  for  continuance  of  the  case  for  these  four 
defendants-appellants,  on  the  following  affidavit:  [Then 
follows  affidavit  of  appellants'  attorney.]  Same  was 
refused  by  the  Court  on  the  following  order : 

"  'In  the  above  matter  I  refuse  a  continuance.  It  does 
not  occur  to  me  that  a  continuance  ought  to  be  granted  in 
the  within  case.  The  matter  has  been  presented  very  ably 
and  earnestly  by  Mr.  Newbold. 

"  'C.  J.  Ramage,  Special  Judge,  Presiding. 

"  'July  8,  1913.' 

"On  Wednesday,  July  9th,  case  was  called,  and  the  four 
defendants-appellants  herein  were  placed  on  trial  before  a 
jury.  The  case  of  the  other  defendant,  Stevenson,  was 
held  up  for  the  present  by  the  solicitor.  No  other  dis- 
position being  made  of  his  case,  Monk  Stevenson  was  sworn 
by  the  State  as  a  witness,  and  testified  against  these  defend- 
ants-appellants, over  objection,  that  he  was  an  incompetent 
witness  because  he  was  a  codefendant  with  them. 
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"The  Court  amended  defendants'  second  request  to 
charge  by  adding  the  words,  to  the  end  thereof,  'and  the 
force  of  all  circumstances  are  with  the  jury/ 

"The  jury  returned  the  following  verdict:  'Guilty  as  to 
Meeks  Griffin,  Thomas  Griffin,  John  Crosby,  and  Nelson 
Brice.' 

"A  motion  for  a  new  trial  was  duly  made  by  defendants, 
on  the  grounds  'that  an  incompetent  witness,  to  wit,  John 
Stevenson,  alias  Monk  Stevenson,  a  codefendant,  had  been 
permitted  to  testify  against  them,  over  objection,  and  that 
there  was  no  evidence  to  sustain  the  verdict.'  Motion  over- 
ruled. 

"The  Court  then  sentenced  these  defendants-appellants 
to  death  by  electrocution  on  September  the  26,  1913." 

The  following  are  the  exceptions  of  the  appellants: 

(1)  That  the  Court  erred,  it  is  respectfully  submitted,  in  over- 
ruling defendants'  motion  for  a  continuance  of  the  case,  (a) 
Because  the  coroner  had  not  filed  the  evidence  taken  at  a*  secret 
session  of  his  jury,  to  which  appellants'  attorney  had  been  denied 
admission,  before  the  true  bill  was  found  by  the  grand  jury,  and 
the  defendants  had  no  time  to  prepare  their  defense,  after  being 
apprised  of  the  nature  of  the  crime  of  which  they  were  charged, 
and  were  thus  denied  a  fair  and  impartial  trial  as  contemplated  by 
law.  (b)  Because  the  showing  made  justified  the  conclusion  that 
a  fair  and  impartial  trial  could  not  be  given  the  accused  at  that 
time  on  account  of  the  inflamed  state  of  the  public  mind  and  the 
sentiment  against  any  one  accused  of  the  crime. 

(2)  That  the  Court  erred,  it  is  respectfully  submitted,  in  permit- 
ting John  Stevenson,  alias  Monk  Stevenson,  to  be  sworn  as  a  wit- 
ness, and  to  testify  against  the  defendants  on  the  trial  of  the  case, 
over  objections,  because  he  was  a  codefendant  with  the  accused, 
and  as  such  was  an  incompetent  witness  against  them,  and  his  tes- 
timony was  irrelevant  and  incompetent. 

(3)  That  the  Court  erred,  it  is  respectfully  submitted,  in  not 
charging  defendants'  second  request  to  charge,  and  in  amending 
same  by  adding,  "The  force  of  all  circumstances  are  with  the  jury." 
(a)  Because  said  request  was  a  sound  proposition  of  law  applicable 
to  the  case:  and  (b)  because  the  amendment  was  confusing  to  the 
jury,  and  left  the  impression  that  they  could  consider  any  circum- 
stances that  the  State  injected  into  the  case,  without  regard  to 
whether  it  was  proven  beyond  a  reasonable  doubt,  or  not,  and  thus 
destroyed  the  effect  of  the  request  on  the  jury. 
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(4)  That  the  Court  erred,  it  is  respectfully  submitted,  in  over- 
ruling defendants'  motion  for  a  new  trial  on  the  grounds  that  an 
incompetent  witness,  to  wit,  John  Stevenson,  alias  Monk  Stevenson, 
a  codefendant,  was  sworn  and  testified,  over  objection,  against  the 
defendants,  and  that  there  was  no  evidence  to  sustain  the  verdict, 
because  Stevenson,  a  codefendant,  had  testified  in  the  case,  over 
objection,  he  was  an  incompetent  witness  and  his  testimony  incom- 
petent and  irrelevant,  and  there  was  no  competent  evidence  to 
sustain  the  verdict. 

(5)  That  the  defendants-appellants  will  move  the  honorable 
Supreme  Court  to  dismiss  the  case  or  order  a  new  trial,  because 
there  was  no  evidence  given  against  them,  or  either  of  them,  to 
justify  a  conviction  on  said  charge. 

Mr.  W.  H.  Ncwbold,  for  appellants,  submits : 

In  cases  involving  Ufe  and  liberty  errors  of  the  trial  Court  not 
properly  raised  by  exceptions  may  be  considered  in  favorem  vitae: 
40  S.  C.  345;  6  S.  C.  462;  12  S.  C.  96.  Incompetent  testimony  as  to 
alleged  confession  was  erroneously  admitted:  36  S.  C.  532.  Failure 
to  file  coroner's  inquisition  and  evidence:  Cons.  1895,  sec.  30,  art. 
5;  Civil  Code  1283,  1287,  1288,  1308;  Crim.  Code,  sec.  66.  What  is 
filing:  14  S.  C.  43;  64  S.  C.  338.  Failure  to  file  delayed  defendants' 
access  to  testimony,  and  preparation  to  meet  same.  Defendants 
should  be  allowed  time  to  meet  accusation:  79  S.  C.  548;  12  Cyc. 
503;  1  Brev.  8;  1  Bay  1;  109  111.  635;  4  Enc.  PL  &  Pr.  833;  6  Enc. 
992.  Lack  of  time  for  preparation  good  ground  for  continuance: 
14  Cent.  Difg.,  sec.  1305;  7  Iowa  347;  76  Ga.  288.  Such  time  should 
be  allowed  after  indictment  found  (68  Mo.  444),  for  no  charge  is 
pending  before  bill  found:  2  S.  C.  356;  12  S.  C.  95.  Abuse  of  dis- 
cretion in  refusing  continuance:  77  S.  C.  240;  48  S.  C.  1;  33  S.  C. 
109.  Public  excitement  ground  for  continuance:  Thacher  Cr.  Cases 
(Mass.)  516;  32  Ga.  581;  79  Am.  Dec.  307.  New  trial  should  be 
granted  where  lack  of  time  for  preparation  affected  defense:  10 
Rich.  257,  or  when  proof  insufficient  to  sustain  verdict:  11  S.  C. 
275:  1  Mills  29;  4  Rich.  260;  1  S.  C.  L.  Coroner's  proceedings 
should  be  public:  Const.  1895,  art.  5,  sec.  12.  Right  to  preliminary 
examination  when  accused  of  crime:  Crim.  Code  33;  Const.  1895, 
art.  1,  sec.  18.  Due  process:  Const.  1895,  art.  1,  sec.  5.  Competency 
of  codefendant  as  witness:  85  S.  C.  150.  Degree  of  proof:  1  Starkie 
Ev.  571:  4  Elliott  Ev..  sec.  2713:  3  Chamberlayne  Ev.,  sec.  1764;  66 
S.  C.  397:  49  S.  C.  285;  35  Am.  Dec.  561;  52  Am.  Dec.  711;  33  Tex. 
Cr.  App.  264;  26  S.  W.  209.  Modification  of  proper  request  error: 
83  X.  J.  643. 

Mr.  Solicitor  Henry,  for  the  State,  respondent. 
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May  28,  1914. 

The  opinion  of  the  Court,  after  reciting  the  foregoing 
statement  of  facts,  was  delivered  by  Mr.  Chief  Justice 
Gary. 

The  first  question  raised  by  the  exceptions  is  whether  his 
Honor,   the   presiding   Judge,   erred   in   overruling 

1  the   motion    for  a   continuance.     The  motion   was 
addressed  to  his  discretion,  and  it  has  not  been  made 

to  appear  that  it  was  erroneously  exercised. 

It  is  only  necessary  to  refer  to  the  case  of  State  v. 

2  Kennedy,  85  S.  C  146,  67  S.  E.  152,  to  show  that 
the  second  and  fourth  exceptions  cannot  be  sustained. 

3  The  defendants'  attorney  presented  the  following 
request : 

"That  where  the  State  relies  upon  circumstances  to  estab- 
lish the  guilt  of  the  defendant,  it  must  prove  each  individual 
circumstance,  so  relied  on,  to  the  satisfaction  of  the  jury, 
to  a  moral  certainty,  or  beyond  a  reasonable  doubt,  or  the 
jury  must  disregard  any  such  circumstance  from  further 
consideration  in  the  case." 

The  Circuit  Judge  amended  the  request  by  adding  the 
words  "the  force  of  all  circumstances  are  with  the  jury," 
and  then  charged  it.  We  are  unable  to  discover  any  reason- 
able ground  for  supposing  that  the  additional  words  might 
have  confused  or  misled  the  jury.  They  were  merely  used 
for  the  purpose  of  emphasizing  the  proposition  (about 
which  there  can  be  no  doubt)  that  the  force  and  effect  of 
the  testimony  was  to  be  determined  by  the  jury. 

It  is  only  necessary  to  refer  to  the  testimony  to  show  that 
the  fifth  exception  cannot  be  sustained. 

Upon  the  hearing  of  the  appeal,  this  Court  was  requested 
to  rule  on  the  question  whether  a  coroner  is  author- 

4  ized  by  law  to  refuse  the  public  the  right  or  privilege 
of  attending  an  inquest  and  to  hold  it  in  secret,  if  he 

should  be  so  advised. 
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Section  15,  article  I,  of  the  Constitution,  provides  that 
"all  Courts  shall  be  public ;"  and  a  coroner's  inquest  comes 
within  the  spirit  of  that  provision. 

The  Court  was  also  requested  to  rule  upon  the  question 
whether  a  person,  in  anticipation  of  the  action  of  the  coro- 
ner's jury,  has  the  right  to  appear  by  counsel  and  to 
5  cross-examine  the  witnesses  in  behalf  of  his  client. 
The  proceedings  are  intended  to  be  merely  a  prelimi- 
nary investigation  and  not  a  trial  involving  the  merits. 

The  only  object  which  a  suspected  person  could  have  in 
appearing  by  counsel  would  be  to  prevent  a  full  investiga- 
tion in  so  far  as  it  might  tend  to  incriminate  him,  and  thus 
defeat  the  purpose  of  the  inquest. 

It  is  the  judgment  of  this  Court  that  the  judgment  of  the 
Circuit  Court  be  affirmed,  and  that  the  case  be  remanded  to 
that  Court,  for  the  purpose  of  having  another  day  assigned, 
Jor  carrying  into  execution  the  sentence  of  the  Court. 

Messrs.  Associate  Justices  Watts  and  Fraser  concur 
in  the  opinion  of  the  Court. 

Mr.  Associate  Justice  Hydrick  dissents. 

Mr.  Associate  Justice  Gage  did  not  sit  in  this  case. 
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SEACOAST  TIMBER  CO.  ET  AL.  v.  THOMAS. 

(82  S.  E.  274.) 

Recovery  of  Real  Property.     Evidence.     Issue  for  Jury. 

1.  Evidence  showing  a  chain  of  title  in  plaintiffs,  coupled  with  testi- 
mony showing  that  their  predecessors  in  title  paid  taxes  on  the 
land  and  had  possession  for  more  than  40  years  and  until  within 
10  years  before  the  commencement  of  the  action,  makes  out  a  prima 
facie  case  of  ownership  by  plaintiffs,  raising  a  presumption  that  their 
predecessors  in  title  took  under  a  grant  from  the  State. 
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2.  In  an  action  to  recover  land,  where  neither  party  deraigned  title 
from  the  State,  but  both  introduced  evidence  tending  to  raise  the 
presumption  of  a  grant,  the  question  of  title  is  for  the  jury. 

Before  Wilson,  J.,  Monde's  Corner,  March,  1913.  Af- 
firmed. 

This  was  an  action  brought  originally  by  Theodore  G. 
Barker  et  al.  against  Harvey  C.  Thomas  et  al.,  for  the 
recovery  of  possession  of  a  tract  of  land  in  Berkeley  county, 
which  suit  was  commenced  in  July,  1906.  The  case  was 
tried  before  Judge  Memminger  and  a  jury.  The  jury 
found  for  the  defendant  and  Judge  Memminger  of  his 
own  motion  set  aside  the  verdict  on  the  ground  that  it  was 
inconsistent  with  the  testimony.  See  Barker  v.  Thomas, 
85  S.  C.  82,  67  S.  E.  1. 

Since  then  the  Seacoast  Timber  Co.  and  Joseph  F.  Hey- 
ward  were  substituted  as  plaintiffs,  and  the  case  dismissed 
as  to  Mrs.  Haynes.  The  case  was  then  tried  before  his 
Honor,  Judge  John  S.  Wilson,  and  a  jury,  in  March,  1913. 
At  the  close  of  plaintiff's  testimony  the  defendant  made 
a  motion  for  a  nonsuit  and  direction  of  verdict  on  the 
grounds  that  plaintiffs  had  failed  to  connect  with  a  grant 
or  to  show  any  title  in  themselves.  This  motion  was 
refused  and  the  case  went  to  the  jury,  who  rendered  a  ver- 
dict in  favor  of  the  plaintiffs.  The  defendant  thereupon 
made  a  motion  for  a  new  trial  on  the  same  grounds  prac- 
tically as  the  motion  for  a  nonsuit,  and  on  the  additional 
ground  that  the  testimony  showed  title  in  defendant,  and 
that  the  jury  should  have  found  for  the  defendant.  This 
motion  was  refused  by  his  Honor  in  a  short  order,  and 
from  the  order  refusing  a  nonsuit  and  the  order  refusing 
a  new  trial,  the  defendant,  Harvey  C.  Thomas,  appeals  to 
this  Court. 

Mr.  IV.  A.  Holman,  for  appellant,  cites:  37  S.  C.  102. 

Messrs.  Ficken  &  Erckmann/ior  respondent,  cite:  Pay- 
ment of  taxes  evidence  to  go  to  jury:  82  S.  C.  358;  45 
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S.  C.  312.  Evidence  as  to  possession  of  plaintiff's  prede- 
cessors in  title  for  jury:  3  Starkie  Ev.  1229,  1226;  3  Term 
Rep.  158.  Kind  of  possession  necessary  to  hold  unculti- 
vated pine  lands:  82  S.  C.  358.  The  evidence  being  suf- 
ficient to  presume  a  grant,  and  title  in  plaintiff's  prede- 
cessors, possession  will  be  presumed  within  time  required 
by  law:  Code  Civil  Proa,  sec.  126. 

July  3,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  was  an  action  to  recover  a  tract  of  timber  land. 
The  defendant  denied  plaintiffs'  title,  asserted  title  in  him- 
self, and  pleaded  the  statute  of  limitation. 

The  plaintiffs  proved  a  complete  chain  of  title  in  them- 
selves, which  had  its  origin  in  the  will  of  Thomas  Brough- 
ton,  dated  in  1808.  Their  testimony  tended  to  show  that 
their  predecessors  in  title  had  paid  taxes  on  the  land, 

1  and  had  possession  more  than  40  years  before  the 
trial,  and  that  their  possession  continued  to  within 

10  years  before  the  commencement  of  the  action,  which t 
was  in  1906.  They  proved  such  acts  of  ownership  as  are 
usually  exercised  over  woodland.  The  testimony  was 
indefinite  and  somewhat  conflicting  as  to  the  dates  and  dura- 
tion of  these  acts,  but  it  was  sufficient  to  make  out  a  prima 
facie  case  and  raise  the  presumption  of  a  grant  from  the 
State.  Bardin  v.  Ins.  Co.,  82  S.  C.  358,  64  S.  E.  165; 
Smyly  v.  Colleton  Co.,  95  S.  C.  347,  78  S.  E.  1026. 

The  testimony  did  not  show  title  in  defendant,  as  a  matter 
of  law.     He  seems  to  have  overlooked  the  fact  that  his  pos- 
session did  not  commence  until  1903,  the  date  of  the  con- 
veyance to  him,  and  that,  even  if  it  showed  such 

2  possession  in  him  and  his  grantors  as  would  war- 
rant the  presumption  of  a  grant  from  the  State,  still 

the  issue  should  have  been  submitted  to  the  jury,  whose 
province  it  was  to  determine  the  character  and  duration  of 

8—98. 
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the  possession  which  was  relied  upon  by  both  parties. 
Smyly  v.  Colleton  Co.,  supra. 

There  was,  therefore,  no  error  in  submitting  the  case  to 
the  jury  or  in  refusing  to  set  aside  the  verdict. 

Affirmed. 

Mr.  Justice  Gage  dd  not  sit  in  this  case. 


8864 

STATE  v.  KNOX. 

(82  S.  E.  278.) 

Criminal  Law.     Criminal  Procedure.    Witnesses.     Assault"  and  Bat* 
tery.     Charge. 

1.  Where  a  defendant  testifies  in  his  own  behalf,  his  character  for 
veracity  is  thereby  opened,  and  he  may  be  cross-examined  about  any 
of  his  past  transactions  affecting  his  credibility;  but  his  testimony 
in  his  own  behalf  does  not  open  his  general  moral  character. 

2.  In  a  prosecution  for  assault  and  battery  with  intent  to  kill,  where 
defendant  testified  in  his  own  behalf,  questions  on  cross-examination 
as  to  whether  he  had  been  in  similar  difficulties  before,  and  had  cut 
a  certain  named  person,  did  not  tend  to  impeach  his  credibility,  as 
distinguished  from  his  general  moral  character,,  and  hence  were 
inadmissible. 

8.  Such  testimony  was  inadmissible  also  because  it  tended  to  expose 
defendant  to  a  criminal  liability,  or  to  some  kind  of  punishment,  or 
to  a  criminal  charge. 

4.  Under  an  indictment  charging  assault  and  battery  with  intent  to 
kill,  a  jury  can  find  the  defendant  guilty  of  an  assault  and  battery. 

5.  Evidence,  in  a  prosecution  for  assault  and  battery  with  intent  to  kill, 
where  defendant  attempted  to  show  that  he  acted  in  self-defense, 
held  to  require  the  submission  of  simple  assault  and  battery. 

6.  It  is  not  error  to  refuse  to  submit  the  question  of  assault  and  bat- 
tery under  an  indictment  for  assault  and  battery  with  intent  to  kill, 
unless  there  is  testimony  to  show  that  defendant  is  only  guilty  of 
assault  and  battery. 

Before  Rice,  J.,  Anderson.     Reversed. 


Footnote. — As  to  right  to  question  defendant  concerning  other  crimes, 
on  cross-examination,  see  note  to  People  v.  Molineaux,  62  L.  R.  A.  845. 
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Ab  Knox  was  convicted  of  assault  and  battery  of  a  high 
and  aggravated  nature,  and  he  appeals. 

Mr.  A.  H.  D agnail,  for  appellant,  cites:  Cross-examina- 
tion improper:  79  S.  C.  197.  Charge  as  to  lower  offense: 
2  Enc.  Pleading  &  Practice  855,  856;  25  Ga.  396;  71  Am. 
Dec.  181;  14  Am.  Crim.  Rep,  364;  74  S.  C.  459. 

Mr.  Solicitor  Bonham,  for  the  State,  respondent. 

July  3,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  defendant  was  indicted  for  assault  and  battery  with 
intent  to  kill,  and  was  convicted  of  assault  and  battery  of 
a  high  and  aggravated  nature. 

The  first  question  that  will  be  considered  is  whether 
there  was  error,  on  the  part  of  his  Honor,  the  presiding 
Judge,  in  allowing  the  solicitor  to  cross-examine  the  defend- 
ant, over  his  objection,  as  to  other  quarrels,  not  connected 
in  any  way  with  the  offense  for  which  he  was  on  trial, 
when  he  had  not  introduced  testimony  as  to  his' reputation 
for  peace  and  good  order. 

The  record  shows  that  the  following  took  place  during 
the  cross-examination  of  the  defendant  by  the  solicitor: 

"Q.  Xow,  Knox,  this  isn't  the  first  time  you  have  been 
in  trouble  like  this,  is  it?  A.  Trouble  like  what?  Q. 
Why,  like  this,  this  fight?  As  a  matter  of  fact,  it  is  a  com- 
mon practice  of  yours  to  do  things  of  this  kind,  isn't  it? 
Vou  cut  Mr.  Trammel  over  there  at  Belton,  didn't  you? 
Objected  to  by  Mr.  Dagnall :  It  is  not  permissible  to  cross- 
examine  the  defendant  on  quarrels  with  persons  other  than 
the  prosecutor,  as  this  does  not  tend  to  affect  the  credibility 
of  the  defendant.  The  defendant  has  not  put  in  issue  his 
reputation  or  character  for  peace  and  good  order;  there- 
fore, the  State  cannot  attempt  to  show  that  he  has  a  turbu- 
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lent  or  violent  character.  The  only  issue  in  this  case  is  this : 
Is  the  defendant  guilty  of  an  assault  and  battery,  with 
intent  to  kill,  upon  one  Frank  Fant?  And  other  quarrels 
would  be  irrelevant  and  prejudicial  to  the  defendant,  as  we 
did  not  anticipate  that  we  would  have  to  answer  for  every 
difficulty  in  which  the  defendant  might  have  been  connected 
in  the  past.  Mr.  Bonham:  Your  Honor,  if  they  put  wit- 
nesses up  as  to  his  reputation,  I  could  bring  witnesses  here 
to  controvert  them.  But,  where  the  man  goes  on  the  stand 
himself,  he  certainly  lays  the  gate  open  to  all  of  his  previous 
actions,  to  discredit  his  statements  in  this  particular  case, 
ind  I  am  entitled  to  prove,  if  I  can,  by  his  own  admissions 
on  cross-examinations  that  he  has  a  turbulent  and  violent 
character.     Court :  Go  on,  I  will  let  you  examine  him." 

His  Honor,  the  presiding  Judge,  also  allowed  the  solicitor 
to  ask  the  defendant  the  following  questions  on  cross- 
examination  : 

"Didn't  you  go  up  to  the  home  of  Mr.  Coker  on  one  occa- 
sion and  raise  a  row?  *  *  *  Well,  you  went  up  there  and 
got  into  a  fight  with  him,  didn't  you  ?  Now,  didn't  you  on 
another  occasion,  at  your  home  on  Christmas  Eye,  didn't 
your  own  brother-in-law  shoot  at  you  for  hitting  your  sister 
in  the  head  with  a  pair  of  brass  knucks?" 

1,  3  There  is  a  marked  distinction  between  the  credi- 
bility and  the  character  of  a  witness. 

"There  is  a  wide  difference  between  character  and  con- 
duct for  a  time,  and  one  equally  wide  between  general 
character  and  proper  credit  on  a  special  trial  or  occasion." 
Chapman  v.  Cooley,  12  Rich.  654;  State  v.  Jones,  29  S.  C. 
201,  7  S.  E.  296;  State  v.  Wallace,  44  S.  C.  357,  22  S.  E. 
411 ;  State  v.  Rice,  49  S.  C.  418,  27  S.  E.  452,  61  Am.  St. 
Rep.  516;  State  v.  Summer,  55  S.  C.  32,  32  S.  E.  771,  74 
Am.  St.  Rep.  707;  State  v.  Stakes,  73  S.  C.  386,  53  S.  E. 
643. 

The  general  rule  for  attacking  the  credibility  or  character 
of  a  witness  is  fully  stated  in  the  case  of  Sweet  v.  Gilmore, 
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52  S.  C.  530,  30  S.  E.  395,  cited  with  approval  in  State  v. 
Gibson,  83  S.  C.  34,  64  S.  E.  607,  916. 

In  the  case  of  State  v.  Robertson,  26  S.  C.  121,  1  S.  E. 
445,  the  Court  held  that  the  generally  accepted  doctrine 
was  that  where  the  defendant  testifies  in  his  own  behalf  his 
character  for  truth  and  veracity  is  thereby  uncovered,  but 
not  his  general  moral  character.  In  that  case  the  following 
language  from  Whart.  Cr.  Evid.,  sees.  429,  433,  was  quoted 
with  approval: 

"A  party,  it  may  be  said  generally,  when  he  becomes  a 
witness,  is  subject  to  the  usual  duties,  liabilities,  and  limita- 
tions of  witnesses.  *  *  *  His  character  for  truth  and 
veracity  may  be  impeached  and  his  testimony  may  be  com- 
mented on  by  counsel  to  the  same  effect  as  the  testimony  of 
other  witnesses.,, 

A  witness  may  decline  to  answer  a  question  tending  to 
subject  him  to  a  criminal  prosecution.  State  v.  Mitchell, 
56  S.  C.  524,  35  S.  E.  210. 

"The  defendant,  when  sworn  in  his  own  behalf,  may  be 
asked  on  cross-examination  about  any  of  his  past  transac- 
tions tending  to  affect  his  credibility,  but  not  about  such  as 
affect  his  character  in  other  respects."  State  v.  Mills,  79 
S.  C.  187,  60  S.  E.  664. 

The  testimony  to  which  the  defendant  interposed  objec- 
tions did  not  tend  to  impeach  his  credibility,  and  as  he  had 
not  put  his  character  in  issue  for  peace  and  good  order,  the 
testimony  was  not  admissible. 

"In  regard  to  the  privilege  of  witnesses  in  not  being  com- 
pellable to  answer,  the  cases  are  distinguishable  into  several 
classes:  (1)  Where  the  answer  will  have  a  tendency  to 
expose  the  witness  to  a  penal  liability,  or  to  any  kind  of 
punishment,  or  to  a  criminal  charge.  Here  the  authorities 
are  exceedingly  clear,  that  the  party  is  not  bound  to  answer." 
Gr.  on  Evid.,  sec.  451. 

It  will  thus  be  seen  that  there  are  three  reasons  why  the 
testimony  was  erroneously  admitted :    ( 1 )    Because  it  did 
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not  tend  to  affect  the  credibility  of  the  witness;  (2)  such 
testimony  tended  to  subject  the  defendant  to  a  penal  liability 
or  to  some  kind  of  punishment,  or  to  a  criminal  charge; 
and  (3)  .because  the  defendant  had  not  put  in  issue  his  char- 
acter for  peace  and  good  order.  The  exceptions  raising 
this  question  are  sustained. 

The  next  assignment  of  error  is  as  follows: 
"Because  his  Honor  erred  in  failing  and  refusing  to 
charge  the  law  of  simple  assault  and  battery,  and  in  not 
allowing  the  jury  to  pass  upon  this  issue.  It  is  respectfully 
submitted  that  the  law  of  simple  assault  and  battery  was 
applicable,  as  there  was  evidence  introduced  upon  which 
the  jury  might  well  have  rendered  a  verdict  of  guilty  of 
assault  and  battery,  and  the  Judge,  instead  of  passing  upon 
this  question  of  fact,  prohibited  by  article  V,  sec.  26,  of  the 
Constitution  of  1895,  should  have  allowed  the  jury  to  decide 
the  degree  of  the  offense,  if  any,  of  which  the  defendant 
was  guilty." 

The  following  statement  appears  in  the  record  : 
"Just  before  his  argument  to  the  jury,  Mr.  Dagnall  asked 
the  Court  to  charge  the  jury  that  any  one  of  four  verdicts 
could  be  rendered  in  this  case;  it  depending  upon  the  view 
that  the  jury  might  take  of  the  testimony.  First,  the  jury 
might  find  a  verdict  of  guilty  of  assault  and  battery  with 
intent  to  kill,  or  guilty  of  assault  and  battery  of  a  high  and 
aggravated  nature,  or  guilty  of  assault  and  battery,  or  not 
guilty.  The  Court  was  especially  requested  to  submit  to 
the  jury  the  issue  of  simple  assault  and  battery.  The  Court 
declined  to  submit  the  issue  of  simple  assault  and  battery, 
and  charged  the  jury  as  follows:  *  *  *  Now,  Mr.  Fore- 
man and  gentlemen,  if  you  find  this  man  guilty  of  assault 
and  battery  with  intent  to  kill,  say  guilty,  and  sign  your 
name  as  foreman.  If  you  find  him  guilty  of  assault  and 
battery  of  a  high  and  aggravated  nature,  say  guilty  of 
assault  and  battery  of  a  high  and  aggravated  nature,  and 


Digits 


zed  by  GoOgle 


State  v.  Knox.  119 


Rep.]  April  Term,  I9H. 


sign  your  name  as  foreman.     If  you  find  that  he  is  not 
guilty,  say  not  guilty,  and  sign  your  name  as  foreman.,, 

The  substance  of  the  testimony  is  thus  stated  in 

4,  5  the  record : 

"The  evidence  introduced  by  the  State  tended  to 
show  the  following:  That  the  defendant  and  prosecutor  first 
had  some  words  upon  the  trolley  between  Anderson  and  Bel- 
ton,  and  that  the  defendant  used  opprobrious  language 
towards  the  prosecutor ;  that  when  the  car  arrived  at  Belton 
there  were  other  words,  and  defendant  was  arrested  by  the 
police,  but  was  released  upon  a  bond  of  $10 ;  that  the  defend- 
ant and  the  prosecutor  met  again  at  a  livery  stable;  that, 
when  the  prosecutor  discovered  the  presence  of  the  defend- 
ant, he  undertook  to  leave  the  building  by  the  rear,  and,  upon 
finding  that  he  could  not,  he  started  out  of  the  front;  that 
he  was  accosted  by  the  defendant,  who  again  used  oppro- 
brious language  towards  the  prosecutor,  who  struck  the 
defendant ;  that  they  grappled  immediately  with  each  other 
and  fell  to  the  ground,  the  prosecutor  on  top;  that  during 
tjie  struggle  the  prosecutor  was  cut  by  the  defendant;  that 
the  defendant  did  not  have  time  to  get  the  knife  from  his 
pocket,  after  he  was  struck  by  the  prosecutor;  that  the 
defendant  had  been  drinking.  The  evidence  introduced  by 
defendant  tended  to  show  that  the  defendant  acted  in  self- 
defense  throughout  the  difficulty,  and  that  the  prosecutor 
was  the  aggressor.  No  evidence  was  introduced  by  defend- 
ant as  to  his  reputation  for  peace  and  good  order." 

The  rule  is  well  settled  that  an  indictment  for  a  higher 
offense  will  sustain  a  conviction  for  a  lower  offense  included 
in  the  higher,  and  that  a  jury  can  find  a  defendant  guilty 
of  an  assault  and  battery  under  an  indictment  charging 
assault  and  battery  with  intent  to  kill.  2  Enc.  PI.  &  Pr. 
856,  857.  There  was  testimony  from  which  the  jury  might 
have  drawn  a  reasonable  inference,  that  the  defendant  was 
only  guilty  of  assault  and  battery. 
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It  is  not  error,  however,  for  a  presiding  Judge  to  refuse 

to  submit  the  question  of  assault  and  battery  to  the  jury, 

under  an  indictment  for  assault  and  battery  with 

6     intent  to  kill,  unless  there  is  testimony  tending  to 

show  that  the  defendant  is  only  guilty  of  assault  and 

battery.     State  v.  DuRant,  87  S.  C.  532,  70  S.  E.  306. 

The  exception  raising  this  question  is  also  sustained. 

Judgment  reversed,  and  the  case  remanded  for  a  new 
trial. 

Messrs.  Justices  Hydrick,  Watts,  and  Fraser  concur 
in  the  opinion  rendered  by  the  Chief  Justice. 

Mr.  Justice  Gage,  dissenting  in  part.  I  concur  on  the 
first  issue,  though  I  had  thought  the  law  to  be  otherwise 
than  as  stated  by  the  Chief  Justice.  On  the  second  issue  I 
concur  in  the  rule  stated  by  the  Chief  Justice;  but,  applied 
to  the  testimony,  the  rule,  in  my  judgment,  sustains  the 
Court  below. 

The  verdict  excluded  the  plea  of  self-defense,  and  made 
the  defendant  a  wrongdoer.  What  was  the  measure  of 
his  guilt?  The  weapon  used  was  a  knife;  and  it  was  stated 
at  the  bar  that  the  cutting  was  "rather  serious."  In  my 
judgment  there  was  no  testimony  from  which  the  jury 
might  have  drawn  a  reasonable  inference  that  the  defendant 
was  guilty  only  of  simple  assault  and  battery.  On  that 
issue  of  fact,  I  dissent 
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CRAWFORD  v.  RICE  &  HUTCHINS  BALTIMORE  CO. 

(82  S.  E.  278.) 

Master  and  Sebvant.     Contract  of  Employment.     Appeal  and  Error. 
Evidence.     New  Trial.    Argument  op  Counsel. 

1.  In  a  suit  to  recover  a  balance  due  on  an  employment  contract,  on 
which  the  only  issue  was  whether  under  the  contract  plaintiff's  com- 
pensation was  to  be  based  solely  on  commissions  on  his  sales  or 
whether  defendant  undertook  that  it  should  at  least  be  a  certain 
amount,  evidence  as  to  the  salary  plaintiff  received  after  he  quit 
defendant's  service  was  properly  excluded  for  remoteness. 

2.  The  admission  or  exclusion  of  evidence  on  the  ground  of  relevancy 
or  irrelevancy  is  a  matter  within  the  sound  discretion  of  the  trial 

»  Court,  whose  judgment  will  not  be  reviewed  unless  unreasonably 
exercised  or  abused. 

3.  Alleged  errors  not  presented  to  the  trial  Court  in  the  motion  for 
new  trial  will  not  be  considered  on  appeal. 

4.  Where,  in  a  suit  to  recover  a  balance  due  under  an  employment  con- 
tract, the  complaint  alleged  that  plaintiff  served  defendant  from 
March  1st  until  August  1st,  and  the  answer  alleged  that  the  rela- 
tions between  the  parties  terminated  on  or  about  August  1st,  defend- 
ant was  not  prejudiced  by  argument  of  plaintiff's  counsel  that  the 
complaint  alleged  that  defendant  discontinued  plaintiff's  services  in 
the  latter  part  of  July,  1912. 

5.  Argument  of  counsel  on  testimony  that  had  been  stricken  was  not 
error,  where  the  argument  was  immediately  terminated  as  soon  as 
counsel's  attention  was  called  to  the  fact  that  the  testimony  had  been 
stricken. 

6.  Misconduct  of  counsel  in  argument  to  the  jury  is  not  available  for 
error,  unless  the  Court  is  asked  to  rule  thereon  and  to  instruct  the 
jury  to  disregard  the  same. 

Before  Rice,  J.,  Laurens,  April,  1913.     Affirmed. 

Action  by  J.  W.  Crawford  against  the  Rice  &  Hutchins 
Baltimore  Company  to  recover  compensation  due  under 
contract  for  services  as  salesman.  From  judgment  for 
plaintiff,  defendants  appeal.  The  facts  are  stated  in  the 
opinion. 

Messrs.  Richey  &  Rickey,  for  appellant,  cite:  Testimony 
as  to  value  of  services  relevant  on  issue  of  credibility  of 
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witnesses:  16  S.  C.  231 ;  66  S.  C.  135 ;  87  S.  C.  84.  Argu- 
ment of  counsel  based  on  excluded  testimony  objectionable: 
75  S.  C.  342;  97  S.  C.  236. 

Messrs.  Simpson,  Cooper  &  Babb,  for  respondent. 

July  4,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  sued  to  recover  the  balance  due  him  by  defend- 
ant on  a  contract  for  services  rendered  as  traveling  sales- 
man. Both  parties  alleged  and  relied  upon  a  special  con- 
tract. The  only  difference  between  them  was  as  to  the 
compensation  agreed  upon.  Plaintiff  testified  that  he  was 
to  get  5  per  cent,  on  all  sales,  but,  if  his  commission 
amounted  to  less  than  $200  per  month,  he  was  nevertheless 
to  get  $200  per  month.  Defendant's  testimony  was  that 
plaintiff  was  to  get  only  5  per  cent,  on  sales  made. 

The  first  exception  complains  of  error  in  excluding  evi- 

*  dence  as  to  what  salary  plaintiff  got  after  he  quit  the  service 

of  defendant.     The  ruling  was  correct.     1  Elliott  on  Ev.f 

sec.  15S.     If  the  evidence  had  any  relevancy,  it  was 

1,  2  too  remote  to  afford  the  basis  of  a  logical  inference 
as  to  whose  contention  was  correct.  Circumstances 
may  have  compelled  the  plaintiff  to  accept  employment  at 
less  compensation.  On  the  contrary,  he  may  have  gotten 
more.  In  either  event,  the  fact  would  have  been  so  remote 
as  to  have  afforded  only  the  basis  of  conjecture,  and  could 
have  been  of  no  material  probative  value  in  determining 
whose  version  of  the  contract  was  correct.  The  cases  cited 
by  appellant  are  not  directly  in  point.  In  Latimer  v.  Cotton 
Mills,  66  S.  C.  135,  44  S.  E.  559,  the  plaintiff  sued  to 
recover  his  salary  for  the  whole  year,  although  he  had 
served  only  one  month.  It  was  held  that  the  defendant  was 
entitled  to  credit  for  what  he  had  earned  or  might,  by 
reasonable   diligence   and   effort,   have  earned   during   the 
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year  after  he  was  discharged  by  the  defendant.  Therefore 
the  defendant  was  allowed  to  prove  what  he  had  received  in 
other  employment.  But  in  this  case  the  plaintiff  sued  only 
for  the  time  that  he  actually  served.  In  the  other  cases 
cited  (Tarrant  v.  Gittelson,  16  S.  C.  231,  and  Edward  v. 
Bank,  87  S.  C.  84,  68  S.  E.  961)  it  was  held  that  in  actions 
on  contract  for  services,  where  there  is  an  issue  as  to  the 
price  or  compensation  agreed  on,  evidence  as  to  the  value  of 
the  services  rendered  is  relevant,  not  as  the  ground  of 
recovery,  but  merely  as  tending  to  establish  the  probability 
or  improbability  of  the  contentions  of  the  parties.  But 
in  neither  of  those  cases  was  evidence  of  contracts  for 
similar  services  between  the  plaintiff  and  other  persons 
admitted,  though  it  may  be  conceded  that,  under  some  cir- 
cumstances, such  evidence  might  be  slightly  relevant.  But, 
as  a  general  rule,  it  is  inadmissible.  1  Elliott  on  Ev.,  sec.  183. 
In  all  cases,  the  admission  or  exclusion  of  testimony  on  the 
ground  of  relevancy  or  irrelevancy  must  necessarily  be  left 
to  the  sound  discretion  and  judgment  of  the  trial  Judge, 
which. is  subject  to  review  only  when  it  is  unreasonably 
exercised  or  abused.  Oliver  v.  R.  Co.,  65  S.  C.  26,  43  S.  E. 
307;  1  Elliott  on  Ev.,  sees.  147,  148.  The  second  exception 
is  based  upon  a  misconception  of  the  testimony.  The 
plaintiff  testified  that  he  did  not  begin  to  work  under  the 
contract  until  the  1st  of  April,  because  he  could  not  get  his 
samples,  through  no  fault  of  his,  but  that  his  salary  began 
the  1st  of  March.  There  was,  therefore,  no  error  in  sus- 
taining the  verdict  which  included  his  salary  for  the  month 
of  March.  Moreover,  the  answer  admitted  that  plaintiff 
entered  upon  his  duties  on  the  1st  of  March. 

The  third  exception  assigns  error  in  refusing  to  set  aside 
the  verdict,  because  the  plaintiff  testified  that,  under  the  con- 
tract, he  was  to  canvass  certain  towns  in  South  Carolina 
and  some  in  North  Carolina,  and  it  appeared  that 
3    he  had  not  canvassed  those  in  North  Carolina,  hav- 
ing therein  breached  the  contract.     It  is  sufficient 
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to  say  that  the  record  fails  to  show  that  the  motion  for  a 
new  trial  was  based  upon  this  ground.  Moreover,  no  such 
defense  was  set  up  in  the  answer,  nor  does  it  appear  that 
either  the  Court  or  the  jury  was  asked  to  consider  it. 
Therefore  it  cannot  be  considered  by  this  Court. 

The  fourth  exception  assigns  error  in  refusing  the  motion 

for  a  new  trial,  because,  in  the  course  of  his  argument  to 

the   jury,    plaintiff's    attorney   stated    that   the   complaint 

alleged  that  defendant  discontinued  plaintiff's  serv- 

4  ices  in  the  latter  part  of  July,  1912,  and  that  defend- 
ant had  an  opportunity  to  deny  the  fact,  when  its 

testimony  was  taken  de  bene  esse,  and  had  not  done  so. 
Defendant's  attorney  interrupted  and  requested  the  Court 
to  instruct  the  jury  that  the  complaint  contained  no  such 
allegation.  The  Court  replied  that  the  jury  wrould  have 
the  complaint,  and  could  read  it  for  themselves,  and  see 
what  it  contained.  In  the  first  place,  it  does  not  appear 
that  the  motion  for  a  new  trial  was  based  upon  this  ground. 
But,  if  it  was,  it  was  properly  overruled.  While  the  com- 
plaint did  not  allege  that  the  plaintiff's  services  were  dis- 
continued, or  that  he  was  discharged,  in  the  latter  part  of 
July,  it  did  allege  that  he  served  the  defendant  from  the 
1st  of  March  until  the  1st  of  August.  The  answer  also 
alleged  that  the  relations  between  the  parties  terminated  on 
or  about  the  1st  of  August.  It  is  not  perceived,  therefore, 
how  the  defendant  was  prejudiced  by  the  statement,  or  that 
there  was  any  error  in  the  ruling. 

The  fifth  exception  complains  of  error  in  refusing  the 

motion  for  a  new  trial,  because  part  of  the  argument  of 

plaintiff's  attorney  to  the  jury  was  based  upon  testimony 

which  had  been  stricken  out.     It  does  not  appear  that 

5  this  was  a  ground  of  the  motion  for  a  new  trial.    But, 
if  it  was,  it  was  correctly  overruled,  because  the 

record  states  that,  as  soon  as  attention  was  called  to  the  fact 
that  the  testimony  had  been  stricken  out,  the  plaintiff's 
attorney  ceased  to  argue  along  that  line. 
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Besides,  the  Court  was  not  asked  to  make  any  ruling  or 
to  give  any  instruction  to  the  jury  with  regard  to  the 
6     matter.     Moreover,  it  does  not  appear  that  defend- 
ant was  or  could  have  been  prejudiced  by  this  cir- 
cumstance. 
Affirmed. 


8867 

STURDYVIN  v.  ATLANTA  &  C.  A.  L.  RY.  CO. 

(82  S.  E.  275.) 

Master  and  Servant.  Injury  to  Servant.  Negligence.  Contribu- 
tory Negligence.  Evidence.  Assumption  op  Risk.  Nonsuit. 
Issue  foh  Jury. 

1.  On  motion  for  nonsuit,  the  evidence  and  all  inferences  from  it  must 
be  taken  most  strongly  against  defendant,  and  where  there  is  some 
evidence  of  every  fact  essential  to  a  recovery,  the  motion  must  be 
denied. 

2.  The  negligence  of  a  railroad  company  in  failing  to  provide  handrails 
and  running  boards  at  the  sides  of  the  tender  of  switch  engines 
cannot  be  determined  conclusively  by  what  other  railroad  companies 
did  or  failed  to  do,  but  the  fact  that  two  railroad  systems  had  so 
placed  handrails  and  running  boards  has  some  bearing  on  the  issue. 

3.  Whether  a  railroad  company  was  negligent  in  failing  to  provide 
handrails  and  running  boards  at  the  sides  of  the  tender  of  switch 
engines  held,  under  the  evidence,  for  the  jury.  , 

4.  The  duty  of  an  employer  to  furnish  appliances  reasonably  safe  should 
not  be  determined  solely  with  reference  to  the  service  required,  but 
the  measure  of  the  duty  depends  also  on  how  the  service  is  cus- 
tomarily performed  with  the  knowledge  and  acquiescence  of  the 
employer,  and  his  duty  docs  not  end  with  the  adoption  of  a  proper 
system  and  promulgation  of  suitable  rules,  but  he  must  exercise 
reasonable  care  to  see  that  the  rules  are  enforced,  and  that  the 
instrumentalities  furnished  are  properly  used. 

5.  In  an  action  against  a  railroad  company  for  injuries  to  a  brakeman 
while  assisting  in  operating  a  switch  engine,  evidence  held  to  sup- 
port a  finding  of  negligent  failure  to  provide  a  safe  place  to  work, 
in  that  the  rails  were  about  18  inches  above  the  roadbed  when  they 
should  not  have  been  more  than  6  inches,1  and  that  such  negligence 
was  the  proximate  cause  of  the  accident. 

6.  It  is  not  contributory  negligence  as  a  matter  of  law  for  a  brakeman, 
assisting  in  operating  a  switch  engine,  to  get  on  or  off  a  moving 
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engine,  unless  the  situation  is  such  as  to  make  the  danger  of  doing 
it  apparent  to  a  man  of  ordinary  prudence. 

7.  Whether  a  brakeman,  injured  while  assisting  in  operating  a  switch 
engine,  was  guilty  of  contributory  negligence  in  attempting  to  mount 
the  engine  while  in  motion,  held,  under  the  evidence,  for  the  jury. 

8.  Under  the  Constitution,  the  defense  of  assumption  of  risk  is  not 
available  to  a  railroad  company  when  sued  by  a  brakeman  in  its 
employ  for  a  personal  injury. 

Before  Shipp,  J.,  Greenville,  March,  1913.     Affirmed. 

Action  by  John  M.  Sturdyvin  against  the  Atlanta  &  Char- 
lotte Air  Line  Railway  Company.  From  a  judgment  for 
complainant,  defendant  appeals. 

Messrs.  Cothran,  Dean  &  Cothran,  for  appellant,  cite: 
As  to  alleged  negligence  in  not  providing  a  handrail  and 
running  board  on  the  side  of  tender:  1  Labatt,  M.  &  S.,  sees. 
35,  13;  78  S.  C.  481;  30  Am.  Rep.  661;  126  Mass.  84;  86 
S.  C.  271;  82  S.  C.  224;  71  S.  C.  58;  65  S.  C.  194;  67  S.  C. 
136;  38  S.  C.  199;  66  S.  C.  302;  138  Fed.  6;  140  Fed.  568; 
60  S.  C.  153;  61  S.  C.  488;  72  S.  C.  421;  74  S.  C.  143,  234; 
76  S.  C.  286.  As  to  alleged  negligence  in  not  warning 
plaintiff  of  the  dangerous  condition  that  existed  in  the  track 
at  the  point  where  he  attempted  to  mount  the  footboard: 
55  S.  C.  488.  As  to  alleged  negligence  of  engineer  in  start- 
ing the  engine  back  before  the  plaintiff  could  give  the  signal 
to  come  back:  78  S.  C.  413;  34  S.  C.  451.  Plaintiff's  con- 
tributory negligence:  90  S.  C.  48;  86  S.  C.  69;  84  S.  C. 
364;  82  S.  C.  582;  85  S.  C.  363;  89  S.  C.  502.  Action  at 
common  law  and  not  under  Federal  Employers'  Liability 
Act:  158  U.  S.  2S5;  105  U.  S.  221;  78  Atl.  34;  Doherty, 
Liability  to  Interstate  Employees,  p.  67.  Respondent  can- 
not sustain  judgment  upon  ground  of  erroneous  rulings  by 
trial  Judge:  23  S.  C.  105;  65  S.  C.  207;  64  S.  C.  571;  59 
S.  C.  498.  Assumption  of  risks:  223  U.  S.  50;  229  U.  S. 
119;  224  U.  S.  611;  206  Fed.  868;  73  S.  E.  679;  125  Pac. 
336 ;  59  So.  264. 
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Messrs.  Ansel  &  Harris,  for  respondent,  cite:  Safety 
Appliance  Act  of  Congress,,  sec.  4;  222  U.  S.  20;  226 
U.  S.  575;  Judson  Interstate  Com.  588,  589;  80  S.  E.  220; 
112  N.  C.  902;  210  U.  S.  281,  294;  220  U.  S.  559.  Con- 
tributory negligence:  78  S.  C.  356;  68  S.  C.  84;  Am.  Ann. 
Cases  A.  89;  94  S.  C.  89;  66  S.  C.  528;  79  S.  C.  176;  90 
S.  C.  42 ;  82  S.  C.  542 ;  94  S:  C.  410 ;  66  Si  C.  534 ;  93  S.  C. 
263;  40  S.  E.  197;  75  S.  C.  68;  196  U.  S.  589;  229  U.  S. 
317-321.  Duty  of  master  as  to  roadbed:  69  S.  C.  387; 
74  S.  C.  321.  Proximate  cause  question  for  jury:  94  S.  C. 
324-335;  76  S.  E.  553;  94  S.  C.  410. 

July  4,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  recovered  judgment  against  defendant  for 
$5,000  damages  for  personal  injuries  sustained  while  assist- 
ing, as  a  brakeman,  in  operating  a  switch  engine  in  defend- 
ant's yard  at  Greeny ille,  S.  C,  by  attempting  to  mount  said 
engine  when  it  was  in  motion.  The  engine  was  provided 
with  two  steps,  sometimes  called  running  boards,  at  the 
front,  on  each  side  of  the  drawhead,  and  two  on  the  rear 
of  the  tender,  similarly  placed.  The  steps  were  about  12 
inches  wide  and  three  feet  long,  with  backstops  about  six 
inches  high.  They  extended  over  the  rails  and  hung  about 
12  inches  above  them.  They  were  so  placed  for  the 
employees  to  stand  upon,  as  the  engine  went  about  its  busi- 
ness over  the  yard,  and  so  that  they  could  conveniently  get 
on  and  off  to  throw  switches  and  attend  to  their  other 
duties.  To  enable  him  to  better  perform  his  duties,  and 
especially  that  of  giving  signals  to  the  engineer,  the  brake- 
man  was  expected  to  ride  on  one  of  the  steps  at  the  forward 
end,  that  is,  the  end  in  the  direction  in  which  the  engine  was 
moving. 

One  of  defendant's  yard  conductors,  who  had  been  for 
seven  years,  and  was  still  at  the  time  of  the  trial,  in  defend- 
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ant's  service,  testified  that  he  had  instructions  from  the 
superintendent  not  to  allow  any  of  the  employees  to  attempt 
to  get  upon  the  steps  of  an  approaching  engine  from  the 
track,  presumably  because,  in  such  an  attempt,  to  fall  or  a 
misstep  would  throw  them  directly  in  front  of  the  approach- 
ing engine,  and  that  they  were  permitted  to  mount  an 
approaching  engine  only  from  the  side  of  the  track.  This 
instruction  or  rule  was  generally  obeyed  and  enforced. 
Rule  11  of  the  company  was  as  follows: 

"Every  employee  must  exercise  the  utmost  caution  to 
avoid  injury  to  himself  or  to  his  fellows,  especially  in  the 
switching  of  cars,  and  in  all  movements  of  trains,  in  which 
work  each  employee  must  look  after  and  be  responsible  for 
his  own  safety.  Jumping  on  or  off  trains  or  engines  in 
motion,  getting  between  cars  in  motion  to  couple  or  uncouple 
them,  and  all  similar  imprudences  are  dangerous  and  in 
violation  of  duty.  All  employees  are  warned  that  if  they 
commit  these  imprudences  it  will  be  at  their  own  peril  and 
risk." 

It  will  be  seen  that  the  rule  does  not,  in  so  many  words, 
prohibit  the  practice  of  jumping  on  or  off  moving  engines 
or  trains;  and,  though  a  prohibition  of  it  may  be  implied 
from  the  warning  therein  given,  the  evidence  is  that,  in  that 
respect,  the  rule  has  never  been  observed  or  enforced.  On 
the  contrary,  the  custom  of  defendant's  servants  has  been 
to  get  on  and  off  moving  engines  and  trains,  and  this  cus- 
tom has  been  so  general  and  long  continued  as  to  warrant 
the  inference  that  it  obtained  with  the  knowledge  and 
acquiescence  of  defendant,  notwithstanding  the  rule.  The 
same  conductor  testified  that,  during  seven  years  that  he 
had  been  in  the  service,  the  custom  had  prevailed,  and  still 
prevails,  and  that  it  was  known  to  and  even  practiced  by 
the  superior  officers  and  agents  of  defendant.  In  fact,  he 
said  that  he  did  not  think  it  was  a  violation  of  the  rules. 

The  night  of  the  accident  was  dark  and  rainy.  At  the 
place  where-  it  occurred  there  was  no  light,  except  that 
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afforded  by  the  switch  light  and  the  lantern  which  plaintiff 
carried,  and  the  tracks  were  on  an  embankment,  which 
began  to  slope  very  close  to  the  end  of  the  crossties,  there 
being  just  enough  room  for  a  person  to  walk  along  the  road- 
bed at  the  ends  of  the  crossties,  which  were  from  8  to  12 
inches  thick,  and  extended  about  that  distance  outside  the 
rails.  The  roadbed  was  not  surfaced,  nor  was  there  any 
ballast  between  the  crossties  outside  the  rails. 

Plaintiff  threw  the  switch  to  the  track  into  which  he  had 
been  ordered  to  take  the  engine.  As  he  did  so,  the  engi- 
neer, seeing  that  the  switch  had  been  properly  set,  did  not 
wait  for  a  signal,  but  immediately  reversed  his  engine  and 
started  backwards  into  that  track.  Plaintiff  was  standing 
by  the  side  of  the  track,  and,  as  the  engine  approached  him, 
at  a  speed  from  six  to  eight  miles  an  hour,  he  attempted 
to  jump  upon  the  step  at  the  end  of  the  tender.  His  right 
foot  struck  the  edge  of  the  backstop  an  inch  or  two  above 
the  step,  glanced  off,  and  passed  between  the  back  of  the 
step  and  the  wheel.  Before  he  could  recover  his  balance  his 
leg  was  caught  by  the  wheel  and  crushed,  so  that  it  had  to 
be  amputated  a  few  inches  below  the  thigh. 

The  sole  question  presented  by  the  appeal  is  whether  the 
trial  Judge  erred  in  refusing  defendant's  motion  for  a  non- 
suit. It  is  unnecessary  to  cite  authority  for  the  proposition 
that,  on  a  motion  for  nonsuit,  the  testimony  and  all 
1  inferences  from  it'  must  be  taken  most  strongly 
against  the  defendant.  It  is  also  well  settled  that, 
if  there  was  any  testimony  tending  to  prove  any  one  or  more 
of  the  specifications  of  negligence,  the  motion  was  properly 
refused.  It  follows  that  it  is  necessary  to  consider  only 
those  allegations  of  negligence  which  are  found  to  be  sup- 
ported by  the  evidence. 

Negligence  is  charged  in  the  failure  of  defendant  to  pro- 
vide handrails  or. grab  irons  and  steps,  or  running  boards, 
at  the  sides  of  the  tender.  Plaintiff  testified  that  it  would 
be  easier  and  safer  to  get  on  and  off  a  moving  engine  if  the 

9—98. 
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steps  were  on  the  sides,  and  he  mentioned  two  railroad 
systems  which  had  them  so  placed.  While  it  is  true  that 
the  allegation  of  defendant's  negligence  is  not  to  be  tested 
conclusively  or  exclusively  by  what  other  well  regulated 
companies  did  or  failed  to  do,  still  the  testimony  had  some 
bearing  upon  the  issue.  Lowrimore  v.  Mfg.  Co.,  60  S.  C. 
153,  38  S.  E.  430;  Bodie  v.  R.  Co.,  61  S.  C.  488,  39  S.  E. 
715;  Jennings  v.  Mfg.  Co.,  72  S.  C.  421,  52  S.  E.  113; 
Fitzgerald  v.  Mfg.  Co.,  74  S.  C.  234,  54  S.  E.  373;  Keys  v. 
Granite  Co.,  76  S.  C.  286,  56  S.  E.  949.  This  testimony 
considered  in  connection  with  and  in  the  light  of  the  other 
testimony  in  the  case,  and  especially  the  fact  that  the 
employees  were  permitted  to  mount  moving  engines  and 
cars,  and  were  required,  when  they  did  so,  to  mount  them 
from  the  side  of  the  track,  was  sufficient  to  carry  the  issue 
to  the  jury. 

The  learned  counsel  for  appellant  admit  that,  if  the  testi- 
mony warranted  the  inference  that  defendant's  employees 
were  required  to  get  on  and  off  moving  engines  and  cars,  it 
was  the  duty  of  defendant  to  furnish  appliances 
4  reasonably  safe  and  suitable  for  such  service.  Bui 
the  duty  of  the  master  should  not  be  determined 
solely  with  reference  to  the  service  required.  The  measure 
of  the  duty  also  depends  somewrhat  upon  the  manner  in 
which  the  service  is  customarily  performed,  with  the  knowl- 
edge and  acquiescence  of  the  master.  The  master's  duty 
does  not  end  with  the  adoption  of  a  proper  system  and  ihe 
making  and  promulgation  of  suitable  rules  for  the  safety  of 
his  servants.  He  is  bound  also  to  exercise  reasonable  care 
and  diligence  to  see  that  the  rules  are  enforced,  and  that  the 
instrumentalities  furnished  are  properly  used.  3  Labatt, 
M.  &  S.  (2d  ed.)  sees.  1110,  1120. 

While  the  testimony  may  not  warrant  the  inference  that 
the  employees  were  actually  required  to.  get  upon  moving 
engines  and  cars,  it  does  warrant  an  inference  of  an  invita- 
tion to  do  so,  implied  from  the  custom,  and,  perhaps,  also, 
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that  doing  the  work  in  the  customary  way  was  a  condition 
of  remaining  in  the  service.  Under  such  circumstances, 
the  existence  of  the  rule  suggests  the  possibility  of  its  having 
been  made  and  promulgated  for  purposes  other  than  the 
real  desire  to  safeguard  the  defendant's  employees.  Under 
such  circumstances,  a  rule  should  not  be  an  effective  shield 
from  liability.  Bussey  v.  Ry.f  78  S.  C.  350,  58  S.  E.  1015, 
Ann.  Cas.  1912A,  89. 

The  next  specification  of  negligence  which  finds  support 
in  the  evidence  is  in  not  providing  a  safe  place  to  work,  in 
that  the  rails  at  the  switch  were  about  18  inches  above  the 

roadbed,  when  they  should  not  have  been  more  than 
5     0   inches,  the  height  of  the   rails  above   it.     This 

necessarily  involves  the  allegation  that  the  roadbed 
at  that  place  should  have  been  surfaced  to  the  level  of  the 
top  of  the  crossties.  Appellant  contends  that  the  only 
inference  from  the  facts  and  circumstances  is  that  this 
defect  was  not  the  cause  of  the  accident,  because  it  indis- 
putably appears  that  the  sole  cause  of  the  accident  was,  not 
that  the  plaintiff  did  not  jump  high  enough  to  catch  the  foot- 
board, but  because  his  foot  struck  the  backstop  instead  of 
the  step.  This  argument  is  plausible,  but  it  leaves  out  of 
view  the  fact  that  the  necessity  of  having  to  make  such  a 
high  step  from  the  edge  of  the  embankment  may  have  been 
the  cause  of  plaintiff's  miscalculation,  not  only  of  the  height 
of  the  step,  but  also. of  its  position  and  of  his  ability  to 
safely  catch  it.  It  is  matter  of  common  knowledge  and 
experience  that  such  a  feat  is  more  easily  and  safely  accom- 
plished from  a  level  surface.  Such  an  equation  is  com- 
posed of  numerous  factors  of  more  or  less  importance;  and 
it  may  be  that  one  of  the  most  important  here  involved  was. 
the  failure  of  plaintiff's  mind  to  properly  and  accurately 
direct  his  physical  energies  in  the  attempt,  on  account  of  the 
situation  and  circumstances  mentioned.  In  Strauss  v.  R. 
Co.,  94  S.  C.  324,  77  S.  E.  1117,  an  iron  bolt  was  allowed 
to  remain  on  the  ground  in  the  defendant's  yard,  where 
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employees  were  constantly  getting  on  and  off  moving 
engines  and  cars.  The  plaintiff  stepped  from  a  moving 
engine  upon  it,  and  it  either  rolled,  or  his  foot  slipped  from 
it,  and  he  was  thrown  under  the  engine  and  injured.  It  was 
held  that,  allowing  this  bolt  to  remain  upon  the  yard,  in 
connection  with  the  unevenness  or  irregularities  in  the  sur- 
face of  the  ground,  was  sufficient  evidence  of  negligence 
to  carry  the  case  to  the  jury.  This  is  a  much  stronger 
case  than  that.  In  view  of  the  known  and  permitted  cus- 
tom of  employees  jumping  on  and  off  moving  engines  and 
cars,  and  the  fact  that  it  wras  frequently  done  in  the  night, 
and  of  the  absence  of  light,  except  that  afforded  by  the 
switch  light  and  the  plaintiff's  lantern,  it  was  properly  left 
to  the  jury  to  say  whether  the  place  was  reasonably  safe 
or  not. 

The  next  question  to  be  considered  is  whether  the  motion 
should  have  been  granted,  because  the  testimony  is 
6  susceptible  of  no  other  inference  than  that  plaintiff 
was  guilty  of  contributory  negligence.  That  con- 
tention is  stated  by  appellant  as  follows: 

"As  the  switch  engine  was  backing  past  the  spot  where 
the  plaintiff  had  thrown  the  switch  and  where  he  was 
standing  in  a  place  of  perfect  safety,  the  plaintiff  attempted 
to  board  the  switch  engine  upon  the  rear  footboard  of  the 
tender,  which  was  then  in  front,  as  the  engine  was  running 
backwards,  in  direct  violation  of  the  rules  of  the  company, 
which  forbids  employees  from  jumping  on  engines  in  motion 
in  the  nighttime,  incumbered  with  a  lantern  in  one  hand, 
at  a  point  inadequately  lighted  for  such  an  attempt,  where 
the  distance  from  the  ground  to  the  step  was  greater  than 
at  other  points  of  the  yard,  and  when  he  knew  that  a  false 
step  or  other  miscalculation  would  inevitably  throw  him 
directly  in  the  path  of  the  approaching  engine,  when  there 
were  other  safe  places  accessible  to  him  for  boarding  the 
same,  and  when  care  for  his  own  protection  required  that 
he  should  wait  until  the  engine  stopped." 
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The  effect  of  the  alleged  violation  of  the  rule  has  already 

been  discussed.     It  is  not  contributory  negligence  to  get  on 

or  off  a  moving  train  unless  the  situation  and  circumstances 

are  such  as  to  make  the  danger  of  doing  so  apparent 

7  to  a  man  of  ordinary  prudence,  and  ordinarily  it  is 
a  question  of  fact  for  the  jury.     Strauss  v.  R.  Co., 

supra,  and  cases  cited.     The  facts  and  circumstances  of  this 

case  were  susceptible  of  more  than  one  inference,  and  that 

question  was  properly  sent  to  the  jury. 

Under  the  Constitution  of  this   State,   the   defense  of 

assumption  of  risk  was  not  available  to  defendant. 

8  Youngblood  v.  R.  Co.,  60  S.  C.  9,  38  S.  E.  232,  &5 
Am.  St.  Rep.  824;  Bodie  v.  Ry.,  61  S.  C.  468,  39 

S.  E.  715. 

These  views  make  it  unnecessary  to  consider  the  other 
grounds  of  nonsuit,  or  the  ground  upon  which  plaintiff 
asked  that  the  judgment  below  be  sustained,  to  wit,  that  the 
action  was  under  the  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1322]),  and  the  alleged  failure  of  defendant  to 
comply  with  the  Safety  Appliance  Act  of  Congress  (Act 
March  2,  1895,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901, 
p.  3174]). 


Affirmed. 


8868 

STATE  v.  McCOY. 

(82  S.  E.  280.) 

Criminal    Law.     Venue.     Jurisdiction. 

Under  Const.,  art.  I,  sec.  17,  providing  that  no  person  shall  be  held 
to  answer  for  a  crime  except  in  the  county  where  the  crime  shall 
have  been  committed,  the  right  of  a  party  to  be  tried  in  a  county 
where  the  crime  was  committed  is  jurisdictional,  and  hence  defend- 
ant could  not  be  lawfully  convicted  in  L.  county  for  selling  a  mort- 
gaged mule  in  C.  county. 
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Before  Sease,  J.,  Bishopville,  Fall  term,  1913.  Re- 
versed. 

C.  H.  McCoy  was  convicted  in  Lee  county  for  selling  a 
mortgaged  mule  in  Chesterfield  county,  and  he  appeals. 

Mr.  T.  H.  Tatum,  for  appellant,  cites:  Offense  must  be 
committed  in  county  to  give  jurisdiction:  43  S.  C.  202; 
87  S.  C.  535;  57  S.  C.  263;  74  S.  C.  450;  Const,  art.  I,  sec. 
17;  7  Cyc.  65. 

Messrs.  P.  H.  Stoll  and  B.  F.  Kelley,  for  the  State, 
respondent. 

July  4,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 
.  The  following  statement  appears  in  the  record : 

"The  defendant  in  this  case  was  indicted  by  the  grand 
jury  of  Lee  county  for  the  disposing  of  one  mule  over 
wjiich  J.  M.  &  R.  L.  Hearn,  a  copartnership,  doing  business 
at  Bishopville,  Lee  county,  S.  C,  held  a  lien,  to  wit,  a 
chattel  mortgage;  the  amount  due  thereon  being  $65.  The 
case  was  tried  before  his  Honor,  Judge  T.  S.  Sease,  and  a 
jury,  during  the  Fall,  1913,  term  of  the  Court  of  General 
Sessions  for  Lee  county,  and  resulted  in  a  verdict  of  guilty 
and  sentence  thereon.  The  evidence  of  both  the  State  and 
the  defendant  disclosed  that  the  defendant  resided  in  Ches- 
terfield county,  and  while  so  residing  purchased  a  mule  from 
J.  M.  &  R.  L.  Hearn,  giving  a  chattel  mortgage  as  part  pay- 
ment of  the  purchase  price.  That  this  mortgage  was 
recorded  in  Chesterfield  county,  and  nowhere  else.  That 
the  defendant  took  the  mule  to  Chesterfield  county  and  dis- 
posed of  it  in  that  county,  and  that  the  debt  was  not  paid, 
within  ten  days,  nor  the  money  deposited  with  the  clerk  of 
Court  for  Lee  county  to  cover  the  debt.     At  the  close  of  the 
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State's  case,  the  defendant  moved  for  the  direction  of  a 
verdict,  on  the  ground  that  the  evidence  shows  that  the 
property  was  disposed  of  in  Chesterfield  county  and  not  in 
Lee  county,  which  motion  was  overruled.  At  the  close  of 
all  the  testimony  in  the  case,  the  defendant  renewed  his 
motion  for  a  directed  verdict  upon  the  same  ground,  which 
motion  was  again  overruled.  The  defendant  asked  the 
Court  to  charge  that  it  must  be  proven  that  the  property 
was  disposed  of  within  Lee  county,  in  order  to  give  the 
Court  of  General  Sessions  of  Lee  county  jurisdiction,  which 
request  was  denied.  The  appeal  questions  these  rulings  of 
the  Circuit  Judge." 

Section  17,  art.  I,  of  the  Constitution,  provides  that: 

"No  person  shall  be  held  to  answer  for  any  crime  where 
the  punishment  exceeds  a  fine  of  one  hundred  dollars  or 
imprisonment  for  thirty  days  *  *  *  unless  on  a  present- 
ment or  indictment  of  a  grand  jury  of  the  county  where  the 
crime  shall  have  been  committed." 

The  case  of  State  v.  Blakeney,  33  S.  C.  Ill,  11  S.  E.  637, 
shows  that  the  question  whether  the  crime  was  committed  in 
the  county  alleged  in  the  indictment  is  jurisdictional  in  its 
nature,  and  therefore  does  not  involve  the  merits  of  the 
case.  And  in  the  case  of  State  v.  Browning,  70  S.  C.  466, 
50  S.  E.  185,  it  was  held  that  such  objection  relates  to  the 
jurisdiction  of  the  person,  and  is  waived  when  the  defend- 
ant contests  the  case  upon  the  merits. 

The  foregoing  statement  of  facts  shows  that  there  was 
error  on  the  part  of  his  Honor,  the  presiding  Judge,  in 
refusing  to  direct  a  verdict  in  favor  of  the  defendant  on  the 
ground  that  the  crime  was  not  committed  in  Lee  county. 
It  would  thus  have  appeared  upon  the  record  that  the  merits 
of  the  case  were  not  involved  and  that  the  defendant  was 
subject  to  indictment  in  Chesterfield  county. 

Judgment  reversed. 
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LUMMUS  COTTON  GIN  CO.  v.  COUNTS. 

(82  S.  E.  391.) 

Parties.     Continuance.     Pleadings.     Rules  of  Court. 

1.  The  order  in  which  cases  on  the  calendar  shall  be  called  for  trial, 
the  hours  for  sessions  of  the  Court,  and  the  granting  or  refusing 
of  motions  for  continuance,  either  within  or  beyond  the  term,  are 
in  the  discretion  of  the  trial  Court,  and  the  exercise  of  that  dis- 
cretion will  not  be  interfered  with  unless  it  is  clearly  made  to  appear 
that  it  was  abused. 

la.  Where  a  cause  was  properly  docketed  for  trial,  the  defendant  could 
not  complain  that  it  was  reached  and  ordered  to  trial  "before  those 
ahead  of  it  on  the  calendar  were  tried  or  disposed  of,  where  it  did 
not  appear  that,  by  relying  in  good  faith  and  for  good  and  sufficient 
reasons  upon  the  belief  that  the  cases  ahead  of  his  would  be  tried, 
he  was  caught  unawares  and  unprepared  for  trial,  and  though  his 
attorney  stated  that  defendant  was  out  of  the  city,  it  did  not  appear 
that  he  was  needed  as  a  witness,  or  for  any  other  purpose,  and  his 
attorney,  though  asked,  did  not  say  that  he  had  a  meritorious  defense 
and  did  not  offer  any  evidence. 

2.  Objection  to  the  call  of  a  cause  on  the  calendar  for  trial  is  waived 
by  consent  that  it  be  marked  "heard,"  and  referred  to  a  special 
referee  to  take  and  report  the  testimony  to  the  presiding  Judge. 

3.  Where  a  case  is,  by  consent,  marked  "heard"  in  open  Court,  and 
referred  to  a  referee  to  take  and  report  the  testimony  to  the  pre- 
siding Judge,  a  decree  by  such  Judge  based  on  such  report  is  to 
be  regarded  as  rendered  in  open  Court. 

8a.  Where  defendant,  when  his  cause  was  called  for  trial  on  the  last  day 
of  the  term,  agreed  that  it  should  be  marked  "heard"  and  referred 
to  a  referee  to  take  and  report  the  testimony,  the  date  of  the  refer- 
ence being  fixed  in  the  order  by  his  consent  and  for  his  convenience, 
he  could  not  complain  that  this  was  done,  or  that  the  referee  failed 
to  give  four  days'  notice  of  the  reference,  and  filed  his  report  with 
the  Judge  after  he  had  adjourned  Court  and  left  the  Circuit,  instead 
of  with  the  clerk,  or  that  the  Judge  signed  and  filed  a  decree  'and 
judgment  after  the  adjournment  of  Court,  based  upon  the  testimony 
and  proceedings  before  the  referee. 

4.  An  agreement  that  a  cause  be  marked  "heard,"  and  referred  to  a 
referee  to  take  and  report  the  testimony  for  the  purpose  of  such 
hearing,  made  orally,  in  open  Court  and  noted  by  the  Judge,  is 
binding  upon  the  parties. 

4«.  Under  Circuit  Court  rule  14  providing  that  no  agreement  or  consent 
between  the  parties  or  their  attorneys  respecting  the  proceedings  in 
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a  cause  shall  be  binding  unless  reduced  to  the  form  of  an  order  by 
consent  and  entered,  or  in  writing  subscribed  by  the  party  against 
whom  it  shall  be  alleged,  or  unless  made  in  open  Court  and  noted 
by  the  presiding  Judge  or  stenographer  on  his  minutes  by  the  direc- 
tion of  the  presiding  Judge,  it  would  be  presumed  that  an  agreement 
that  a  case  should  be  marked  "heard"  and  referred  to  a  referee  to 
take  and  report  the  testimony  was  noted  by  the  presiding  Judge 
where  nothing  appeared  to  the  contrary,  especially  where  it  was 
mentioned  in  the  decree. 

5.  Allegations  as  to  plaintiffs  corporate  capacity  are  not  placed  in 
issue  by  allegation  of  lack  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  their  .truth. 

6.  Allegations  of  complaint  not  denied  in  answer  are  admitted. 

Before  Rice,  J.,  Laurens,  April,  1913.     Affirmed. 

Action  by  Lummus  Cotton  Gin  Company  against  D.  H. 
Counts.  From  judgment  for  plaintiff,  defendant  appeals. 
The  decree  appealed  from  was  as  follows : 

"This  is  an  action  for  the  foreclosure  of  a  chattel  mort- 
gage and  sale  of  the  property  therein  described.  It  was 
commenced  by  the  service  of  a  summons  and  complaint  on 
the  defendant  on  the  22d  of  November,  1912.  Within  due 
time  the  defendant  answered.  Within  twenty  days  after 
answering,  plaintiff's  attorneys,  to  wit,  on  the  27th  day  of 
December,  1912,  served  an  amended  summons  and  com- 
plaint on  the  defendant.  To  this  complaint  the  defendant 
answered. 

"The  case  comes  on  for  trial  before  me  at  this,  the  April, 
term  of  Court  of  Common  Pleas  for  Laurens  county. 
After  some  argument  in  open  Court,  counsel  for  plaintiff 
and  defendant  agreed  I  should  mark  the  case  heard,  refer 
it  to  H.  S.  Black  well,  Esq.,  as  special  referee  to  take  testi- 
mony, and  that  his  report  should  be  submitted  to  me  within 
two  weeks.  It  was  also  agreed,  and  the  order  of  reference 
so  provided,  that  a  reference  should  be  held  herein  on  Tues- 
day, May  13th. 

Footnote. — See  Brookshire  v.  Farmers'  Alliance  Exchange,  71  S.  C. 
452,  51  S.  E.  442,  as  to  call  of  cases  on  calendar  2. 
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"The  referee  has  filed  his  report,  together  with  a  copy  of 
the  proceedings,  and  testimony  taken  by  him. 

"Upon  an  examination  of  the  pleadings,  I  find  and  hold 
that  the  allegations  of  paragraph  1  of  the  complaint  are 
not  in  issue;  that  paragraphs  2,  7,  8,  9,  10,  11,  12,  13  and  14 
are  not  denied  by  the  answer  of  the  defendant,  and  are, 
therefore,  to  be  considered  even  in  the  absence  of  testimony, 
as  admitted  and  true.  A  general  denial  is  interposed  to  the 
allegations  of  paragraphs  3,  4,  5  and  6.  These,  however, 
are  proven  by  the  testimony. 

"By  simply  referring  to  these  undenied  or  admitted  alle- 
gations of  the  complaint,  it  appears  that  the  plaintiff  is 
entitled  to  judgment  against  the  defendant,  D.  H.  Counts, 
for  the  full  amount  sued  for,  with  interest  and  attorneys' 
fees,  for  the  foreclosure  of  the  purchase  money  contract, 
or  chattel  mortgage,  described  therein,  and  for  a  sale  of  the 
mortgaged  property,  the  machinery  and  personal  property 
therein  mentioned  and  described. 

"Upon  consideration  of  the  testimony  reported  by  the 
said  special  referee  and  the  pleadings  herein,  and  upon 
motion  of  Dial  &  Todd,  plaintiff's  attorneys,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff,  Lummus  Cotton  Gin 
Company,  have  judgment  against  the  defendant,  D.  H. 
Counts,  for  the  sum  of  thirteen  hundred  and  thirty-nine 
and  20-100  dollars  ($1,339.20),  together  with  the  sum  of 
one  hundred  and  twenty-nine  and  99-100  dollars  ($129.99), 
interest  due  to  May  13th,  1913,  and  together  with  the 
further  sum  of  one  hundred  and  forty-six  and  91-100  dol- 
lars ($146.91),  as  attorneys'  fees,  amounting  in  the  whole 
to  the  sum  of  sixteen  hundred  and  sixteen  and  10-100  dol- 
lars ($1,616.10). 

"It  is  further  ordered,  adjudged  and  decreed,  that  the 
cotton  ginning  machinery  and  other  personal  property  here- 
inafter described,  or  so  much  thereof  'as  may  be  necessary 
to  pay  the  amount  due,  with  interest  and  costs,  be  sold,"  etc. 
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The  exceptions  were  as  follows : 

"1st.  Because  his  Honor,  the  presiding  Judge,  erred  in 
not  sounding  the  docket  or  calling  the  cases  on  calendar  2 
to  ascertain  what  cases  were  ready  for  trial  at  the  April 
term  of  Court  for  Laurens  county,  1913. 

"2d.  Because  his  Honor  erred  in  calling  this  case  for 
trial,  it  being  No.  152  on  the  calendar,  after  the  hour  had 
arrived  for  the  adjournment  of  the  Court  for  the  day,  Fri- 
day, May  9th,  1913,  and  just  on  the  eve  of  the  adjourn- 
ment of  the  April  term  of  Court  sine  die. 

"3d.  Because  his  Honor  erred  in  calling  this  case  per- 
emptorily for  trial  out  of  its  order  on  the  docket,  and  ruling 
that  the  case  must  proceed  for  trial  after  counsel  for  defend- 
ant had  stated : 

"(a)  That  his  client  was  not  in  Court,  and  that  he  was 
out  of  the  city,  having  left  on  the  evening  train  for  Colum- 
bia; 

"(b)  And  after  defendant's  counsel  had  stated  that  he 
was  fatigued  and  worn  out,  having  been  engaged  in  trial  of 
jury  cases  for  several  days ; 

"(c)  And  after  the  day  was  over  and  darkness  of  night 
present; 

"(d)  And  after  counsel  for  defendant  stated  that  he  was 
not  ready  for  trial,  and  did  not  expect  any  cases  on  calendar 
2  to  be  taken  up  that  evening. 

"4th.  Because  his  Honor  erred  in  marking  the  case 
'heard'  when  no  testimony  had  been  taken  in  the  case. 

"5th.  Because  his  Honor  erred  in  referring  the  case  with- 
out consent  of  the  defendant's  attorneys  to  H.  S.  Blackwell, 
as  special  referee,  to  hold  a  reference  on  Tuesday,  the  13th 
day  of  May,  1913,  for  the  purpose  of  taking  testimony  in 
said  case. 

"6th.  Because  the  special  referee  erred  in  holding  a 
reference  in  said  case  without  having  given  four. (4)  days' 
notice  of  said  reference. 
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'•7th.  Because  the  said  referee  erred  in  not  filing  his 
report  and  testimony  with  the  clerk  of  Court  of  Common 
Pleas  for  Laurens  county. 

"8th.  Because  the  special  referee  erred  in  filing  his  report 
with  Hon.  Hayne  F.  Rice,  presiding  Judge  of  the  Court  of 
Common  Pleas  for  Laurens  county,  when  the  said  Judge 
had  adjourned  said  Court  sine  die,  and  had  left  the  Circuit. 

"9th.  Because  his  Honor,  the  Circuit  Judge,  erred  in 
holding  that  counsel  for  plaintiff  and  defendant*  agreed  that 
his  Honor,  the  presiding  Judge,  should  mark  the  case 
'heard/  refer  it  to  H.  S.  Blackwell,  Esq.,  as  special  referee, 
to  take  testimony,  and  that  his  report  should  be  submitted 
to  the  presiding  Judge  within  two  weeks;  and  his  Honor 
also  erred  in  holding  that  it  was  agreed  that  a  reference 
should  be  held  in  said  case  on  Tuesday,  May  13th. 

"10th.  Because  his  Honor  erred  in  finding  and  holding 
that  the  allegations  of  paragraph  1  of  the  complaint*  are  not 
in  issue. 

"11th.  Because  his  Honor  erred  in  holding  that  the  alle- 
gations contained  in  paragraphs  2,  7,  8,  9,  10,  11,  12,  13 
and  14,  having  not  been  denied  by  the  answer  of  the  defend- 
ant, are  to  be  considered,  even  in  the  absence  of  testimony, 
as  admitted  and  true. 

"12th.  Because  his  Honor  erred  in  hearing  the  said  case 
and  trying  the  issues  in  said  case,  and  signing  and  filing  a 
decree  and  judgment  in  said  case  after  he  had  adjourned  the 
April,  1913,  term  of  Court  of  Common  Pleas  for  Laurens 
county  sine  die,  and  had  left  the  Circuit,  as  he  had  no  power 
or  jurisdiction  to  try  said  case  and  render  judgment  therein. 

"13th.  Because  his  Honor  erred  in  hearing  and  trying 
the  issues  in  said  case,  and  signing  and  filing  a  judgment 
and  decree  in  said  case,  based  upon  the  testimony  and  pro- 
ceedings had  before  H.  S.  Blackwell,  referee,  on  less  than 
four  (4)  days'  notice,  and  upon  report  of  said  referee,  which 
hod  not  been  filed  with  the  clerk  of  Court  of  Common  Pleas 
for  Laurens  county. 
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"14th.  Because  his  Honor  erred  in  hearing  and  trying 
said  case  and  signing  and  filing  a  decree  in  said  case  after 
he  had  been  notified  that  the  defendant,  D.  H.  Counts,  had 
been  adjudicated  a  bankrupt  under  the  United  States  bank- 
rupt laws,  and  enjoined  and  restrained  by  his  Honor,  H.  A. 
M.  Smith,  U.  S.  District  Judge,  from  selling  and  disposing 
of  any  of  his  property,  except  in  the  usual  course  of  busi- 
ness. 

"15th.  Because  his  Honor  erred  in  ordering  and  adjudg- 
ing that  the  plaintiff,  Lummus  Cotton  Gin  Company,  have 
judgment  against  the  defendant,  D.  H.  Counts,  for  the 
sum  of  sixteen  hundred  and  sixteen  and  10-100  dollars 
(Si, 610  10),  when  it  appears  that  the  principal,  interest 
and  attorney's  commissions  on  the  three  notes  sued  upon 
and  alleged  to  be  due  by  the  defendant,  D.  H.  Counts, 
amounted  to  only  sixteen  hundred  and  twelve  and  46-100 
dollars  ($1,612.46). 

"16th.  Because  his  Honor  erred  in  ordering,  adjudging 
and  decreeing  that  the  defendant's  property  be  sold  by  the 
sheriff,  and  out  of  the  proceeds  arising  from  said  sale  after 
deducting  the  amount  of  the  costs  and  expenses  of  this 
action  and  of  such  sale,  said  sheriff  shall  pay  to  the  plaintiff, 
or  its  attorneys,  the  amount  of  the  judgment,  sixteen  hun- 
dred and  sixteen  and  10-100  dollars,  when  it  appeared  that 
the  judgment  should  have  been  only  sixteen  hundred  and 
twelve  and  46-100  dollars,  if  the  defendant  had  owed  the 
notes  sued  upon." 

The  other  facts  relative  to  the  questions  on  appeal  are 
stated  in  the  opinion  of  the  Court. 

Messrs.  Richcy  &  Rickey,  for  appellant,  submit:  Cases 
should  be  called  in  order  on  calendars:  Code  Civil  Proc. 
314.  Referee's  report  should  have  been  filed  in  clerk's 
office:  Circuit  Court  Rule  16;  Code  Civil  Proc.  332;  Civil 
Code,  sec.  3040.  Judge  lost  jurisdiction  on  adjourning  the 
Court  for  Laurens  county:  30  S.  C.  614.     Consent  to  order 
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of  reference,  and  hearing,  not  in  writing:  Circuit  Court 
Rule  14;  71  S.  C.  512. 

Messrs.  Dial  &  Todd,  for  respondents,  cite :  Decree  will 
be  referred  to  date  when  cause  was  marked  "heard:"  68 
S.  C.  110;  8  Rich.  164;  35  S.  C.  596;  42  S.  C.  132;  47  S.  C. 
34;  103  U.  S.  62;  69  S.  C.  283.  Denial  of  knowledge  or 
information  as  to  corporate  capacity  insufficient:  8  S.  C. 
Ill;  21  S.  C.  33;  25  S.  C.  309;  26  S.  C.  164;  35  S.  C.  367; 
79  S.  C.  383,  564.  Allegations  in  complaint  not  denied  are 
admitted:  35  S.  C.  165;  Code  Civil  Proc.  199.  Adjudica- 
tion in  bankruptcy -was  not  final  judgment,  and  was  reversed 
by  Circuit  Court  of '^Appeals. 

July  7,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  following  statement  is  taken  from  the  record: 
"This  action  was  commenced  by  the  plaintiff  named 
above  against  the  defendant  named  above  by  the  service  of 
a  summons  and  complaint  on  the  defendant  on  the  22d  day 
of  November,  1912.  Within  twenty  days  the  defendant 
served  his  answer  in  said  case.  Within  twenty  days  there- 
after plaintiff  served  an  amended  summons  and  complaint; 
and  within  twenty  days  thereafter  the  defendant  served 
his  answer  to  the  amended  complaint.  The  pleadings  were 
made  up  on  January  16th,  1913,  and  were  all  verified.  The 
case  was  placed  on  calendar  2  of  the  Court  of  Common 
Pleas  for  said  county  for  the  April  (1913)  term  of  said 
Court,  and  was  No.  152  on  the  docket.  Only  two  weeks  is 
provided  by  law  for  the  April  term  of  the  Court  of  Com- 
mon Pleas  for  said  county.  The  whole  of  the  second  week, 
up  to  the  usual  hour  of  adjournment  on  Friday,  was  taken 
up  with  the  trial  of  jury  cases.  Some  time  during  the 
morning  session  on  Friday  the  presiding  Judge  announced 
in  open  Court  that,  on  account  of  sickness  in  his  family, 
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he  would  not  hold  Court  on  Saturday  (the  next  day). 
After  the  usual  hour  for  adjournment  on  Friday,  but  while 
the  Court  was  still  in  session,  the  presiding  Judge,  at  the 
request  of  plaintiff's  counsel,  called  this  case  up  for  disposi- 
tion, plaintiff's  counsel  asking  that  it  be  heard.  Defend- 
ant's attorney  strenuously  objected  to  going  on  trial,  stating 
that  he  was  very  tired ;  that  his  client  was  not  then  in  town ; 
that  his  client  had  been  adjudged  a  bankrupt  and  enjoined 
from  disposing  of  his  property,  etc.,  etc.  Plaintiff's  attor- 
ney insisted  on  a  trial,  stating  in  substance  that  he  had 
fully  apprised  defendant's  attorney  of  his  intention  to  press 
for  trial  at  this  term  at  the  first  opportunity,  etc.,  etc.;  that 
defendant  lived  in  the  city  of  Laurens,  and  that  he,  plain- 
tiff's counsel,  had  seen  him  in  town  that  day.  After  con- 
siderable discussion  of  the  matter  by  counsel  on  both  sides, 
other  than  is  set  out  above,  the  Court  announced  that  the 
case  would  have  to  go  to  trial.  The  decree  states  what 
further  occurred." 

In  settling  the  "Case,"  the  presiding  Judge  reported: 
"In  justice  to  the  presiding  Judge  for  making  what  appears 
to  be  a  very  summary  disposition  of  the  case,  it  should  be 
stated  that  I  was  impressed  by  what  passed  before  me 
between  counsel  engaged  in  the  case  with  the  idea  that  the 
defendant  had  no  defense,  but  was  fighting  for  delay.  For 
rny  own  satisfaction,  I  called  upon  Mr.  Richey,  Sr.,  who 
was  in  charge  of  the  case,  to  state  whether  or  not  it  was 
his  opinion,  from  what  he  knew  of  the  case,  that  the  defend- 
ant had  a  good  defense.  Mr.  Richey  would  not  answer 
this  inquiry  in  the  affirmative,  but  said  he  did  not  know. 
This  incident  served  to  confirm  the  opinion  already  formed. 
The  Court  was  not  called  to  hear  any  other  matter  on 
calendar  2.  The  day  of  reference  was  fixed  early  in  the 
week  to  suit  the  convenience  of  Mr.  Richey,  Sr.,  who  stated 
that  he  would  be  out  of  town  the  latter  part  of  .the  week." 

In  cases  too  numerous  to  mention,  it  has  been  held  that 
matters   pertaining  to   the   trial   of   causes,    including   the 
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hours  of  the  sessions  of  the  Court,  and  the  granting  or 

refusing  of  motion  for  continuance,  either  within  or 
1     beyond  the  term,  are  in  the  discretion  of  the  trial 

Court,  and  that  the  exercise  of  that  discretion  will 
not  be  interfered  with  by  this  Court,  unless  it  is  clearly 
made  to  appear  that  it  was  abused,  in  other  words,  that  the 
exercise  of  it  was  manifestly  erroneous  and  prejudicial  to 
the  appellant. 

The  issues  having  been  made  up  by  the  pleadings,  the  case 
was  properly  docketed  for  trial,  and -no  other  or  further 
notice  that  it  would  be  called  for  trial  was  necessary  (Code 

Proc,  sec.  314),  although  it  seems  that  plaintiff's 
la     attorney  did  give  defendant's  attorneys  ample  and 

timely  notice  that  he  would  press  for  trial  at  the  next 
ensuing  term.  While  cases  usually  are,  and,  as  a  rule,  ought 
to  be  disposed  of  in  the  order  in  which  they  are  placed  on 
the  calendar,  those  first  on  the  calendars  having  the  prior 
right  of  trial,  yet  this  rule  is  not  invariable  or  absolute. 
The  trial  Judge  should  be  allowed  some  discretion  in  dis- 
patching the  business  of  the  Court.  At  any  rate,  it  cannot 
be  successfully  contended  that  a  defendant  in  a  cause  at 
the  foot  of  one  of  the  calendars  has  any  right  to  demand 
that  every  case  ahead  of  his  shall  be  disposed  of  before  his 
can  be  tried.  Those  ahead  of  him  may  waive  their  priority 
of  right  to  trial.  In  this  instance,  they  appear  to  have  done 
so,  .as  none  of  them  were  in  Court  demanding  their  priori- 
ties, or  are  now  complaining.  The  defendant  has  no  right 
to  complain,  because,  by  their  failure  to  do  so,  his  case  was 
reached  and  ordered  to  trial  sooner  than  it  otherwise  would 
have  been,  unless  by  relying,  in  good  faith  and  for  good 
and  sufficient  reasons,  upon  the  belief  that  the  cases  ahead 
of  his  would  be  tried,  he  was  caught  unawares  and  unpre- 
pared for  trial.  If  this  had  been  so,  he  should  have  made 
it  appear  by  affidavit.  But  such  was  not  the  fact,  for  the 
plaintiff,  had  given  him  timely  notice  that  he  would  press 
for  a  trial  at  the  first  opportunity.     Moreover,  the  defend- 
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ant  did  not  attempt  to  show  that  he  would  suffer  any  legal 
prejudice  by  having  his  case  ordered  to  trial.  His  attorney 
stated  that  defendant  was  out  of  the  city,  but  he  did  not  say 
that  he  wanted  to  use  him  as  a  witness,  or  that  he  needed 
him  M  the  trial  for  any  other  purpose,  and  could  not  safely 
proceed  in  his  absence.  On  the  contrary,  when  asked  by 
the  Court  if  he  had  a  meritorious  defense,  he  said  he  did  not 
known,  and,  notwithstanding  opportunity  was  afterwards 
given  him*  to  prove  any  defense  available  to  him  under  the 
pleadings,  he  offered  no  evidence  whatever;  and  has  not 
offered  any  good  reason  for  his  failure  to  do  so.  To 
reverse  a  judgment,  under  such  circumstances  and  for  such 
reasons,  would  bring  the  administration  of  justice  by  the 
Courts  into  merited  contempt.  This  disposes  of  the  first 
three  exceptions.     But  every  good  ground  raised  by 

2  these   exceptions  was   waived,   when  the  appellant 
agreed  that  the  case  should  be  marked  "heard,"  and 

that  it  should  be  referred  to  a  special  referee  to  take  and 
report  the  testimony  to  the  presiding  Judge,  the  date  of 
the  reference  being  fixed  in  the  order  by  his  consent  and 
for  his  convenience.  It  necessarily  followed  that  the  decree 
was  to  be  based  upon  the  testimony  so  taken  and 

3  reported,  just  as  if  the  case  had  actually  been  heard 
by  the  Judge  in  open  Court,  and  his  decision  reserved. 

Roberts  v.  Wessinger,  69  S.  C.  283,  48  S.  E.  248.  The 
consent  of  defendant's  attorney  to  marking  the  case  "heard," 
and  to  the  order  above  referred  to,  concludes  him  as  to  the 
points  raised  by  the  4th,  5th,  6th,  7th,  8th,  9th,  12th  and 
13th  exceptions. 

Appellant  contends,  however,  that  he  did  not,  in  fact, 

agree  that  the  case  be  marked  "heard,"  or  consent  to  the 

order  of  reference.     Perhaps,  it  would  be  more  accurate  to 

say  that  his  contention  is  that  the  record  does  not 

4  show  affirmatively  that  he  did  so  agree  and  consent, 
except  the  statement  of  the  Circuit  Judge  in   his 

decree  that  he  did,  and  the  statement  of  the  plaintiff's  attor- 

10—98. 
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ney  to  that  effect  before  the  referee,  which  was  made  in 
response  to  defendant's  objections  to  the  reference.  The 
statements  of  both  attorneys  as  to  that  matter  were  taken 
down  by  the  referee,  and  reported  to  the  Court.  The  appel- 
lant relies  upon  rule  14  of  the  Circuit  Court,  to  wit:*  "No 
agreement  or  consent  between  the  parties,  or  their  attorneys, 
in  respect  to  the  proceedings  in  a  cause  shall  be  binding, 
unless  the  same  shall  haVe  been  rendered  to  the  form  of  an 
order  by  consent  and  entered ;  or  unless  the  evidence  shall  be 
in  writing,  subscribed  by  the  party  against  whom  the  same 
shall  be  alleged,  or  by * his  attorney  or  counsel;  or  unless 
made  in  open  Court  and  noted  by  the  presiding  Judge  or  the 
stenographer  on  his  minutes  by  the  direction  of  the  presiding 
Judge." 

It  will  be  seen  that  the  rule  applies  to  all  agreements  and 
consents  between  the  parties  or  their  attorneys,  whether 
made  in  or  out  of  Court.  But  it  will  be  noted  also  that  the 
rule  makes  a  material  difference  between  those  made  out 
of  Court  and  those  made  in  Court.  The  latter  need  not  be 
in  writing,  but  need  only  be  noted  by  the  presiding  Judge, 
or  by  the  stenographer,  under  his  direction.  It  does  not 
appear  that  the  agreement  in  question  was  not  noted  by  the 
presiding  Judge.  Nothing  appearing  to  the  contrary,  we 
are  bound  to  presume  that  it  was.  Ex  parte  Pearson,  79 
S.  C.  302,  60  S.  E.  706.  Moreover,  it  may  be  inferred 
from  the  record  that  it  was,  in  fact,  noted  by  the  Judge, 
since  he  mentioned  it  in  his  decree. 

In  the  first  paragraph  of  the  complaint,  the  corporate 

existence  of  the  plaintiff  is  alleged.     In  the  first  paragraph 

of  the  answer  it  is  denied,  as   follows:  "The  defendant 

alleges  that  he  has  neither  'knowledge  nor  informa- 

5     tion  sufficient  to  form  a  belief  as  to  the  truthfulness 

of  the  allegation  contained  in  paragraph  one  of  the 

complaint,  and  therefore  denies  the  same.'  "     This  amounts 

to  nothing  more  than  a  general  denial,  and  does  not  put  in 
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issue  the  plaintiff's  corporate  existence  or  capacity  to  sue. 
Steamship  Co,  v.  Rogers,  21  S.  C.  27. 

The  second  paragraph  of  the  answer  admits  the  allega- 
tion of  the  second  paragraph  of  the  complaint.  The  third 
denies  the  allegations  of  paragraphs  3,  4,  5  and  6  of  the 
complaint.  Nothing  at  all  is  said  as  to  the  allega- 
0  %  tions  contained  in  the  other  paragraphs  of  the  com- 
plaint. Section  219  of  the  Cod  eof  Procedure  pro- 
vides that  every  material  allegation  of  the  complaint  not 
controverted  by  the  answer,  as  prescribed  in  section  199, 
shall,  for  the  purposes  of  the  action,  be  taken  as  true.  It 
follows  that  there  was  no  error  in  taking  as  true  all  the 
allegations  of  the  complaint,  except  those  contained  in  para- 
graphs 3,  4,  5  and  6. 

The  statement  by  defendant's  attorney  that  defendant 
had  been  adjudged  a  bankrupt  by  the  Federal  Court  and 
enjoined  from  disposing  of  his  property  and  the  exception 
based  thereon  need  not  be  considered,  as  it  turned  out  that 
the  order  was  reversed,  as  having  been  erroneously  made. 

Upon  calculation  of  the  amount  due  on  the  notes  sued  on, 
we  find  an  error  of  $2.05  against  the  defendant.  In  other 
words,  the  judgment  was  too  great  by  that  amount,  and 
must  be  reduced  accordingly.  It  is,  therefore,  the  judg- 
ment of  this  Court  that  the  judgment  of  the  Circuit  Court 
be  reduced  in  amount  two  and  05-100  dollars,  and  that,  so 
reduced,  it  be  affirmed. 


8870 

STATE  v.  RICHARDSON. 

(82  S.  E.  353.) 

Criminal     Law.      Entry     After     Notice     on     Lands     of     Another. 
Defenses.     Magistrate's   Jurisdiction.     Appeal   and   Error. 

1.  Under  Cr.  Code  1912,  sec.  94,  providing  that  the  party  appealing 
from  a  magistrate's  Court  shall  serve  a  notice  of  appeal  stating  the 


Digits 


zed  by  G00gle 


148  State  v.  Richardson. 


Statement  of  the  Case.  [98  S.  C. 


ground  thereof,  section  95,  requiring  the  magistrate  to  file  in  the 
office  of  the  clerk  of  Court  such  notice  with  the  record  and  state- 
ment of  all  proceedings  in  the  case  and  the  testimony  in  writing 
taken  at  the  trial,  and  signed  by  the  witnesses,  and  section  98,  pro- 
viding that  the  appeal  shall  be  heard  by  the  Court  of  General  Ses- 
sions upon  the  grounds  of  exceptions  made,  and  upon  the  papers 
thereinbefore  required,  without  the  examination  of  witnesses  in  such 
Court,  affidavits  submitted  by  accused  when  his  appeal  was  heard 
in  the  Circuit  Court,  contradicting  the  magistrate's  report  of  the 
testimony,  constituted  no  part  of  the  proceedings  upon  which  the 
appeal  was  to  be  heard,  and  the  Court  properly  refused  to  consider 
them. 

2.  Code  Civ.  Proc.  1912,  sec.  407,  providing,  relative  to  appeals  to  the 
Circuit  Court  from  an  inferior  Court,  that  if  the  appeal  is  founded 
on  an  error  of  fact  not  affecting  the  merits  of  the  action,  and  not 
within  the  knowledge  of  the  magistrate,  the  Court  may  determine 
the  alleged  error  of  fact  on  affidavits,  or,  in  its  discretion,  upon 
examination  of  witnesses,  does  not  apply  to  criminal  cases  in  view  of 
section  8,  which  provided  that  that  Code  is  divided  into  two  parts,  and 
that  the  first  relates  to  Courts  of  justice  and  their  jurisdiction,  and 
the  second  to  civil  actions;  section  407  being  in  the  second  part. 

3.  Code  Civ.  Proc.  1912,  sec.  88,  providing  that  in  every  action  brought 
•  in  a  Court  of  magistrate,  where  the  title  to  real  property  shall  come 

in  question,  defendant  may  set  forth  in  his  answer  any  matter  show- 
ing that  such  title  will  come  in  question,  and  that  the  magistrate 
shall  thereupon  countersign  the  answer  and  deliver  it  to  plaintiff, 
does  not  apply  to  criminal  cases,  and  the  magistrate  in  a  criminal 
case  properly  refused  to  countersign  the  answer. 

4.  In  a  prosecution  for  unlawful  entry  on  lands  of  another,  the  magis- 
trate's Court  is  not  deprived  of  jurisdiction  by  tender  of  issue  as 
to  title. 

Before  C.  J.  Ramage,  special  Judge,  St.  George,  Sep- 
tember, 1913.     Affirmed. 

t 

Prosecution  for  unlawful  entry,  after  notice,  on  lands 
of  another.  The  defendant,  John  Richardson,  Jr.,  being 
convicted  in  the  magistrate's  Court,  appealed  to  the  Court 
of  General  Sessions,  which  affirmed  the  judgment  of  the 
magistrate.  Defendant  then  appealed  from  the  judgment 
of  the  Court  of  General  Sessions.  The  facts  are  stated  in 
the  opinion. 
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Mr.  Legate  Walker,  for  appellant,  submits :  The  affidavits 
submitted  to  the  Circuit  Court  at  hearing  of  appeal  to  show 
error  in  statements  of  fact  in  the  magistrate's  return  should 
have  been  considered  by  the  Court:  Code  Civil  Proc.,  sees. 
406,  408;  Crim.  Code -98,  102;  64  S.  C.  224;  74  S.  C.  443; 
80  S.  C.  92 ;  64  S.  C.  408.  Provision  for  further  return  by 
magistrate:  Sec.  403,  Code  Civil  Proc.,  inapplicable.  Has 
defendant  in  criminal  prosecution  right  to  raise  question  of 
title,  and  so  oust  the  magistrate  of  jurisdiction?  Code 
Civil  Proc,  sees.  88  and  89;  Criminal  Code,  sec.  241.  Code 
Civil  Proc,  sec  87,  distinguished;  35  S.  C.  266,  distin- 
guished; 63  S.  C.  22,  questioned. 

Mr.  Solicitor  Hildebrand  and  Mr.  IV.  A.  Holrnan,  for 
respondent. 

July  9,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gary. 

The  defendant,  John  Richardson,  Jr.,  was  convicted 
before  a  magistrate  for  violating  section  241  of  the  Crimi- 
nal Code,  which  provides  that  every  entry  upon  the  lands 
of  another,  after  notice  from  the  owner  or  tenant  prohibit- 
ing the  same,  shall  be  a  misdemeanor.  The  sentence 
imposed  upon  him  by  the  magistrate  was  that  he  pay  a  fine 
of  $30,  or  Serve  30  days  at  hard  labor  on  the  public  works 
of  the  county.  He  appealed  from  the  sentence  to  the  Cir- 
cuit Court;  but  his  appeal  was  dismissed,  whereupon  he 
appealed  to  this  Court. 

The  first  question  that  will  be  considered  is  whether 
there  was  error  on  the  part  of  his  Honor,  the  pre- 
1  siding  Judge,  in  refusing  to  consider  certain  affi- 
davits. 

The  magistrate,  in  his  report  of  the  testimony,  stated 
that  Joseph  Bivens,  a  witness  for  the  State,  testified  that  he 
had  given  nptice  to  the  defendant  not  to  enter  upon  his  lands 
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for  any  purpose.  When  the  appeal  was  heard  in  the  Cir- 
cuit Court,  the  appellant  submitted  the  affidavit  of  Rene 
Ravenel  and  five  other  persons  to  the  effect : 

"That  he  was  present  at  the  trial  of  this  case  before  J.  E. 
Carroll,  magistrate;  that  Joseph  Biv^ns  testified,  not  only 
once  but  several  times,  that  he  had  given  notice  to  John 
Richardson,  Jr.,  not  to  enter  upon  any  of  his  lands  to  survey 
the  same ;  that  his  attorney,  Mr.  Holman,  endeavored  to  get 
him  to  say  that  he  had  given  an  unqualified  notice  not  to 
enter,  but  he  did  not  testify  to  this." 

As  it  did  not  appear  from  the  record  what  position  the 
presiding  Judge  took  in  regard  to  the  affidavits  submitted 
to  him,  the  matter  was  brought  to  his  attention,  and  he  filed 
the  following  order : 

"In  passing  on  the  above  case,  certain  affidavits  were  pre- 
sented by  counsel  for  defendant.  In  my  discretion,  I 
refused  to  consider  said  affidavits,  but  based  my  judgment 
on  the  testimony  taken  before  the  magistrate.,, 

Section  94  of  the  Criminal  Code  provides  that  the  appel- 
lant shall  serve  notice  of  appeal  on  the  magistrate  within 
five  days  after  sentence. 

Section  95  thereof  is  as  follows : 

"Within  ten  days  after  said  service  the  said  magistrate 
shall  file  in  the  office  of  the  clerk  of  the  Court  the  said  notice, 
together  with  the  record  and  statement  of  all  proceedings 
in  the  case,  and  the  testimony  in  writing  taken 'at  the  trial 
and  signed  by  the  witnesses.,, 

Section  98  thereof  is  as  follows: 

"The  said  appeal  shall  be  heard  by  the  Court  of  General 
Sessions  upon  the  grounds  of  exceptions  made,  and  upon 
the  papers  hereinbefore  required,  and  without  the  exami- 
nation of  witnesses  in  said  Court.  And  the  said  Court  may 
either  confirm  the  sentence  appealed  from,  reverse  or  modify 
the  same,  or  grant  a  new  trial,  as  to  the  Court  may  seem 
meet  and  conformable  to  law." 
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It  will  thus  be  seen  that  the  affidavits  constituted  no  part 
of  the  proceedings  upon  which  the  appeal  was  to  be  heard, 
and  that  there  was  no  error  on  the  part  of  the  presiding 
Judge  in  refusing  to  consider  them. 

2  It   is  true   section  407   of  the   Civil   Code   pn> 
vides : 

"If  the  appeal  is  founded  on  an  error  in  fact  in  the  pro- 
ceedings, not  affecting  the  merits  of  the  action,  and  not 
within  the  knowledge  of  the  magistrate,  the  Court  may 
determine  the  alleged  error  in  fact  on  affidavits,  and  may,  in 
its  discretion,  inquire  into  and  determine  the  same  upon 
examination  of  the  witnesses." 

There  are  several  reasons,  however,  why  said  provision 
is  inapplicable  to  the  case  under  consideration,  one  of  which 
is  that  this  is  a  criminal  proceeding.  Section  8  of  the  Code 
of  Civil  Procedure  is  as  follows : 

"This  Code  of  Procedure  is  divided  into  two  parts :  The 
first  relates  to  Courts  of  justice  and  their  jurisdiction;  the 
second  relates  to  civil  actions  in  the  Courts  of  this  State." 

Section  407  is  included  in  the  second  part  of  the  Code  of 
Procedure.  State  v.  Pitts,  12  S.  C.  180,  32  Am.  Rep.  508; 
State  v.  Reynolds,  48  S.  C.  384,  26  S.  E.  679. 

The  exceptions  raising  this  question  are  overruled. 

The    next    question    that    will    be    considered    is 

3  whether  there  was  error  on  the  part  of  the  presiding 
Judge  in  overruling  the  following  ground  of  appeal : 

"Because  the  magistrate  erred  in  refusing  to  countersign 
the  answer  of  defendant  at  the  time  he  was  requested  so  to 
do;  the  error  being  that  section  88  of  volume  II  of  the  Code 
of  Laws  of  S.  C,  1912,  requires  the  magistrate  to  counter- 
sign such  answer." 

Section  88  is  as  follows : 

"In  every  action  brought  in  a  Court  of  magistrate  where 
the  title  to  real  property  shall  come  in  question,  the  defend- 
ant may,  either  with  or  without  other  matter  of  defense, 
set  forth  in  his  answer  any  matter  showing  that  such  title 
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will  come  in  question.  Such  answer  shall  be  in  writing, 
signed  by  the  defendant  or  his  attorney,  and  delivered  to  the 
magistrate.  The  magistrate  shall  thereupon  countersign  the 
same  and  deliver  it  to  the  plaintiff." 

The  case  of  State  v.  Holcomb,  63  S.  C.  22,  40 

4       S.  E.  1017,  sustains  the  ruling  of  the  presiding  Judge. 
See,  also,  State  v.  Green,  35  S.  C.  26C,  14  S.  E.  619. 

This  Court,  upon  the  request  of  the  appellant's  attorney, 
granted  him  permission  to  review  the  case  of  State  v.  Hol- 
comb, 63  S.  C.  22,  40  S.  E.  1017.  After  careful  considera- 
tion, we  adhere  to  the  rule  therein  stated. 

These  conclusions  practically  dispose  of  all  the  exceptions. 

Appeal  dismissed. 


8871 

GWATHNEY  ET  AL.  v.  BURGISS. 

(82  S.  E.  394.) 

Sales  for  Futube  Delivery.     Pleading.    Joinder  of  Causes  of  Action. 

1.  Under  Code  Civil  Proc,  sec.  218,  a  cause  of  action  on  an  account 
stated  may  be  joined  in  same  complaint  with  a  cause  of  action  on 
an  open  account  arising  out  of  the  same  transactions,  and  a  motion 
to  strike  out  the  cause  of  action  on  the  account  stated  is  properly 
refused. 

la.  In  an  action  on  an  open  account,  plaintiff  must  prove  each  item,  and 
cannot  recover  interest  except  by  express  agreement,  while,  in  an 
action  on  an  account  stated,  he  may  recover  upon  proof  that  defend- 
ant agreed  to  the  account  as  stated,  and  may,  under  Civ.  Code  1912, 
sec.  2516,  recover  interest;  hence  a  third  cause  of  action  on  an 
account  stated,  based  on  practically  the  same  facts  as  those  alleged 
in  the  first  two  causes  of  action,  which  averred  that  there  was  an 
open  account  between  the  parties,  will  not  be  stricken  on  the  ground 
of  redundancy. 

2.  A  demurrer  to  a  complaint  to  recover  for  breach  of  contracts  for 
sale  for  future  delivery  is  properly  overruled  where  the  allegations 
are  susceptible  of  an  inference  that  shows  it  to  have  been  the  bona 
fide  intention  of  the  parties  to  the  contracts,  at  the  time  they  were 
made,  that  the  goods  should  be  sold  and  delivered  in  kind  at  the 
future  time  specified  in  the  contract. 
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8.  In  an  action  by  a  broker  against  his  principal  for  reimbursement 
for  losses  in  purchases  and  sales  of  cotton  for  future  delivery,  it  is 
immaterial  that  the  names  of  the  parties  to  contracts  are  not  given, 
where  it  is  alleged  that  both  buyer  and  seller  had  the  required 
intention  as  to  bona  fide  delivery. 
3a.  Where  defendant  failed  to  furnish  cotton  brokers  with  whom  he  had 
had  transactions  with  sufficient  funds  to  indemnify  themselves  on 
purchases  and  sales  made  for  his  benefit,  the  brokers  were  not  bound 
to  carry  his  contracts  to  maturity;  it  being  the  duty  of  the  principal 
to  indemnify  his  agent. 

4.  That  brokers,  through  whom  defendant  dealt  in  cotton  for  future 
delivery,  closed  out  his  transactions  upon  his  failure  to  deposit  suffi- 
cient margins,  does  not  show  that  defendant  had  no  intention  of 
receiving  and  delivering  the  actual  cotton,  thus  rendering  the  con- 
tract bad  under  Civ.  Code  1912,  sec.  8421,  denouncing  dealings  in 
futures. 

5.  A  demurrer  admits  the  allegations  of  a  pleading  attacked. 

6.  In  an  action  by  a  broker  who  suffered  loss  upon  contracts  entered 
into  for  a  customer  for  the  sale  and  purchase  of  cotton  in  the 
future,  where  different  inferences  as  to  whether  the  transactions 
constituted  dealings  in  futures,  denounced  by  Civ.  Code  1912,  sec. 
8421,  could  be  drawn  from  the  allegations  of  the  complaint  admitted 
by  the  demurrer,  the  complaint  is  good;  the  questions  being  for  the 
jury- 

7.  Under  Civ.  Code  1912,  sec.  8421,  providing  that  every  contract  for 
the  sale  or  transfer  at  any  future  time  of  any  cotton,  etc.,  shall  be 
void,  unless  it  is  the  intention  of  both  parties  to  the  contract  that 
the  cotton  shall  be  actually  delivered,  a  broker  who  entered  into 
contracts  on  behalf  of  defendant  for  the  future  sale  and  purchase 
of  cotton  cannot  recover  thereon,  where  defendant  had  no  intention 
of  actually  receiving  or  delivering  the  cotton. 

Before  Memminger,  J.,  Spartanburg,  April,  1913.  Af- 
firmed. 

Action  by  Archibald  B.  Gwathney,  Jr.,  William  Mitchell, 
Robert  C.  Cairns  and  Edward  E.  Bartlett,  Jr.,  copartners 
trading  as  Gwathney  &  Co.,  against  J.  F.  Burgiss.  From 
an  order  refusing  to  strike  out  the  third  cause  of  action, 
and  overruling  a  demurrer  to  the  complaint,  defendant 
appeals. 

The  pleadings  are  substantially  stated  in  the  opinion. 

Footnote. — See  also  case  of  May  bank  <J-  Co.  v.  Rod  per  8,  post,  in  this 
volume. 
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The  grounds  of  demurrer  were  as  follows : 

The  defendant  hereby  reserves  the  right  to  make  the 
motion  heretofore  noticed  to  strike  out  portions  of  the  com- 
plaint as  irrelevant  and  redundant. 

The  defendant  herein  demurs  to  the  2d  and  3d  causes  of 
action  set  out  in  the  complaint,  because  the  same  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  the 
following  reasons : 

1st.  Because  said  causes  of  action  allege  that  the  contract 
for  the  sale  of  five  hundred  bales  of  cotton  for  delivery  in 
May  and  the  contract  for  the  purchase  of  two  hundred 
bales  of  cotton  for  delivery  in  March  was  a  bona  fide  trans- 
action, with  the  intention  on  both  sides  that  the  actual  cotton 
should  be  delivered  in  March  and  May,  respectively;  that 
the  plaintiffs  closed  out  both  of  said  contracts  on  the  4th 
day  of  January,  long  prior  to  the  time  when  they  matured, 
without  the  authority  or  consent  of  the  defendant,  and 
therefore  in  violation  of  his  rights,  and  therefore  the  plain- 
tiffs can  have  no  claim  against  the  defendant  on  account 
thereof.  If  these  were  bona  fide  transactions,  the  plaintiffs 
could  have  no  right  of  action,  unless  they  perform  their 
part  of  said  contracts  and  carry  same  to  maturity.  Having 
violated  the  contract  by  closing  it  out  before  the  time  stipu- 
lated, they  could  have  no  cause  of  action. 

2d.  Because  it  is  alleged  in  said  causes  of  action  that  the 
plaintiffs  closed  out  the  March  and  May  contracts,  men- 
tioned therein,  because  the  defendant  refused  to  put  up 
$1,500.00  as  margins  to  cover  same,  and  the  allegations  in 
said  causes  of  action  in  this  connection  conclusively  show 
that  it  was  not  the  bona  fide  intention  of  the  plaintiffs,ijnuch 
less  of  the  defendant,  that  the  actual  cotton  should  be  deliv- 
ered in  March  and  May,  respectively,  therefore  said  con- 
tracts were  in  violation  of  the  law  of  this  State  against 
gambling  in  futures,  and  were  null  and  void. 
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3d.  The  defendant  further  demurs  to  the  whole  complaim 
on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute any  cause  of  action  for  the  following  reasons : 

It  appears  from  the  complaint  that  all  the  transactions, 
out  of  which  the  alleged  causes  of  action  grew,  were  for  the 
future  sale  and  delivery  on  one  side  and  the  purchase  and 
acceptance  on  the  other  of  cotton;  that  the  plaintiffs  were 
acting  as  agents  for  the  defendant,  and  that  it  was  the  bona 
fide  intention  of  themselves,  as  agents,  that  the  cotton  should 
be  delivered  and  received  in  kind,  and  there  is  no  allegation 
in  the  complaint  that  it  was  the  bona  fide  intention  of  the 
defendant  to  either  deliver  or  receive  the  cotton  in  kind,  or 
that  defendant  had  authorized  said  agents  to  do  the  things 
alleged  in  the  complaint  with  any  such  bona  fide  intention ; 
that  the  complaint  shows  by  section  XLIV  (44)  thereof 
that  it  was  not  the  intention  of  the  plaintiffs  to  hold  the 
March  and  May  contracts  open  until  they  matured,  so  that 
the  actual  cotton  should  be  delivered,  because  the  plaintiffs 
called  for  "margins"  on  January  3d,  and,  without  authority 
from  the  defendant,  closed  them  out,  showing  conclusively 
that  it  was  not  the  intention  of  the  plaintiffs  that  the  cotton 
should  be  delivered  in  March  and  May,  respectively,  but 
that  they  were  what  are  known  as  future  contracts  or 
gambling  in  futures.  The  acts  of  the  plaintiffs  alleged  in 
this  connection  show  conclusively  that  they  had  no  such 
bona  fide  intention  for  delivery  of  the  actual  cotton. 

4th.  Because  it  appears  from  the  complaint  all  the  way 
through  that  plaintiffs  purchased  and  sold  the  contracts  "in 
their  own  name  and  without  disclosing  defendant's  name;" 
that  it  thus  appears  that  said  Gwathney  &  Co.  on  one  side, 
and  somebody  else,  not  named,  on  the  other,  were  "seller 
and  buyer,"  and  that  the  defendant  had  nothing  to  do  with 
the  "selling  and  buying ;"  that  in  this  action  it  is  Gwathney 
&  Co.,  plaintiffs,  and  Burgiss,  defendant,  who  are  before 
this  Court;  that  there  is  no  allegation  that  the  defendant 
had  any  bona  fide  intention  to  receive  or  deliver  the  cotton 
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in  kind;  that  there  is  no  allegation  that  the  defendant 
ordered  the  cotton  bought  or  sold  under  the  rules  of  the 
New  York  Cotton  Exchange. 

That  the  whole  complaint  alleges  that  the  plaintiffs  and 
some  one,  not  named,  were  the  "seller  and  buyer,"  and  there 
is  no  allegation  that  the  defendant  had  any  intention  that  the 
actual  cotton  should  be  delivered  at  any  time,  and  an  agent 
who  advances  money  for  a  principal  to  buy  or  sell  future 
contracts  cannot  recover  same,  under  the  circumstances  and 
facts  alleged  in  the  complaint. 

Messrs.  Johnson,  Nash  &  Daniel,  for  appellant,  cite :  As 
to  refusal  to  strike  out  third  cause  of  action:  Civil  Code 
3425;  45  S.  C.  307,  368;  71  S.  C.  345.  As  to  first  and 
second  causes  of  action:  54  S.  C.  382 ;  Civil  Code,  sec.  3421 ; 
149  U.  S.  481;  37  L.  Ed.  820  and  110  U.  S.  499,  510,  dis- 
tinguished; 45  S.  C.  308,  369;  54  S.  C.  385;  72  S.  C.  35; 
50  S.  C.  537.  Rules  of  exchange:  58  S.  C.  211.  Conflict 
of  laws,  what  statute  governs:  9  Cyc.  674;  45  S.  C.  344, 
369 ;  2  Kent.  Com.  458 ;  Clark  Contracts  502,  et  seq.;  3  Am. 
&  Eng.  Enc.  of  L.  554;  58  N.  J.  Eq.  219;  2  Hill  319;  1 
Strob.  82;  9  Rich.  262.  Transactions  not  interstate  com- 
merce: 209  U.  S.  406;  52  L.  Ed.  855.  Stats,  at  Large: 
1907,  p.  614;  Crim.  Code,  1912,  sees.  263  to  270;  Civil 
Code,  1912,  sees.  3421  to  3425.  Contracts  not  protected 
by  Constitution:  187  U.  S.  606;  47  L.  Ed.  323;  8  Cyc.  887; 
1*84  U.  S.  425;  50  L.  R.  A.  763;  69  S.  C.  527;  21  L.  R.  A. 
789 ;  46  Law  Ed.  623. 

Messrs.  Sanders  &  DePass  and  John  R.  Abney,  for 
respondent,  cite:  Joinder  of  causes  of  action  on  open 
account  for  original  debt  with  cause  of  action  on  account 
stated  proper:  1  Saunders  on  PI.  &  Ev.  42;  17  Abb.  Pr. 
340;  1  App.  Div.  610.  Account  stated:  4  Cranch.  306, 
309.  Demurrer  as  to  first  and  second  cause  of  action  prop- 
erly overruled:  149  U.  S.  481,  498;  62  N.  Y.  535,  540, 
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542A;  55  N.  Y.  425;  67  N.  Y.  138,  145 ;  63  N.  Y.  370,  396; 
217  Pa.  173;  135  Fed.  47;  198  U.  S.  236,  249;  137  App. 
Div.  110;  202  N.  Y.  603.  The  demurrer  so  far  as  it  relates 
to  the  whole  complaint,  zvas  properly  overruled:  M  oak's 
Van  Santvoord's  Pleadings  (3  ed.)  *652;  10  How.  Pr. 
(N.  Y.)  222;  54  Misc.  (N.  Y.)  152.  As  to  contracts  in 
names  of  plaintiffs:  19  N.  Y.  170;  149  U.  S.  481,  489; 
198  U.  S.  236,  247;  137  App.  Div.  (N.  Y.)  110;  202  N.  Y. 
603.  These  transactions  are  excepted  by  the  statute  of 
South  Carolina,  upon  which  the  demurrer  is  based,  as  the 
orders  and  reports,  of  execution  and  result  were  between 
citizens  of  different  States,  and  the  transactions  were  by 
mail  and  wire:  Stats.  1907,  pp.  614-16.  The  contracts  are 
New  York  contracts,  and  the  statutes  of  South  Carolina  do 
not  apply  to  them:  83  U.  S.  314;  91  U.  S.  406. 

July  13,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  to  plaintiffs  from  defendant,  arising  out  of  dealings 
in  cotton  futures  on  the  New  York  Cotton  Exchange  by 
plaintiffs  as  agents  of  defendant.  The  plaintiffs  state  their 
case  in  three  causes  of  action.  The  complaint  is  too  long 
to  report  in  full.  It  contains  a  good  deal  of  repetition  in 
stating  the  details  of  the  various  transactions,  so  that  we 
shall  state  only  the  substance  of  the  allegations,  omitting 
formal  allegations  and  such  as  are  not  material  to  the  con- 
sideration of  the  question  made  by  the  appeal. 

The  facts  alleged  are:  Plaintiffs  are  cotton  commission 
merchants  and  brokers  of  the  city  of  New  York  and  mem- 
bers of  the  New  York  Cotton  Exchange.  Defendant  is  a 
resident  of  Spartanburg,  S.  C.  The  purchases  and  sales 
hereinafter  mentioned  were  made  by  plaintiffs  for  defend- 
ant, as  his  agents,  subject  to  the  by-laws,  rules  and  regula- 
tions of  said  exchange.     Except  those  of  January  4,  1912, 
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which  will  be  specially  noticed  later,  each  was  made  at  the 
request  of  defendant,  and  he  was  promptly  notified  of  each 
by  wire  and  mail,  and  also  of  the  results  of  the  transactions, 
as  they  were  closed  out  by  statements,  showing  the  details 
of  the  transactions,  including  the  deduction  or  addition  of 
the  commissions  which  plaintiffs  were  entitled  to  charge 
under  the  rules  of  the  exchange.  Each  purchase  and  sale 
was  made  in  the  name  of  the  plaintiffs,  without  disclosing 
the  name  of  the  defendant.  The  foregoing  facts  are  stated 
in  each  cause  of  action  to  which  they  are  appropriate.  The 
intention  of  the  parties  as  to  the  transactions  is  alleged  in 
the  following  language :  "It  was  the  bona  fide  intention  of 
both  parties— seller  and  buyer — at  the  time  of  making  such 
contract  that  the  cotton  should  be  actually  delivered  and 
received  in  kind  at  the  future  period  mentioned,  and  cer- 
tainly such  was  the  bona  fide  intention  of  plaintiffs,  as  agents 
for  defendant." 

The  transactions  set  up  as  the  first  cause  of  action  were 
as  follows: 

1.  Aug.  24,  1911,  bought  100  bales  for  January,  1912, 
delivery.  Sept.  8,  1911,  closed  this  transaction  by  selling 
100  bales  for  January,  1912,  delivery,  making  for  defend- 
ant $110.00. 

2.  Aug.  25,  1911,  bought  100  bales  for  October  delivery. 
Aug.  28,  1911,  bought  100  bales  for  October  delivery. 
Sept.  5,  1911,  closed  these  transactions  by  selling  200  bales 
for  October  delivery,  making  for  defendant  $40.00. 

3.  Sept.  29,  1911,  sold  400  bales  for  December  delivery. 
Oct.  7,  1911,  closed  this  transaction  by  buying  400  bales 
for  December  delivery,  making  for  defendant  $820.00. 

4.  Sept.  30,  1911,  sold  100  bales  for  October  delivery. 
Oct.  11,  1911,  closed  this  transaction  by  buying  100  bales 
for  October  delivery,  making  for  defendant  $295.00. 

5.  Oct.  1G,  1911,  sold  200  bales  for  May,  1912,  delivery. 
Oct.  28,  1911,  closed  this  transaction  by  buying  200  bales 
for  May,  1912,  delivery,  making  for  defendant  $100.00. 
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6.  Nov.  26,  1911,  sold  400  bajes  for  May,  1912,  delivery. 
Dec.  13,  1911,  closed  this  transaction  by  buying  400  bales 
for  May,  1912,  delivery,  making  for  defendant  $340.00. 

7.  Dec.  13,  1911,  bought  100  bales  for  May,  1912, 
delivery.  Dec.  18,  1911,  closed  this  transaction  by  selling 
100  bales  for  May,  1912,  delivery,  making  for  defendant 
$65.00. 

8.  Sept.  13,  1911,  bought  200  bales  for  January,  1912, 
delivery.  Dec.  28,  1911,  closed  this  transaction  by  selling 
200  bales  for  January,  1912,  delivery,  losing  for  defendant 
$2,680.00. 

The  difference  between  the  sum  of  the  previous  gains 
and  the  loss  on  this  transaction  is  $910.00,  payment  of 
which  was  duly  demanded  of  defendant  and  refused. 

The  following  transactions  are  set  up  as  the  second  cause 
of  action: 

Dec.  18,  1911,  sold  500  bales  for  May,  1912,  delivery. 
Dec.  29,  1911,  bought  200  bales  for  March,  1912,  delivery. 
While  plaintiffs  were  carrying  these  contracts,  defendant 
became  indebted  to  them,  as  stated  in  the  first  cause  of 
action,  in  the  sum  of  $910.00.  In  the  meantime,  the  price 
of  cotton  for  May  and  March  deliveries  so  rose  that  on 
January  3,  1912,  these  contracts  showed  a  loss  of  $510.00, 
which,  with  plaintiffs'  commissions,  $105.00,  and  the  pre- 
vious loss  of  $910.00,  amounted  to  $1,525.00.  Thereupon, 
plaintiffs  demanded  of  defendant  a  remittance  of  $1,500.00 
to  cover  these  losses  and  their  commissions  in  part.  Their 
demand  was  refused.  Thereupon,  plaintiffs  notified  defend- 
ant that  unless  they  were  notified  by  11:45  o'clock  the 
next  day  that  remittance  of  said  sum  had  been  made  they 
would  liquidate  said  contracts.  Defendant  failed  to  make 
the  remittance,  and,  on  January  4,  1912,  plaintiffs  closed 
these  transactions  by  buying  500  bales  for  May,  1912, 
delivery,  and  by  selling  200  bales  for  March,  .1912,  delivery, 
the  former  resulting  in  a  loss  to  defendant  of  $675.00,  and 
the  latter  in  a  gain  of  $180.00,  the  net  result  being  a  loss  to 
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defendant  of  $495.00,  which,  with  the  previous  loss  of 
$910.00,  makes  $1,405.00,  for  which  judgment  is  demanded 
against  defendant. 

In  the  third  cause  of  action,  the  transactions  of  the  first 
and  second  causes  of  action  are  set  up  as  a  cause  of  action 
on  an  account  stated,  it  being  therein  alleged  that  the 
account  between  the  parties  was  stated  on  January  4,  1912; 
that  it  was  found  that  the  sum  of  $1,405.00  was  then  due 
to  plaintiffs  from  defendant;  and  that  defendant  agreed  to 
said  statement  of  the  account  and  promised  to  pay  the  same, 
but  no  part  thereof  has  been  paid. 

The  defendant  moved  to  strike  out  the  third  cause  of 
action  as  irrelevant  and  redundant,  and  demurred  to  the 
first  and  second  causes  of  action,  and,  also,  to  the  whole 
complaint  for  insufficiency.  The  motion  was  refused,  and 
the  demurrer  was  overruled. 

The  ground  of  the  motion  to  strike  out  the  third  cause 

of  action  is  that  it  was  merely  a  repetition  of  the  facts  of 

the  first  and  second,  and,  therefore,  redundant.     This 

1,  la  ground  is  not  well  taken.     There  is  this  difference : 

The  first  and  second  causes  of  action  are  based  upon 

items  of  an  open  account,  while  the  third  is  upon  an  account 

stated. 

There  are  material  differences  in  the  rights  of  the  parties 
in  an  action  on  an  open  account,  and  in  an  action  on  the 
same  account,  as  an  account  stated.  Some  of  them  are: 
In  the  first,  plaintiff  must  prove  each  item  of  the  account, 
and  cannot  recover  interest,  except,  in  equity,  under  peculiar 
circumstances,  or  upon  an  express  agreement  to  pay  interest. 
In  the  second,  he  may  rest  his  case  upon  proof  that  defend- 
ant agreed  to  the  account,  as  stated,  and  promised  to  pay 
it,  and  interest  is  recoverable  on  such  an  account  by  statute. 
Civ.  Code,  sec.  2516.  There  are  also  differences  in  the 
defenses  which  are  available  under  a  general  denial  in  the 
two  cases. 
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It  is  permissible,  under  section  218  of  the  Code  of  Pro- 
cedure, to  join  in  the  same  complaint,  a  cause  of  action  on 
open  account  and  one  on  the  same  account,  as  an  account 
stated,  as  both  causes  of  action  arise  out  of  contract.  In 
such  a  case,  if  the  plaintiff  fails  to  prove  the  cause  of  action 
on  the  account  stated,  he  may,  nevertheless,  recover  on 
the  open  account.  The  motion  was,  therefore,  properly 
refused. 

The  grounds  of  demurrer  are  long  and  argumentative  in 

form.     We   shall   not   state   them   here,   as   they  will   be 

reported.     They  make  the  point  that,  notwithstanding  the 

allegations  of  the  complaint,  as  to  the  intention  of 

2,  7  the  parties  thereto,  the  transactions  therein  stated 
fall  under  the  ban  of  the  statute  of  this  State  (sec. 
3421  Civ.  Code,  1912,  being  sec.  2310  Civ.  Code,  1902), 
which  declare  such  contracts  void,  unless  (one  of  the  excep- 
tions mentioned  in  the  statute)  it  is  the  bona  fide  intention 
of  both  the  parties  to  the  contract,  at  the  time  of  making 
the  same,  that  the  cotton,  or  other  thing  bought  or  sold, 
shall  be  actually  delivered  and  received  in  kind  at  the  future 
period  mentioned.  Defendant's  contention  is  based  upon  an 
inference  from  the  facts  stated  in  the  complaint.  It  is 
argued  that  the  allegation  of  intention  as  to  the  May  and 
March  contract  is  conclusively  shown  to  be  untrue,  because 
plaintiffs  closed  out  said  contracts,  on  January  4,  1912, 
before  they  matured,  without  authority  from  defendant, 
and,  therefore,  in  violation  of  his  rights;  hence  they  have 
no  cause  of  action;  that  if  they  were  bona  fide  transactions, 
plaintiffs  would  have  no  right  of  action,  unless  they  per- 
formed their  part  of  the  contracts,  and  carried  them  to 
maturity.  This  argument  is  faulty  in  several  aspects:  1.  It 
overlooks  the  reason  why  the  contracts  were  closed  outt  to  wit, 
the  refusal  of  the  defendant,  after  demand,  to  indemnify  the 
plaintiffs,  his  agents,  against  loss.  The  principal  impliedly 
agrees  to  indemnifyhis  agent  against  liability  for  loss  incurred 
in  consequence  of  acts  done  in  pursuance  of  the  agency,  and 

11—98. 
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to  reimburse  him  for  losses  sustained  in  the  execution  of  the 
agency.  Bibb  v.  Allen,  149  U.  S.  481 ;  13  Sup.  Ct.  950;  31 
Cyc.  1532;  Mecham  on  Agency,  sees.  G53,  977,  1031.  2.  It 
assumes  that,  if  the  contracts  were  valid,  it  was  the  duty  of 
the  plaintiffs  to  carry  them  to  maturity,  which  they  were  not 
bound  to  do,  for  the  reason  just  stated.  3.  It  assumes  that  the 
only  inference  to  be  drawn  from  closing  out  the  contracts  is 
that  there  was  no  intention,  when  they  were  made,  to  per- 
form them  by  actual  delivery  of  the  cotton.  But  the  closing 
out  of  the  contracts  is  not  necessarily  inconsistent  with  the 
intention  alleged.  When  the  defendant  pr'actically  repu- 
diated the  contracts  by  refusing  to  indemnify  the  plaintiffs, 
they  had  the  right  to  do  whatever  was  reasonably  necessary 
to  protect  themselves  against  further  possible  loss.  There 
was  one  way,  if  not  the  only  way,  by  which  they  could  cer- 
tainly do  this,  and  that  was  adopted  by  the  plaintiffs.  They 
had  sold  and  agreed  to  deliver  500  bales  in  May.  To 
enable  themselves  to  perform  that  contract,  they  bought  500 
bales  to  be  delivered  to  them  in  May,  so  that  they  would 
have  the  cotton  to  deliver  to  the  person  to  whom  they  had 
sold  it.  And  they  had  bought  and  agreed  to  receive  for 
defendant  200  bales  in  March.  Not  wanting  it  themselves, 
they  sold  200  bales  for  March  delivery,  so  that  they  could 
have  some  one  to  whom  they  could  deliver  it,  when  it  was 
delivered  to  them.  And  so,  the  two  transactions  were 
liquidated,  without  further  loss  either  to  the  plaintiffs  or 
the  defendant.  4.  It  ignores  the  allegation  of  intention,  the 
truth  of  which  is  admitted  by  the  demurrer.  No  doubt,  if 
the  facts  stated  and  admitted  to  be  true  are  susceptible  of 
only  one  reasonable  inference,  it  is  one  of  law  for  the 
Court;  but,  where  they  admit  of  more  than  one  inference, 
as  we  have  shown  they  do  in  this  case,  no  matter  how  strong 
or  convincing  one  of  them  may  be,  it  is  the  province  of  the 
jury  to  say  which  is  the  correct  inference.  As  said  by  the 
Supreme  Court  of  the  United  States,  in  Irwin  v.  Williar, 
4  Sup.  Ct.  Reporter  409;  110  U.  S.  499,  510:     "We  do 
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not  doubt  that  the  question  whether  the  transactions  came 
within  the  definition  of  wagers  is  one  that  may  be  deter- 
mined upon  the  circumstances,  the  jury  drawing  all  proper 
inferences  as  to  the  real  intent  and  meaning  of  the  parties; 
for  as  was  properly  said  in  the  charge:  'It  makes  no  dif- 
ference that  a  bet  or  wager  is  made  to  assume  the  form  of 
a  contract.  Gambling  is  none  the  less  such  because  it  is 
carried  on  in  the  form  or  guise  of  legitimate  trade.'  It 
might,  therefore,  be  the  case,  that  a  series  of  transactions, 
such  as  that  described  in  the  present  record,  might  present 
a  succession  of  contracts,  perfectly  valid  in  form,  but  which, 
on  the  face  of  the  whole,  taken  together  and  in  connection 
with  all  the  attending  circumstances,  might  disclose  indubit- 
able evidence  that  they  were  mere  wagers.  The  jury  would 
be  justified  in  such  a  case,  without  other  evidence  than 
that  of  the  nature  and  circumstances  of  the  transactions,  in 
reaching  and  declaring  such  a  conclusion. " 

The  next  point  is  that  there  is  no  allegation  that  defend- 
ant had,  at  the  time  of  making  the  contracts,  the  intention 
prescribed  by  the  statute,  as  a  condition  of  their  validity. 
The  allegation  is  that  both  parties  to  the  contracts — "seller 
and  buyer" — had  the  required  intention.  It  is  further 
alleged  that,  in  making  each  contract,  the  plaintiffs  were  the 
agents  of  defendant.  '  Therefore,  the  defendant  was  a  party 
to  each  contract — as  seller  or  buyer.  The  allegation  was 
intended  to  apply  to  him  in  the  relation  which  he  actually 
bore  to  the  respective  transactions,  as  well  as  to  the  other 
parties  thereto,  though  they  are  not  named.  But'  the  fact 
that  they  are  not  named  is  not  material.  That  is  evi- 
dentiary. They  are  not  before  the  Court.  The  plaintiffs 
further  allege  that  their  own  intentidn,  as  agents  of  the 
defendant,  was  as  required  by  the  statute.  But  whether 
they  so  intended  or  not,  the  defendant  is  not  liable,  unless 
he  had  the  required  intention.  Riordan  v.  Doty,  50  S.  C. 
537,  27  S.  E.  939 ;  Harvey  v.  Doty,  54  S.  C.  382,  32  S.  E. 
501. 
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These  views  make  it  unnecessary  to  consider  the  grounds 
relied  upon  by  the  plaintiffs  in  the  Circuit  Court  in  oppo- 
sition to  the  demurrer,  and,  in  this  Court,  to  sustain  the 
order  appealed  from,  which  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Watts  con- 
cur in  the  judgment  of  the  Court. 

Mr.  Justice  Fraser,  dissenting.  I  dissent.  This  is  an 
action  by  the  plaintiff  against  the  defendant  for  failure  to 
pay  losses  on  various  contracts  for  future  delivery  of  cotton. 
The  plaintiff  alleges  that  on  the  24th  day  of  August,  1911, 
he  (plaintiff),  on  the  order  of  the  defendant,  bought,  in  his 
own  name  on  the  New  York  Exchange,  one  hundred  bales 
of  cotton  for  delivery  in  January,  1912.  That  thereafter, 
on  the  5th  day  of  September,  1911,  the  defendant,  by  tele- 
gram, directed  the  plaintiff  to  close  out  said  transaction  by 
selling  one  hundred  bales  of  cotton  for  said  January 
delivery.  That  on  the  8th  of  September,  1911,  plaintiff 
closed  out  said  transaction  by  selling  one  hundred  bales  of 
cotton.  That  in  the  same  manner,  on  25th  of  August, 
1911,  he  bought  one  hundred  bales  of  cotton,  in  his  own 
name,  for  the  defendant,  for  delivery  in  October,  1911, 
and  on  the  28th  of  August,  1911,  he  bought  another  one 
hundred  bales  for  the  defendant  for  October  delivery^  and 
on  the  5th  September,  1911,  by  the  defendant's  direction, 
the  plaintiff  closed  out  said  transaction  by  a  sale  of  two 
hundred  bales  of  cotton  for  October,  1911,  delivery. 

There  is  no  use  to  go  through  all  the  transactions  set  out, 
they  are  of  the  same  nature.  The  plan  is  to  buy  one  hun- 
dred bales  of  cotton  and  then  before  the  time  for  delivery, 
one  hundred  bales  are  sold.  If  it  is  the  same  cotton  or  the 
same  parties,  the  complaint  does  not  say  so.  When  the 
plaintiff  buys  or  sells  for  the  defendant,  the  name  of  the 
other  principal  is  not  given.     When  a  merchant  in  legiti- 
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mate  business  makes  a  contract  to  buy  goods  and  then  makes 
a  contract  to  sell  goods,  he  is  doing  business,  not  closing 
out  his  business.  Here,  when  the  defendant  buys  100  bales 
of  cotton  and  then  sells  100  bales  of  cotton,  the  transac- 
tion is  closed.  The  defendant  has  made  two  contracts  to 
do  two  things  and  therefore  he  is  not  required  to  do  either. 
According  to  the  complaint,  the  contract  to  deliver  in  Jan- 
uary was  "closed  out"  by  the  contract  to  receive  in  January. 
What  possible  connection  in  real  business  can  there  be  unless 
there  is  an  agreement  to  offset  the  sale  against  the  purchase  ? 
There  is  no  such  obligation  here.  The  statutes  of  this 
State  make  all  contracts  for  future  delivery  void  with  three 
exceptions : 

1.  Where  the  seller  is  the  owner  of  the  cotton,  or 

2.  Authorized  by  the  owner  to  sell,  or 

3.  It  was  the  bona  fide  -intention  of  both  parties,  at  the 
time  of  making  the  contract,  that  the  cotton  should  be  sold 
and  delivered  in  kind  at  the  future  time  specified  in  the 
contract. 

The  plaintiff  seeks  to  recover  under  No.  3.  The  allegations, 
however,  reiterated  time  and  again,  are,  that  the  second 
contract  closed  out  the  first  contract.  The  effect  of  the 
making  of  the  second  contract  in  every  series  was  to  annul 
the  first  and  relieve  the  defendant  of  all  obligation  except 
to  pay  or  receive  the  differences.  This  complaint  alleges  a 
demand  for  the  differences  and  not  a  demand  for  delivery 
or  receipt  of  the  cotton.  If  the  plaintiff  had  bona  fide  con- 
tracts to  deliver  and  receive  cotton,  then  the  failure  to 
deliver  and  receive  the  cotton  is  the  breach  of  the  contract 
and  there  is  no  allegation  of  a  failure  to  deliver  or  receive 
cotton.  Even  if  the  allegation  of  a  bona  fide  intention  to 
deliver  and  receive  is  a  sufficient  allegation  of  a  legal  con- 
tract, no  breach  of  it  has  been  alleged,  and,  therefore,  no 
cause  of  action  has  been  stated. 

It  will  be  observed  further  that  the  allegation  of  bona  fides 
is  not  made  as  to  all  the  purchases  and  sales.     Paragraphs 
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34  and  30  constitute  one  group.  The  complaint  unites 
these  two  transactions  as  one  and  makes  the  allegation 
of  bona  fides  only  as  to  the  purchase.  The  allegation 
of  loss  is  as  to  the  combined  contracts  and  there  is  no  allega- 
tion of  loss  as  to  the  purchase  alone.  Even  supposing  that 
the  allegation  of  bona  fides  is  sufficient  to  sustain  an  action 
for  loss  on  the  purchase,  yet  there  is  no  allegation  of  bona 
fides  as  to  the  contract  of  sale,  and  the  contract  of  sale  is 
illegal  (see  Code,  1912,  section  3425),  and  when  the  com- 
plaint bases  the  right  to  recover  on  the  result  of  two  con- 
tracts, one  legal  and  the  other  illegal,  then  the  result  is 
bound  to  be  tainted  with  illegality  and  unenforceable,  i.  e.% 
the  complaint  has  not  stated  a  cause  of  action.  Indeed 
the  allegation  as  to  a  bona  fide  intention,  to  receive  and 
deliver,  could  not  have  been  made  as  to  the  sale  because 
the  contract  of  sale  is  alleged-  to  have  "closed  out  the 
transaction."  There  could  therefore  have  been  no  inten- 
tion to  deliver  or  receive  on  the  second  contract  of  this 
series.  It  will  be  observed  that  in  the  first  and  second 
causes  of  action  the  allegation  of  bona  fides  is  alleged  as 
to  only  one  part  cf  one  series  of  purchase  and  sale.  Each 
cause  of  action  must  be  complete  in  itself. 

The  third  cause  of  action  is  for  an  account  stated.  The 
separate  causes  of  action  are  not  mentioned  and  not  relied 
upon.  The  allegation  as  to  bona  fides,  therefore,  must  be 
confined  to  the  account  stated.  That  transaction  dealt  with 
the  payment  of  money  only,  and  in  that  transaction  w 
cotton  was  to  have  been  delivered  or  received.  Even  if  the 
defendant  had  gone  further  than  merely  giving  his  consent 
to  the  result  of  the  stated  account  and  promise  to  pay  it,  and 
had  given  his  most  solemn  note,  bill,  bond,  judgment,  mort- 
gage or  other  security  in  whole  or  in  part  for  the  balance 
of  the  account,  the  security  so  given  would  have  been  utterly 
void,  frustrate  and  of  noneffect  to  all  intents  and  purposes 
whatsoever.     Civil  Code,  1012,  section  3425. 
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Even  if  the  third  cause  of  action  could  borrow  allega- 
tions from  the  first  and  second  causes  of  action,  we  have 
seen  they  cannot  stand  because  each  of  them  is  based  in  part 
on  illegal  transactions. 

It  seems  to  me  that  this  complaint  not  only  states  no 
cause  of  action,  but  states  contracts  that  the  statutes  have 
expressly  declared  illegal. 

The  purchases  and  sales  are  said  to  have  been  made  sub- 
ject to  the  rules  of  the  New  York  Exchange.  What  are 
those  rules?  It  may  be  that  no  reference  to  the  rules  need 
be  made,  but  the  reference  is  made,  and  if  the  rules  required 
the  delivery  and  receipt  in  every  contract,  it  would  have 
been  a  useful  allegation.  The  complaint  does  allege  that 
exhibit  II  was  made  in  accordance  with  those  rules,  and 
exhibit  II  shows  that  the  failure  to  deliver  and  receive 
was  unworthy  of  mention.  Exhibit  II  shows  that  the 
differences,  in  money  only,  constituted  the  breach  of  the 
contract.  Exhibit  II  does  not  show  that  receipt  and 
delivery  in  kind  could  not  be  had,  but  that  is  not  the 
question.  If  the  rules  are  pertinent  at  all,  they  must 
require  receipt  and  delivery  in  kind,  and  exhibit  II  (if 
in  accordance  with  the  rules  as  alleged)  shows  that  dif- 
ferences only  were  required.  The  statutes  require  a  botm 
fide  intention  to  deliver  and  receive  in  kind.  The  defend- 
ant was  both  buyer  and  seller  in  each  series.  The 
statute  requires  that  both  buyer  and  seller  in  each  con- 
tract shall  intend  to  deliver  and  receive  in  kind.  It  may  be 
said  that  the  allegation  of  a  bona  fide  intention  does  not 
apply  to  all  the  transaction,  but  it  does  apply  to  those  in 
which  the  defendant  lost  out.  If  the  defendant  wants  to 
disregard  those  items  in  which  he  won,  the  Court  is  at 
liberty  to  do  so.  The  statute  does  not  permit  the  Courts 
to  separate  the  good  from  the  bad,  but  declares  that  if  the 
illegal  feature  enters  at  all,  the  whole  shall  be  utterly  void. 
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frustrate  and  of  noneffcct  to  all  intents  and  purposes  what- 
soever. 

For  these  reasons  I  dissent. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 


8872 

FIRST    NATIONAL    BANK    v.    CAROLINA    MIDLAND    WARE- 
HOUSE CO.  ET  AL. 

(82  S.  E.  405.) 

Revival  of  Judgments. 

A  judgment  obtained  and  entered  in  1895  cannot  be  revived  by 
service  of  summons  to  renew  execution  after  the  expiration  of  ten 
years  from  that  date. 

Before  Gage,  J.,  Barnwell,  November,  1913.     Affirmed. 

Proceeding  under  summons  to  renew  execution  on  judg- 
ment recovered  in  1805,  issued  and  served  in  October,  1913. 
From  order  refusing  motion,  J.  R.  Pringle  and  T.  Moultrie 
Mordecai,  receivers  of  the  Royal  Fertilizer  Company,  claim- 
ing the  judgment  under  an  assignment  from  the  plaintiff, 
First  National  Bank  of  Charleston,  made  on  23  June,  1911. 
Appeal. 

Mr.  Thos.  M.  Boulware,  for  appellant,  cites:  13  S.  C.  120 
and  59  S.  C.  70. 

Mr.  James  M.  Patterson,  for  respondents,  cites:  81  S.  C. 
89;  45  S.  C.  11;  19  S.  C.  498;  Code  Civil  Proc.,  sees.  347 
to  349. 

July  15,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 
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This  was  a  summons  to  renew  an  execution,  and  was 
heard  by  his  Honor,  Judge  Gage,  at  the  Fall  term  of  the 
Court,  in  1913,  for  Barnwell  county.  .  The  summons  (issued 
October  1,  1913)  recited  that  the  judgment  was  obtained 
and  entered  upon  the  docket,  and  execution  issued  thereon 
April  10,  1895,  from  the  Court,  but  that  the  active  energy 
had  expired,  and  defendants  were  summoned  to  show  cause 
why  the  same  should  not  be  renewed  at  the  next  term  of 
Court.  The  defendants  answered,  and  alleged  that  more 
than  ten  years  had  elapsed  since  the  rendition  and  entry  of 
the  judgment,  and  that  the  lien  thereof,  if  any,  had  been 
lost.  His  Honor  refused  the  motion  without  prejudice  to 
the  plaintiff  to  prosecute  his  remedy  in  any  other  way  he 
sees  fit  except  that  determined  in  this  proceeding.  The 
plaintiff  appeals  and,  by  three  exceptions,  alleges  error  on  the 
part  of  his  Honor.  At  the  hearing  exceptions  two  and 
three  were  abandoned.  The  first  exception  is  as  follows: 
"1.  Because  his  Honor  erred  in  sustaining  and  holding  suf- 
ficient the  return  made  by  the  defendant,  C.  M.  Edenfield,  to 
the  summons  to  renew  execution  on  said  judgment,  in  that, 
this  being,  not  a  summons  to  revive  said  judgment,  but  a 
summons  to  renew  execution,  which  is  the  equivalent  of  a 
motion  for  leave  to  issue  execution.  His  Honor  erred  in 
applying  the  law  governing  the  revival  of  judgments,  and  in 
not  holding,  that  the  plaintiff  could  apply  to  the  Circuit 
Court  for  leave  to  issue  execution  on  its  judgment  after  ten 
years  from  its  date  and  within  twenty  years  therefrom. " 

This  exception  is  overruled.  Sections  347-349  of  Code 
Civ.  Proc.  1912,  provides  how  an  execution  can  be  revived 
and  that  it  must  be  within  ten  years  after  rendition  of  judg- 
ment. Blohme  v.  Schmancke,  81  S.  C.  89,  61  S.  E.  1060, 
and  cases  therein  cited. 

Judgment  affirmed. 

Mr.  Justice  Ga(GE  was  disqualified,  and  did  not  sit  in 
this  case. 
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LOTT  v.  SOUTHERN  RAILWAY  CO. 

(82  S.  E.  795.) 

Appeal  and  Eimon.     Orders  Appealable.     New  Trials. 

An  order  of  the  Circuit  Court  granting  a  new  trial,  in  a  case  removed 
into  that  Court  by  appeal  from  a  magistrate's  Court,  is  not  appeal- 
able, where  the  amount  of  damages  has  not  been  determined  and  the 
Supreme  Court  could  not  render  judgment  absolute  if  it  should 
determine  that  no  error  was  committed  in  granting  the  new  trial 
(See  Eaker  v.  Floyd,  97  S.  C.  881,  81  S.  E.  656.) 

Before  Gage,  J.,  Barnwell,  November,  1913.  Appeal  dis- 
missed. 

Action  by  Mrs.  Quilla  Lott  against  Southern  Railway 
Company.  From  order  of  Circuit  Court  granting  a  new 
trial,  the  defendant  appeals.  The  facts  are  stated  in 
opinion. 

Mr.  J.  Henry  Johnson,  for  appellant,  submits:  Circuit 
Judge  should  have  given  judgment  absolute  for  defendant: 
Code  Civil  Proc,  sec.  407;  lb.,  sec.  304. 

Mr.  A.  H.  Nine  stein,  for  respondent. 

July  15,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  action  was  brought  before  a  magistrate  for  ten  dol- 
lars damages  to  a  suit  case,  and  fifty  dollars,  penalty  under 
the  statute  for  nonpayment.  The  magistrate  gave  judg- 
ment for  the  amount  of  the  claim  and  the  penalty.  Upon 
appeal,  the  case  was  heard  by  Judge  Gage.  He  was  not  sat- 
isfied with  the  proof  as  to  the  damages  and  granted  a  new 
trial.     From  this  order  this  appeal  is  taken. 
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The  amount  of  actual  damages  has  not  been  determined. 
This  Court  can  not  give  judgment  absolute  and  the  order  is 
not  appealable. 

Appeal  dismissed. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 


§874 

EASTERLING  v.  ODOM. 

(82  S.  E.  407.) 

Claim  and  Delivery.     Process.     Appeal  and  Error. 

1.  Service  of  summons  may  be  made  by  any  person  not  a  party  to  the 
action. 

2.  An  interlocutory  administrative  order  directing  a  sheriff  of  one 
county  to  seize  and  take  cattle  in  another  county,  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  (sec.  259),  does  not  involve 
the  merits,  and  is  not  appealable. 

8.  Where  the  venue  of  an  action  for  claim  and  delivery  of  certain  cattle 
laid  in  C.  was  changed  to  M.  for  convenience  of  witnesses,  error  in 
directing  the  sheriff  of  M.  to  seize  the  cattle  in  C.  for  immediate 
delivery  to  plaintiff  did  not  present  an  issue  "involving  the  merits," 
and  was  therefore  not  a  matter  on  which  to  base  an  appeal  author- 
ized by  Code  Civ.  Proc.  1912,  sec.  11,  par.  1. 

Before  Frank  B.  Gary,  J.,  Bennettsville,  November, 
1913.     Appeal  dismissed. 

Action  by  H.  T.  and  A.  G.  Easterling,  copartners,  etc., 
against  C.  D.  Odom.  The  order  appealed  from  was  as 
follows : 

"This  case  comes  before  me  on  a  motion  made  by  plain- 
tiffs, for  the  removal  of  the  cause  from  Chesterfield  county, 
where  the  action  •was  instituted,  to  Marlboro  county,  where 
all  of  the  parties  reside,  and  for  the  purpose  of  obtaining 
such  order  of  this  Court  as  will  permit  the  sheriff  of  Marl- 
boro county  to  seize  the  cattle  described  in  the  complaint. 
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It  seems  that  the  above  entitled  action  is  one  for  the  claim 
and  delivery  of  certain  cattle  claimed  by  the  plaintiffs  now  in 
the  possession  of  the  defendant,  in  his  pasture,  which  is  just 
across  the  Pee  Dee  River  in  Chesterfield  county. 

It  further  appears  that  the  defendant  herein,  through  his 
counsel,  has  expressed  a  willingness  to  have  T:he  case  trans- 
ferred from  Chesterfield  county  to  Marlboro  county,  and  the 
question  I  am  called  upon  to  decide,  is  whether  the  cause, 
having  been  transferred  by  consent  to  Marlboro  county,  the 
sheriff  of  the  last  named  county  should  not  be  permitted  and 
required  to  seize  the  cattle  claimed  as  fully  and  effectually  as 
if  the  said  cattle  were  in  Marlboro  county.  It  appearing  to 
my  satisfaction  that  the  claim  and  delivery  papers  in  this 
action  were  issued  at  the  same  time  as  the  summons  in  this 
action,  that  all  of  said  papers,  including  the  summons  and 
complaint,  claim  and  delivery  papers,  and  bond  were  all 
served  on  the  defendant  on  the  18th  day  of  November,  1913, 
by  J.  H.  David,  and  it  further  appearing  to  my  satisfaction 
that  it  will  be  much  more  convenient  and  agreeable  for  the 
sheriff  of  Marlboro  county  to  seize  the  said  personal  prop- 
erty instead  of  the  sheriff  of  Chesterfield  county : 

Now,  on  motion  of  D.  D.  McColl,  Jr.,  attorney  for  the 
plaintiffs,  it  is  ordered,  that  this  case  be,  and  the  same  is 
hereby,  removed  from  Chesterfield  county  to  Marlboro 
county  by  the  consent  of  the  defendant. 

It  is  further  ordered,  that  all  further  proceedings  in  this 
case  be  had  in  Marlboro  county,  just  as  fully  and  effectually 
as  if  the  action  had  been  originally  instituted  in  the  last 
named  county. 

It  is  further  ordered,  that  the  sheriff  of  Marlboro  county 
shall  forthwith  seize  the  property  described  in  the  complaint, 
and  deliver  the  same  to  the  plaintiffs  in  this  action,  unless  the 
defendant  shall  take  the  necessary  legal  steps  to  replevy  said 
property.  The  charges  and  intentions  of  this  order  being 
that  the  sheriff  of  Marlboro  shall  seize  said  property  without 
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any  prejudice  to  the  rights  of  the  defendant  to  replevy  the 
same  according  to  law." 

The  defendant  appeals  on  the  following  grounds,  to  wit : 

1.  That  his  Honor  erred  in  granting  the  order  of  said 
date  on  the  ground  that  the  sheriff  of  one  county  has  no 
jurisdiction  beyond  his  county  limits. 

2.  That  his  Honor  erred  in  holding  that  the  bond  in  ques- 
tion has  been  properly  served. 

3.  That  his  Honor  erred  in  holding  that  there  had  been  a 
sufficient  claim  of  the  property  in  question  under  the  statute. 

4.  That  his  Honor  should  have  held  that  it  was  without 
jurisdiction  to  grant  the  order  in  question. 

5.  That  his  Honor  should  have  held  that  there  had  not 
been  a  sufficient  service  of  the  bond  in  question. 

6.  That  his  Honor  should  have  held  that  there  had  not 
been  a  sufficient  claim  of  the  property  in  question  and  that 
inasmuch  as  the  summons  had  been  issued  and  answer 
served,  the  action  was  one  to  try  title  to  personal  property. 

Mr.  S.  S.  Tison,  for  *  appellant,  submits :  The  order 
involved  a  question  of  jurisdiction,  and  is  appealable:  4'»  S. 
C.  149.  Sheriff  had  no  jurisdiction  beyond  his  county  lim- 
its: 2  Rich.  568;  8  Am.  St.  Rep.  457;  Code  Civil  Proc.  259. 
No  waiver  by  consent  to  change  of  venue:  57  S.  C.  14 ;  87 
S.  C.  101.  Character  of  action:  Code  Civil  Proc.  177,  257, 
260;  29  S.  C.  31. 

Mr.  D.  D.  McColl,  Jr.,  for  respondent. 

July  15,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  action  is  manifestly  for  claim  and  delivery  of  five 
head  of  cattle ;  the  venue  was  laid  in  Chesterfield,  wherein 
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the  cattle  had  been  put  to  pasture  on  defendant's  land.  All 
the  parties  then  and  now  resided  in  Marlboro. 

Concurrently  with  the  issuance  of  summons  and  com- 
plaint, the  plaintiffs  demanded  the  "immediate  delivery"  of 
the  cattle  (Code  of  Civil  Procedure,  sec.  257)  ;  but  the  sher- 
iff of  Chesterfield  had  not  executed  that  remedy,  hor  had  .he 
served  the  summons  and  complaint;  both  were  served  in 
Marlboro  by  "another  person  not  a  party  to  the  action." 
(Code  Civil  Procedure,  sec.  183.) 

The  plaintiffs  then  moved  the  Circuit  Court  to  change  the 
venue  to  Marlboro  for  the  convenience  of  witnesses  (Code 
Civil  Procedure,  sec.  176),  and,  also,  for  direction  to  the 
sheriff  of  Marlboro  to  seize  the  cattle  in  Chesterfield  for 
"immediate  delivery."     The  motion  was  granted. 

The  defendant  consented  to  a  change  of  venue,  but  dis- 
sented from  all  service  of  process  by  another  than  the  sheriff 
of  Chesterfield  and  from  direction  for  seizure  by  sheriff  of 
Marlboro. 

So  practically  the  appeal  makes  only  two  issues,  though 
there  are  six  exceptions.  The  first  is,  ought  there  to  have 
been  exclusive  service  of  process  by  the  sheriff  of  Chester- 
field; the  second  is,  did  the  Circuit  Court  have  power  to 
direct  the  sheriff  of  Marlboro  to  go  into  the  pasture  of  Ches- 
terfield, take  the  cattle  and  carry  them  into  Marlboro. 

On  the  first  issue  the  provisions  of  the  Code  are  conclusive 
against  the  appellant.  Section  183  provides  for  service  by 
the  "sheriff  of  the  county  where  the  defendant  may  be 
found,  or  by  any  other  person  not  a  party  to  the  action." 

The  defendant  was  not  "found"  in  Chesterfield;  he  was 
in  Marlboro  and  was  there  served  by  David,  who  was  not  a 
party  to  the  action. 

The  second  issue  presents  nothing  "involving  the  merits," 
and  is,  therefore,  not  a  matter  to  be  appealed. 

Code  of  Civil  Procedure,  sec.  11,  par.  1. 

The  plaintiff  had  a  right  to  immediate  delivery,  and  the 
defendant  had  a  right  to  a  redelivery.     How  these  rights 
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are  to  be  ordinarily  enforced,  is  set  out  in  the  Code  of  Pro- 
cedure, but  that  they  have  not  been  so  enforced  is  not 
material  on  appeal,  when  the  title  of  the  parties  in  the  prop- 
erty is  not  imperiled. 

The  judgment  of  this  Court  is,  that  the  appeal  be  dis- 
missed, and  it  is  so  ordered. 
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MITCHUM, v.  SHAW  ET  AL. 

(82  S.  E.  401.) 

Actions  to  Recover  Real  Property.     Limitations  op  Actions. 

1.  An  action  by  one  of  several  alleged  tenants  in  common  against  a 
third  party  in  possession  of  lands  claiming  adversely  to  them,  and 
the  other  alleged  cotenants  with  plaintiff,  to  eject  said  third  party, 
and  partition  the  land  among  the  cotenants,  is  an  action  against  said 
third  party  for  recovery  of  possession  of  land. 

2.  Where  plaintiff,  or  those  under  whom  he  claims,  have  had  two 
actions  against  a  person  in  possession  of  lands  claiming  adversely 
to  him  or  them,  any  further  action  by  plaintiff  to  recover  possession 
of  such  lands  is  barred. 

Before  Spain,  J.,  Bamberg,  March,  1913.     Reversed. 

Action  by  Henry  Mitchum  against  Emma  R.  Shaw, 
Minerva  Kinard,  Henry  Chassereau,  Willie  Chjassereau, 
G  B.  Clayton  and  J.  P.  Connelly.  From  decree  for  plain- 
tiffs, Clayton  and  Connelly  appeal. 

Messrs.  Carter  &  Carter,  for  appellants,  cite:  17  Stats,  at 
Large  76;  28  S.  C.  532;  81  S.  E.  307  and  49  S.  C.  1. 

Messrs.  May  field  &  Free,  for  respondent,  cite :  49  S.  C. 
4;  81  S.  E.  301;  37  S.  C.  77;  Code  Civil  Proc.  123. 
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July  15,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

This  action  involves  the  right  to  fifty  acres  of  land. 

It  professes  to  be  an  action  for  partition;  the  Circuit 
Court  so  held,  and  ordered  partition. 

The  real  defendant,  G.  B.  Clayton,  has  appealed,  and 
stated  nine  exceptions,  but  there  are  but  two  issues,  and 
they  of  law. 

Confessedly,  the  land  formerly  belonged  to  Isaac  Chasse- 
reau;  he  conveyed  it  by  deed  to  his  wife,  Mary,  by  a  peculiar 
instrument,  which  the  Circuit  Court  has  construed;  but 
which  deed  is  not  relevant  to  the  issues  upon  which  the  cause 
must  be  decided. 

Mary  conveyed  the  land  by  way  of  mortgage  to  the  Bank 
of  Hampton. 

That  mortgage  was  foreclosed,  and  Clayton  became  the 
purchaser,  at  second  hand,  from  the  bank,  and  has  been  in 
possession  of  the  land  since  1904,  claiming  it  as  his  own. 
Connelly  is  his  tenant. 

Mary  died  at  an  unascertained  day,  before  1905.  Isaac 
died  at  an  unascertained  day. 

The  two  left  six  children,  to  wit :  Emma  R.  Shaw,  Sarah 
R.  Rentz,  M.  Cornelia  Mitchum,  M.  E.  Chassereau,  D.  W. 
Chassereau,  and  W.  J.  Chassereau. 

The  last  named  died  and  left  six  children,  to  wit;  Minerva 
Kinard  and  Henry,  Willie,  Wyman,  Jere  and  George  Chas- 
sereau (4th  paragraph  complaint). 

Before  the  commencement  of  this  action  in  1911,  there 
were  two  actions  to  recover  this  same  land,  one  in  1905  and 
one  in  1906.  The  parties  thereto  will  be  referred  to  here- 
inafter. 

.  These  actions  were  confessedly  for  the  recovery  of  real 
property.  If  this  action  is  of  the  same  character,  and  by 
the  same  parties  or  their  representatives,  then  it  is  barred  by 
the  statute,  sec.  123,  Code  of  Civil  Procedure. 
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The  plaintiff,  however,  stoutly  contends  that  this  is  not  an 
action  for  the  recovery  of  real  property,  but  an  action  for 
the  partition  of  real  property;  arid  for  authority  he  cites: 
Elmore  v.  Davis,  49  S.  C.  1,  26  S.  E.  898,  and  Foster  v.  Fos- 
ter, 81  S.  C.  301,  G2  S.  E.  320. 

It  is  true,  the  Court  said  in  the  former  case,  that  the  char- 
acter of  the  action  is  determinable  by  the  complaint,  and  not 
by  the  answer,  which  may  raise  the  question  of  title. 

If  that  be  so,  the  complaint  in  the  case  at  bar  is  conclusive 
that  this  is  not  an  action  for  partition  so  far  as  Clayton  is 
concerned. 

The  5th  paragraph  alleges  that  the  wlxole  title  is  in  other 
parties  to  the  action  than  Clayton.     If  that  be  so, 

1  Clayton  is  wrongfully  in  possession  (the  complaint 
alleges  he  is  in  possession),  and  the  only  remedy  to 

be  had  against  him  is  to  eject  him. 

But  on  that  issue  the  Constitution  gives  him  the  right  to  a 
trial  by  jury.  He  has  no  interest  in  a  partition  betwixt  the 
owners  of  the  whole  title. 

It  would  be  a  feigned  procedure,  and  in  total  denial  of  the 
right  of  trial  by  jury,  to  allow  three  persons  to  litigate 
between  themselves  the  division  of  a  title,  and  in  doing  that 
to  put  out  of  possession  a  fourth  party  on  the  land  and 
claiming  it  as  his  own.  Yet  that  is  this  case.  Reams  v. 
Sponn,  28  S.  C.  530,  6  S.  E.  325. 

Thereupon  the  second  issue  arises,  and  it  is  this: 

2  has  the  plaintiff  heretofore  had  two  actions  to  recover 
this  land  ? 

In  1905  all  the  children  of  Isaac  and  Mary,  except  M. 
Elmo  Chassereau,  sued  the  defendant,  Clayton,  for  the 
recovery  of  the  land.  That  action  was  discontinued.  In 
the  same  year,  Henry  Mitchum,  the  present  sole  plaintiff, 
secured,  to  be  made  to  himself,  a  deed  of  their  interests, 
from  all  the  heirs  of  Isaac  and  Mary,  except  Emma  Shaw, 
who  held  one-sixth,  and  three  children  of  John,  who  together 
held  one- twelfth. 

12—98. 
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In  the  next  year,  1906,  Henry  Mitchum,  Emma  Shaw  and 
one  of  the  children  of  John,  sued  the  defendant  Clayton,  and 
the  Bank  of  Hampton  for  the  recovery  of  the  land.  That 
action  was  discontinued. 

In  1911  the  action  now  at  bar  was  brought  by  Henry 
Mitchum,  sole  plaintiff. 

The  two  actions  first  named  were  confessedly  to  recover 
possession  of  the  same  land ;  they  were  against  the  same 
defendant;  they  set  up  the  same  offensive  title,  and  Henry 
Mitchum  or  his  assignors  was  the  plaintiff. 

By  the  law  of  the  land,  the  defendant,  Clayton,  may  not 
now  for  the  third  time  be  haled  into  Court  by  these  plaintiffs ; 
they  are  limited  to  two  actions  and  no  more. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
complaint  is  dismissed. 
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ROGERS  v.  FELDER. 

(82  S.  E.  486.) 

Sales.     Claim  and  Delivery.    Title  in  Third  Pabtt. 

1.  The  delivery  of  property  by  one  in  satisfaction  of  a  debt  due  by 
another  is  a  valid  sale,  and  not  a  promise  to  pay  the  debt  of  another, 
within  the  inhibition  of  the  statute  of  frauds. 

2.  A  defendant  in  claim  and  delivery  from  whom  the  plaintiff  derived 
title,  cannot  show  outstanding  title  in  a  third  party,  under  a  senior 
mortgage  executed  by  her,  to  defeat  the  action. 

Before  Frank  B.  Gary,  J.,  Manning,  February,  1914. 
Affirmed. 

Action  in  claim  and  delivery  by  D.  M.  Rogers  against 
Julia  Ann  Felder.  From  judgment  for  plaintiff,  defendant 
appeals  on  the  following  exceptions: 
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I.  The  Circuit  Judge  erred  as  a  matter  of  law  in  not  deliv- 
ering the  property  in  dispute  to  C.  M.  Davis  &  Son  by  virtue 
of  the  affidavit  of  said  C.  M.  Davis  &  Son. 

II.  The  Circuit  Judge  erred  as  a  matter  of  law  in  not 
holding  that  the  chattel  mortgage  of  C.  M.  Davis  &  Son, 
which  was  offered  in  evidence,  defeated  the  claim  of  the 
plaintiff. 

III.  The  Circuit  Judge  erred  as  a  matter  of  law,  that  if 
the  facts  existed  as  alleged  by  plaintiff,  the  delivery  of  the 
property  in  dispute  to  the  plaintiff  was  for  the  payment  of 
a  debt  for  another,  and  said  contract  not  being  in  writing, 
was  null  and  void  as  against  the  subsequent  creditors,  C.  M. 
Davis  &  Son. 

IV.  The  actual  possession  of  the  property  in  dispute 
being  out  of  the  plaintiff  at  the  time  the  defendant  mort- 
gaged same  to  C.  M.  Davis  &  Son,  who  are  bona  fide  subse- 
quent creditors,  the  complaint  of  the  plaintiff  should  have 
been  dismissed  and  judgment  rendered  for  defendant. 

Mr.  J.  /.  Cantey,  for  appellant,  cites:  (1)  Code  Civil 
Proc,  sees.  86,  267;  (2)  Civil  Code,  sec.  3739;  (3)  78  S.  C. 
295 ;  (4)  25  Am.  &  Eng.  Ann.  Cases  21. 

Messrs.  Purdy  &  0' Bryan,  for  respondent,  submit:  All 
the  exceptions  set  up  alleged  rights  of  third  parties  not 
before  the  Court. 

July  15,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  in  a  magistrate's  Court  for  the  recovery  of  the 
possession  of  two  cows.  Judgment  by  magistrate  for  plain- 
tiff.    Affirmed  by  Circuit  Court. 

Appeal  here  upon  four  assignments  of  error. 

The  plaintiff's  contention  in  the  trial  Court  was:  that 
defendant's  father  owed  plaintiff  a  debt,  and  defendant 
delivered  to  plaintiff  the  cows  in  satisfaction  thereof. 
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If  that  be  so,'  and  the  Court  so  found,  then  it  was  not  a 
promise  by  defendant  to  pay  the  debt  of  another;  and  the 
case  does  not  fall  within  the  inhibition  of  the  statute  of 
frauds.     Thus  the  third  exception  is  not  well  taken. 

The  other  three  exceptions  relate  to  the  force  and-  effect 
of  a  mortgage  on  the  cows  which  defendant  had  aforetime 
executed  to  C.  M.  Davis  &  Son.  At  most  the  execution  of 
such  a  mortgage  was  but  an  assertion  of  title  by  Julia  Ann. 

There  is  no  question  but  that  she  did  have  title,  for  the 
plaintiff's  contention  is  she  delivered  the  cows  to  him  in  sat- 
isfaction of  a  debt  due  to  him  by  another. 

C.  M.  Davis  &  Son  did  not  assert  title  under  their  mort- 
gage ;  they  did  not  come  in  as  parties  to  the  cause ;  they  did 
not  pursue  the  remedy  prescribed  at  section  86  of  the  Code 
of  Civil  Procedure,  and  they  do  not  appeal  from  the  judg- 
ment of  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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BARNETT  v.  GOTTLIEB. 

(82  S.  E.  406.) 

Practice.     Trial.     Order  op   Argument.     Examination   of  Witnesses. 
Opinion  Evidence. 

1.  The  right  of  plaintiff  to  open  and  close  arguments  to  jury  should 
not  be  denied,  unless  waived. 

2.  The  Court  may  waive  the  rule  as  to  number  of  counsel  participating 
in  conduct  of  examination  of  witness. 

3.  The  opinion  of  a  magistrate  as  to  whether  or  not  a  person  commit- 
ting an  assault  has  been  sufficiently  punished  for  the  criminal  offense 
is  incompetent  on  the  trial  of  civil  action  to  recover  damages  for 
the  assault. 


Footnote. — As  to  the  discretion  of  the  Court  in  enforcing  its  rules; 
see  Meek  v.  Richardson,  25  S.  C.  Eq.  (4  Rich.  Eq.)  88;  Mitchell  T. 
Anderson,  19  S.  C.  L.  (1  Hill  8)  69;  Ex  parte  Clyde,  14  S.  C.  386. 
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Before  Rice,  J.,  Marion,  April,  1913.     Reversed. 

Action  by  Nathan  Barnett  against  Samuel  L.  Gottlieb  to 
recover  damages  for  an  assault.  From  judgment  for 
defendant,  plaintiff  appeals. 

Mr.  Nathan  Barnett,  plaintiff-appellant,  appearing  in 
person. 

Mr.  Hoyt  McMillan,  for  defendant-respondent:  Cross- 
examitiation  of  plaintiff  in  discretion  of  Judge:  73  S.  C.  386 ; 
33  S.  C.  39. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  for  damages  for  an  assault  and  bat- 
tery. The  defendant  was  arrested,  and  held  for  bail,  under 
section  238  of  the  Code  of  Civil  Procedure,  1912.  He 
furnished  bail,  and  the  cause  was  tried  at  the  April  term  of 
the  Court,  1913,  before  Judge  Rice  and  a  jury.  The 
defendant  did  not  appear  in  person,  but  was  represented  by 
counsel.  The  sureties  on  the  defendant's  bond  were  also 
represented  by  counsel.  The  jury  returned  a  verdict  in 
favor  of  the  defendant.  A  motion  for  new  trial  was  made 
and  refused.  Plaintiff  appeals,  and  by  five  exceptions  asks 
reversal.  The  third  exception  imputes  error  on  the  part  of 
his  Honor  in  permitting  counsel  for  defendant  to  reply  to 
the  argument  of  plaintiff  to  the  jury,  giving  counsel  for 
defendant  the  opening  and  closing  argument  to  the 
1  jury.  Under  rule  LIX  of  the  Circuit  Court,  and 
the  pleading  in  this  case,  the  plaintiff  was  entitled 
to  open  and  close  the  argument  in  the  cause.  It  is  true  that 
the  record  fails  to  disclose  that  the  plaintiff  claimed  his 
rights,  but  it  was  the  duty  of  the  Court  to  enforce  the  rules, 
and  the  burden  is  on  the  respondent  to  show  waiver  of  this 
privilege  on  the  part  of  the  appellant,  and  no  attempt  is 
made  to  do  this.     During  the  examination  of  witnesses  the 
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Court  permitted  both  Mr.  Johnson,  who  represented  the 
sureties  on  the  defendant's  bond,  and  Mr.  McMillan,  who 
represented  the  defendant,  to  examine  the  witnesses,  and  the 
plaintiff  protested,  and  we  find  the  following:  Mr.  Barnett 
(addressing  the  Court)  :  "May  it  please  your  Honor,  I 
want  the  protection  of  the  Court  and  only  one  lawyer  to  be 
examining  me."  The  Court:  "Mr.  Barnett,  the  Court 
allows  more  than  one  lawyer.  This  thing  is  getting  tire- 
some to  me."  Mr.  Barnett:  "It  is  getting  tiresome  to  me, 
too." 

It  was  clearly  within  the  right  of  the  Judge  to  dispense 

with  the  requirements  of   rule  XXXI  of   Circuit  Court, 

which  provides  that  only  one  counsel  on  each  side  shall 

examine  or  cross-examine  a  witness,  and  not  more 

2  than  one  counsel  on  each  side  shall  sum  up  or  be 
heard  in  any  cause;  but  it  was  his  duty  to  enforce  the 

rule  as  to  the  plaintiff's  right  to  open  and  close.  When  his 
Honor  told  the  plaintiff  his  objections  were  getting  tire- 
some to  the  Court,  it  was  calculated  to  deter  the  plaintiff 
from  further  renewing  his  objections  along  this  line,  and 
while  his  Honor  had  the  right  to  exercise  a  discretion  in 
reference  to  rule  XXXI  of  the  Circuit  Court,  he  had  no 
right  to  suspend  or  change  rule  LIX  of  the  Circuit 

3  Court,  and  the  exception  must  be  sustained.     Excep- 
tion one  complains  of  error  in  permitting  evidence 

over  objection,  among  other  things  the  following,  from 
the  witness,  Ganis,  who  was  the  mayor  at  Nichols: 
"How  much  can  you  fine  a  man?"  Answer:  "$100." 
"How  much  did  you  fine  him?"  Answer:  "$5."  "Did 
you  consider  $5  a  sufficient  fine  as  punishment  for  his 
offense?"  Answer:  "I  thought  that  was  a  plenty  when  the 
man  came  up  like  he  did  and  not  being  arrested,"  This  was 
clearly  incompetent  and  highly  prejudicial  to  the  plaintiff,  it 
permitted  the  witness  to  give  his  opinion  to  the  jury  that  the 
defendant  had  been  sufficiently  punished,  and  that  the  plain- 
tiff had  not  been  damaged  by  the  alleged  indignity  of  being 
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assaulted  and  beaten.  The  witness  did  not  lay  the  founda- 
tion to  give  an  opinion,  as  required  in  Seibles  v.  Blackwell, 
1  McM.  51;  Jones  v.  Fuller,  19  S.  C.  70;  ChetniccU  Co.  v. 
Kirven,  57  S.  C.  488,  35  S.  E.  745.  The  admission  of  this 
testimony  was  clearly  erroneous  and  prejudicial,  and  the 
exception  must  be  sustained.  It  is  unnecessary  to  consider 
the  other  exceptions. 
The  judgment  is  reversed  and  new  trial  granted. 
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BECKWITH  v.  MARTIN. 

(82  S.  E.  414.) 

Judges.    Practice.    Jurisdiction. 

1.  A  Judge  in  another  Circuit  than  that  in  which  a  cause  is  pending, 
has  no  jurisdiction  to  make  an  order  in  such  cause,  without  evidence 
to  show  that  there  is  no  Judge  in  the  Circuit  where  cause  is  pending. 

2.  An  order  should  not  be  made,  after  default  has  occurred,  extending 
time  within  which  to  answer,  without  notice  to  plaintiff. 

3.  A  judgment  cannot  be  vacated  or  set  aside  at  chambers. 

4.  An  order  of  one  Circuit  Judge  cannot  be  reviewed,  modified  or 
changed  by  another  Circuit  Judge. 

Before  Spain,  J.,  at  chambers  in  Lexington,  February, 
1914.     Reversed. 

Action  pending  in  the  Court  of,  Common  Pleas  for  Abbe- 
ville county  by  Pearl  M.  Beckwith  against  W.  B.  Martin. 
Plaintiff  appeals  from  an  order  extending  time  within  which 
to  answer.     The  facts  are  stated  in  the  opinion  of  the  Court. 

Mr.  Wm.  N.  Graydon,  for  appellant,  cites :  C>  S.  C.  472 ; 
Code  Civil  Proc.  225 ;  47  S.  C.  31 ;  77  S.  C.  85. 
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July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  appeal  from  an  order  of  his  Honor,  Judge 
Spain,  and  involves  the  right  of  a  Circuit  Judge,  at  cham- 
bers, and  in  another  Circuit  than  the  one  in  which  action  is 
pending,  without  notice  to  the  adverse  party  or  his  attorney, 
to  grant  an  extension  of  time  to  answer  the  complaint,  long 
after  the  time  has  expired,  and  to  set  aside  orders  made  by 
the  Court  in  the  cause.  The  action  between  the  parties  was 
for  specific  performance  of  a  contract.  The  defendant  gave 
notice  of  a  motion  to  transfer  the  case  to  another  county  for 
trial.  This  motion  was  refused  and  notice  of  appeal  was 
duly  given,  but  the  appeal  was  never  perfected  and  was  dis- 
missed by  the  clerk  of  the  Supreme  Court  under  rules  1  and 
2.  The  action  was  commenced  in  March,  1913,  and  no 
answer  served.  In  February,  1914,  nearly  a  year  after  com- 
mencement of  the  action,  Judge  Spain,  then  presiding  in 
Lexington  county,  without  notice  to  the  plaintiff  or  her 
attorney,  passed  an  order  extending  the  time  to  answer 
until   the   20th  of   February,    1914,   and   from   this  order 

this   appeal    is    taken.     The    appeal    must   be   sus- 
1     tained   and   judgment   reversed.     His   Honor   was 

in  error  in  granting  the  order.  Under  the  show- 
ing made  before  him  he  was  without  jurisdiction  to 
hear  the  motion.  He  was  out  of  the  Circuit  in  which 
the  cause  was  pending;  there  was  not  a  sufficient 
showing  before  him,  there  was  no  resident  or  presiding 

Judge  in  the  Circuit  where  action  was  pending.     He 
2,  3     should  not  have  made  an  order  to  the  prejudice  of 

the  plaintiff  without  notice.  A  Circuit  Judge  is  not 
empowered  at  chambers  to  set  aside  a  judgment.  That  is 
for  the  Court.  Turner  v.  Foreman,  47  S.  C.  31,  24  S.  E. 
989;  Sarratt  v.  Mfg.  Co.,  77  S.  C.  85,  57  S.  E.  610.     His 
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Honor  was  in  error  in  attempting  at  chambers  to  in 

4     any  manner  interfere  with  the  orders  passed  in  the 

cause  by  the   presiding   Judge.     He   was   without 

power  or  authority  to  so  do.     Middleton  v.  Denmark  Ice  and 

Fuel  Co.,  and  cases  therein  cited;  97  S.  C.  457,  81  S.  E.  158. 

Judgment  reversed. 


8879 

CANNON  v.  COX. 

(82  S.  E.  399.) 

Landlord  and  Tenant.     Excessive   Distress  Damages.     Res  Judicata. 

1.  There  being  testimony  of  plaintiff  tending  to  show  a  reckless  disre- 
gard of  his  rights  by  defendant  in  levying  a  distress  warrant  upon  hi? 
household  goods  the  cause  of  action  for  punitive  damages,  because 
of  an  unreasonable  and  excessive  distress,  was  properly  submitted 
to  the  jury. 

2.  A  landlord  taking  possession  of  his  tenant's  property  under  a  claim 
of  distress  for  rent,  and  requiring  the  tenant  to  resort  to  claim  and 
delivery  to  recover  the  property,  is  estopped  from  asserting  that  the 
distress  was  void  or  illegal. 

8.  A  charge  that  the  jury  might  infer  wilfulness  and  wantonness  from 
gross  negligence  not  error  where  the  jury  were  instructed  that  there 
is  no  wilfulness  in  the  case  and  there  can  be  no  punitive  damages 
unless  the  landlord  had  been  so  grossly  negligent  in  keeping  his 
accounts  with  the  tenant  that  the  law  would  impute  wilfulness  on 
account  of  such  gross  negligence  in  claiming  an  excessive  amount 
due  him  as  rent. 

4.  If  a  landlord  was  reckless  in  ascertaining  the  amount  of  rent  due, 
and  distrained  for  a  larger  sum  than  was  due;  such  facts  were 
admissible  as  tending  to  sustain  claim  for  punitive  damages. 

5.  The  defense  of  res  judicata  comes  too  late,  when  not  plead,  and 
when  presented  to  the  Court  for  the  first  time  on  motion  for  a 
new  trial. 

6.  A  judgment  on  a  different  cause  of  action  is  not  res  judicata  in  a 
subsequent  action  where  the  issues  involved  in  the  second  action  were 
not  necessarily  involved,  and  were  not  actually  litigated,  in  the 
first  action. 

Before  Rice,  J.,  Florence,  April,  1913.     Affirmed. 
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Action  by  Francis  Cannon  against  G.  O.  Cox.  From 
judgment  for  plaintiff,  defendant  appeals.  The  facts  are 
stated  in  the  opinion. 

Messrs,  Willcox  &  Willcox,  Henry  E.  Davis  and  5*.  M. 
Wetmore,  for  appellant :  There  was  no  actual  levy  of  dis- 
tress, as  the  goods  were  not  removed  before  plaintiff 
replevied  them  in  claim  and  delivery  proceedings:  3  McC. 
38;  81  S.  C.  220;  19  S.  C.  200.  Gross  negligence  will  not 
support  punitive  damages:  60  S.  C.  73 ;  65  S.  C.  44.  Claim 
and  delivery  proceedings  bar  this  action:  42  S.  C.  386-7 ;  42 
S.  C.  205;  72  S.  C.  33;  81  S.  C.  519;  57  S.  C.  14;  71  S.  C. 
456,  distinguished  because  prior  to  act  of  ipop. 

Messrs.  Gasque  &  Page,  for  respondent,  cite :  Excessive 
distress:  24  Cyc.  1327,  sec.  5.  Reckless  disregard  of  plain- 
tiffs rights:  88  S.  C.  7;  82  S.  C.  456;  Civil  Code,  sec.  3520. 
Charge  as  to  excessive  distress:  88  S.  C.  368.  Joinder  of 
claims  for  damages ,  under  sec.  321,  Code  Civil  Proc,  is 
permissive,  not  mandatory:  71  S.  C.  420;  82  S.  C.  456. 
Res  judicata:  81  S.  C.  516;  26  S.  C.  173;  77  S.  C.  494;  94 
U.  S.  195;  Pom.  Rem.,  sec.  804.  Defendant  estopped  to 
question  legality  of  his  distress  proceedings:  24  Cyc.  1314, 
1324;' 1293,  sec.  8;  1294,  sec.  10;  3  Hill  276;  7  Rich.  37. 
Punitive  damages:  62  S.  C.  380 ;  24  Cyc.  1328 ;  88  S.  C.  368. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  under  section  3520,  volume  I,  Code  of 
Laws,  1912,  to  recover  actual  and  punitive  damages  on 
account  of  an  alleged  unreasonable  and  excessive  distress  for 
rent  made  by  the  defendant  on  the  goods  of  the  plaintiff. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$250.00,  and  the  defendant  appealed. 

The  first  exception  is  as  follows : 
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"His  Honor  erred,  it  is  respectfully  submitted,  in  refusing 

to  grant  defendant's  motion  for  a  nonsuit,  on  the 

1     cause  of  action  based  on  wilfulness,  made  at  the  close 

of  plaintiff's  ease,  for  the  reasons  stated  in  the  ground 

for  such  motion,  which  was  as  follows : 

There  is  absolutely  no  proof  of  any  wilful  or  wanton 
conduct  on  the  part  of  the  defendant/  " 

The  amount,  for  which  the  defendant  distrained,  was 
$17.00;  and  the  description  of  the  property  distrained  is  as 
follows:  One  oak  bedstead,  one  spring  and  mattress,  one 
single  bedstead,  with  mattress  and  spring,  one  bureau,  one 
washstand,  one  trunk,  one  table,  two  rockers,  four  chairs, 
one  lamp,  one  stove  and  utensils,  and  one  wardrobe  or  side- 
board. 

The  plaintiff  thus  testified  as  to  the  value  of  said  prop- 
erty: 

"O.  What  were  the  goods  worth,  the  actual  worth,  not 
what  they  were  worth  to  you,  but  what  were  they  worth  ?  A. 
They  were  worth,  at  least  estimation,  $300.00.  Q.  Were 
they  worth  $100.00  ?  A.  Yes,  sir.  Q.  It  says  one  oak  bed- 
stead ;  what  kind  of  a  bedstead  was  that  ?  A.  Heavy  rolled 
footbed,  high  head.  Q.  One  spring  and  mattress,  that 
belonged  to  that  bed  ?  A.  Yes,  sir.  Q.  One  bureau ;  what 
kind  of  a  bureau  was  that?  A.  I  guess  about  32  by  33 
inches.  Q.  It  belonged  to  the  same  set?  A.  Yes,  sir.  Q. 
One  washstand  ?  A.  I  guess  22  by  30  inches.  Q.  Belonged 
to  the  same  set?  A.  Yes,  sir.  Q.  Single  bed,  mattress 
and  spring;  what  kind  was  that?  A.  Plain  bed.  Q.  Oak 
bed?  A.  Yes,  sir.  Q.  One  trunk;  what  kind  of  a  trunk 
was  it  ?  A.  Ordinary  trunk.  Q.  One  table ;  what  kind  of 
a  table  was  it?  A.  Round  table.  Q.  Oak  table?  A. 
Yes,  sir.  Q.  Two  rockers?  A.  Oak.  Q.  Two  oak  rock- 
ers? A.  Yes,  sir.  Q.  What  were  they  worth — actually 
worth?  A.  $3.00  each.  Q.  Four  straight  chairs?  A. 
Oak  chairs.  Q.  Split  seat  or  cane  seat?  A.  Cane  seat. 
Q.  One  lamp;  what  was  that  lamp  worth?     A.  $1.00.     O. 
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One  safe  and  utensils?  A.  $15.00.  Q.  One  wardrobe  or 
sideboard?  A.  Sideboard.  Q.  What  was  it  worth?  A. 
$12.00." 

The  plaintiff  also  testified  as  follows  in  regard  to  the 
amount  of  the  rent  that  was  due  when  the  distress  was  made  : 

"Q.  Now,  Cannon,  at  the  time  this  distress  warrant 
was  issued;  the  records  show  that  the  distress  was  for 
$17.00;  did  you  or  not  owe  him  $17.00  at  that  time?  A.  I 
did  not.  Q.  What  did  you  owe  him?  A.  $6.15.  Q.  Did 
you  or  not  offer  to  pay  the  defendant  any  amount  you  might 
owe  him  if  he  would  go  with  you  to  your  attorney  and  check 
up  your  receipts  ?  A.  Yes,  sir ;  I  would  settle  according  to 
his  accounts,  and  otherwise  I  wouldn't,  because  he  could 
beat  me  in  figuring,  and  I  wouldn't  trust  a  receipt  in  his 
hand." 

After  the  property  was  distrained  the  plaintiff  brought  an 
action  in  claim  and  delivery,  and  the  defendant  thus  testi- 
fied as  to  what  took  place  upon  the  trial  of  that  case : 

"Q.  At  that  time  he  produced  certain  receipts  which  you 
didn't  have  a  record  of,  and  those  were  credited  on  the 
account?  A.  Yes,  sir.  Q.  State  whether  or  not  that 
reduced  the  amount  to  $6.15  ?     A.  Yes,  sir." 

There  was  testimony  contradicting  the  plaintiff,  both  as  to 
the  value  of  the  property  and  as  to  what  took  place  between 
him  and  the  defendant  in  regard  to  the  amount  due. 

If  the  jury  believed  the  testimony  of  the  plaintiff  it  was 
sufficient  to  show  a  reckless  disregard  of  his  rights  by  the 
defendant. 

This  exception  is  overruled. 

Second  Exception: 

"His  Honor  erred,  it  is  respectfully  submitted,  in  refusing 
to  direct  a  verdict  in  favor  of  the  defendant  upon  the 
grounds  stated  in  support  of  said  motion,  which  were  as 
follows : 

'There  is  no  proof  of  wanton  or  wilful  conduct  on  the  part 
of  the  defendant/ 
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"There  never  was  any  distress  for  rent,  upon  which  to 
base  the  cause  of  action,  and  there  cannot  be  any  cause  of 
action  based  on  an  illegal  distress/  " 

The  first  ground  has  already  been  disposed  of,  and  we  pro- 
ceed to  the  consideration  of  the  second. 

One  of  the  allegations  of  the  plaintiff's  complaint,  in  the 

action  for  claim  and  delivery  hereinbefore  mentioned  was, 

that  the  defendant  had  distrained  for  more  rent  than  was 

due  him.     After  taking  possession  of  the  property 

2     under  a  distress  warrant  and  requiring  the  plaintiff 

to  resort  to  an  action  in  claim  and  delivery  to  recover 

possession  of  his  property  the  defendant  is  estopped  from 

interposing  the  objection  that  his  action  was  illegal. 

If  the  levy  was  unreasonable  and  excessive  the  defendant 
was  a  trespasser  ab  initio.     Lander  v.  Ware,  1  Strob.  15. 

This  exception  is  overruled. 

Third  Exception: 

"His  Honor  erred,  it  is  respectfully  submitted,  in  giving 
the  jury  this  charge : 

'If  a  man  sets  up  a  claim  for  a  good  deal  more  rent  than 
he  knows  is  owing  him,  and  levies  a  distress  warrant  for  this 
rent,  he  is  liable  not  only  for  actual  damages,  but  for  puni- 
tive damages  also,  because  he  knows  he  is  doing  wrong. 
But  if  a  man  is  honest  in  his  belief  that  the  tenant  owes  him 
this  money,  and  unless  he  has  been  grossly  negligent,  in 
keeping  his  accounts  with  the  tenant,  so  much  so  that  the 
law  would  impute  wilfulness,  on  account  of  that  gross  negli- 
gence, then  if  he  claims  more  than  is  due  him,  there  is  no 
wilfulness  in  the  case,  and  there  can  be  no  punitive  damages. 
It  is  for  the  jury  to  say,  whether  or  not  in  any  particular 
case,  where  a  man  makes  a  claim  for  more  t*han  is  due  him, 
and  makes  a  distress  for  more  than  is  due  him,  whether  he 
ought  to  have  known  that  he  was  claiming  more  than  was 
due  him.  Or  the  jury  can  say  whether  he  was  grossly  neg- 
ligent in  keeping  his  account  with  the  tenant,  and  if  he  was 
grossly  negligent  and  claims  more  than  was  due  him,  and 
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makes  a  levy  on  the  goods  and  chattels  of  his  tenant,  then, 
from  that  gross  negligence,  wilfulness  and  wantonness 
might  be  inferred/ 

The  error  being:  (a)  That  he  thereby  charged  the  jury 
that  they  might  give  punitive  damages  for  gross  negligence, 
and  (b)  that  gross  negligence  in  keeping  an  account  can 
not  be  of  such  a  character  as  to  indicate  recklessness,  and 
thus  afford  a  basis  for  punitive  damages." 

We  proceed  to  the  consideration  of  assignment  of  error : 
(a)  His  Honor  did  not  charge  the  jury,  simply,  that  they 
might  give  punitive  damages  against  the  defendant  for  gross 
negligence  in  keeping  his  accounts  with  the  tenant,  but 
charged  that  the  defendant  would  not  be  liable  for  punitive 
damages,  unless  he  has  been  grossly  negligent,  so  much  "so 
that  the  law  zvould  impute  wilfulness  on  account  of  that 
gross  negligence."  As  thus  explained  or  qualified,  the 
charge  was  free  from  error. 

Assignment  of  Error:  (b)  It  must  be  remembered,  that 
this  is  not  an  action  for  negligence  in  keeping  an  account, 
but  for  an  unreasonable  and  excessive  distress,  in  which  the 
amount  that  was  due  for  rent  was  an  exceedingly 
4  important  element.  If  the  defendant  was  reckless  in 
ascertaining  the  amount  that  was  due,  and  he  dis- 
trained for  a  larger  sum  than  was  due,  such  fact  was  admis- 
sible to  sustain  the  allegation  for  punitive  damages. 

This  exception  is  overruled. 

There  was  no  exception  numbered  IV,  and  the  one  num- 
bered V  was  abandoned. 

Sixth  Exception: 

"His  Honor  erred,  it  is  respectfully  submitted,  in  refusing 
defendant's  motion  for  a  new  trial,  for  the  reasons  set  forth 
in  the  grounds  for  said  motion  which  were  as  follows : 

'First:  Because  the  plaintiff  is  barred  and  estopped  from 
maintaining  this  action,  by  the  judgment  rendered  in  the 
claim  and  delivery  suit,  instituted  by  him  against  this 
defendant  in  the  magistrate's  Court  in  Florence  county, 


Digits 


zed  by  GoOgle 


Cannon  v.  Cox.  191 


Rep.]  April  Term,  1914. 


which  judgment  is  pleaded  in  paragraph  seven  of  the  com- 
plaint, and  was  introduced  in  evidence  in  the  trial  of  this 
cause,  in  that  the  parties  to  both  suits  are  the  same,  the  sub- 
ject matter  is  the  same,  and  the  question  litigated  in  the  pres- 
ent case  was  either  litigated  or  could  have  been  litigated  in 
the  said  suit  in  the  magistrate's  Court. 

'Second:  Because  the  defendant  could  not  be  held  liable 
for  an  unreasonable  and  excessive  distress,  when  the  entire 
proof  showed  that  there  had  never  been  any  legal  distress  of 
the  plaintiff's  goods  by  the  bailiff  taking  them  out  of  the  pos- 
session of  the  plaintiff  and  actually  impounding  them. 

'Third:  Because  the  verdict  is  manifestly  for  punitive 
damages,  and  there  was  no  proof  of  any  wilfulness  or  wan- 
tonness on  the  part  of  the  defendant  upon  which  such  dam- 
ages could  be  based. 

'Fourth:  Because  there  was  no  proof  of  an  unreasonable 
and  excessive  distress/  " 

We  proceed  to  consider  the  first  assignment  of  error. 

His  Honor,  the  Circuit  Judge,  in  refusing  the  motion  for 

a  new  trial  said :  "The  first  ground  raises  the  point  of  'res 

judicata/     My  recollection  of  the  trial  is,  that  this  defense 

was  never  raised  or  brought  to  the  attention  of  the 

5     Court,  at  any  stage  of  the  trial,  but  is  presented  here 

for  the  first  time.     It  appears  to  me,  therefore,  that 

it  comes  too  late. 

"On  the  trial  the  plaintiff  introduced  in  evidence  the 
record  of  an  action  of  claim  and  delivery,  instituted  by  the 
above  named  plaintiff  against  the  defendant  for  the  recovery 
of  the  possession  of  the  chattels  distressed,  and  for  which 
distress  the  above  stated  action  was  brought.  The  defend- 
ant now  claims  that  the  plaintiff  could  have  presented  in  the 
magistrate's  Court  in  that  action  her  demand  for  damages, 
and,  not  having  done  so,  the  question  of  damages  for  any 
unreasonable  or  excessive  distress  on  that  occasion  is  res 
judicata,  and  cannot  again  be  litigated. 
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"I  think,  that  upon  consideration  of  the  principles 
announced  in  Hart  v.  Bates,  17  S.  C.  40;  Kirven  v.  Va.  Car 
Chem.  Co.,  77  S.  C.  493 ;  58  S.  E.  424,  and  Cromwell  v. 
Sac  Co.,  94  U.  S.  351,  and  their  application  to  the  facts  in 
this  case,  the  defense  of  res  judicata  cannot  avail  the  defend- 
ant, even  if  interposed  in  time." 

The  reasons  stated  by  his  Honor,  the  Circuit  Judge,  are 
satisfactory  to  this  Court. 

There  is  only  one  authority  which  should  be  added,  to  wit : 
Kirven  v.  Car,  Chem.  Co.,  215  U.  S.  252;  30  Sup.  Ct. 
Rep.  78;  54  L.  Ed.  179. 

The  second  assignment  of  error  can  not  be  sustained,  for 
the  reasons  stated  in  considering  the  second  exception. 

What  has  already  been  said  disposes  of  the  third  and 
fourth  assignments  of  error. 

Judgment  affirmed. 


8080 

GREER  v.  KEATON. 

(82  S.  E.  424.) 

Appeal  and  Error.     Practice.     Costs. 

A  Judge  cannot  require  respondent  in  a  law  case  to  pay  costs  of 
printing  case  on  appeal,  and  his  order  vacating  such  direction- 
affects  no  substantial  right  of  the  appellant,  and  is  not  reviewable 
on  appeal.     An  order  settling  case  is  reviewable  on  appeal. 

Before  Bowman,  J.,  Anderson,  June,  1913.  Appeal  dis- 
missed. 

Action  by  Harrison  Greer,  alias  Hack  Greer,  against  W. 
N.  Keaton.  The  first  order  settling  case  on  appeal  was  as 
follows : 

"The  'Case'  and  exceptions  in  this  case  with  the  amend- 
ments thereto  submitted  by  defendant's  attorneys,  was  sub- 
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mitted  to  me  for  the  purpose  of  settling  the  case  for  appeal, 
as  the  appellant  declined  to  accept  the  proposed  amendments 
as  necessary  to  said  appeal.  I  hereby  decide  that  the  case 
for  appeal  in  this  action  shall  be  the  case  with  the  exceptions 
submitted  by  Messrs.  Bonham,  Watkins  and  Allen,  attorneys 
for  the  defendant-respondent,  with  the  following  amend- 
ments: The  original  proceedings  in  the  magistrate's  Court 
were  brought  by  George  Orr,  Esq.,  of  Greenville,  S.  C,  and 
later  Messrs.  Geiger  and  Wolfe  substituted  for  him.  It 
should  be  stated  in  the  case  that  the  original  proceedings 
were*  brought  by  George  Orr,  plaintiff's  attorney,  and  that 
subsequently  Messrs.  Geiger  and  Wolfe  were  substituted  as 
plaintiff's  attorneys  in  the  place  and  stead  of  George  Orr, 
Esq. 

"On  page  3,  there  should  be  a  full  stop  after  the  word 
'reversal'  and  after  the  word  'venue'  the  following  words 
should  be  added :  'was  had  upon  motion  of  the  defendant.' 

"I  further  decide  that  the  printing  of  the  testimony  should 
be  paid  for  by  the  defendant.  I  so  decide,  as  I  think  the 
printing  of  the  testimony  would  not  be  necessary  for  appel- 
lant's case,  but  it  will  be  necessary  for  respondent's  case." 

Thereafter,  to  wit,  on  12th  September,  1913,  Judge  Bow- 
man, at  his  chambers' at  Orangeburg,  S.  C,  made  the  follow- 
ing order  (omitting  caption)  : 

"This  is  a  motion  by  plaintiff-appellant  for  an  order,  sup- 
plemental to  the  order  heretofore  passed  by  me  settling  the 
'Case'  for  appeal  to  the  Supreme  Court,  to  require  the 
defendant-respondent  to  pay  for  transcribing  and  printing 
the  testimony,  and  to  require  the  sum  of  sixty-eight  dollars, 
the  estimated  cost  thereof,  to  be  deposited  by  him  in  advance 
with  the  clerk  to  defray  said  expense. 

"Upon  mature  consideration  I  think  that  the  matter  of 
costs  and  disbursements  upon  appeal  is  fully  covered  by 
statute  and  should  be  taxed  against  the  losing  party  on  said 
appeal,  and  that  I  have  no  authority  to  provide  who  is  to  pay 
the  same.     It  follows,  therefore,  that  so  much  of  my  former 

13— 98. 
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order  as  provides  that  the  respondents  shall  pay  the  costs 
must  be  vacated,  and  that  the  motion  must  be  refused,  and  it 
is  so  ordered. 

"It  is  further  ordered  that  such  time  as  may  be  necessary 
for  perfecting  said  appeal  and  having  the  same  printed  and 
docketed  be  given,  not  to  exceed  thirty  days  from  the  date 
of  this  order/' 

From  the  order  of  September  12,  1913,  the  plaintiff 
appeals.     The  facts  are  stated  in  the  opinion  of  the  Court. 

Messrs.  Geiger  &  Wolfe,  for  appellant,  submit:  The 
action  is  equitable,  and  costs  in  discretion  of  the  Court:  27 
S.  C.  15.  Unnecessary  expense  to  incorporate  irrelevant 
matter  in  case:  97  S.  C.  226.  Modification  was  without 
notice  to  plaintiff:  7  S.  C.  235. 

Messrs.  Bonham,  Watkins  &  Allen,  for  respondent,  sub- 
mit: That  order  is  not  appealable:  8  S.  C.  50,  61,  62;  85 
S.  C.  262;  45  S.  C.  4;  11  S.  C.  122,  134,  135.  Costs  should 
azvait  decision  of  Supreme  Court:  6  S.  C.  290,  291 ;  28  S.  C. 
181,  186;  81  S.  C.  313,  316;  73  S.  C.  18,  20.  Whet  is  a 
substantial  right:  53  N.  Y.  322,  329.  Costs  on  appeal  abide 
result  of  appeal:  Civil  Code  1912,  sec.  4204;  Code  Civil 
Proc.  1912,  sec.  361;  25  S.  C.  243,  246;  45  S.  C.  4,  7;  93  S. 
C.  316,  317;  47  S.  C.  150,  1C4;  81  S.  C.  313;  66  S.  C.  385. 
Contents  of  case:  56  S.  C.  304,  312;  58  S.  C.  469,  474;  42 
vS.  C.  183,  184,  369,  380;  53  S.  C.  295;  -51  S.  C.  503;  57 
S.  C.  44.  Judge  must  settle  case:  Code  Civil  Proc.  384; 
Rule  V,  Supreme  Court;  62  S.  C.  293,  294;  20  S.  C.  190, 
195.  Not  prejudicial  to  vacate  an  order  made  beyond  juris- 
diction: 92  S.  C.  172. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 
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The  cause  was  tried  before  Judge  Bowman  and  a  jury  at 
the  June  term  of  the  Court  for  Anderson  county,  1913,  and 
was  one  for  an  accounting  between  landlord  and  tenant. 
At  the  conclusion  of  the  testimony  defendant's  counsel 
moved  the  Court  to  direct  a  verdict  in  favor  of  the  defendant 
on  two  grounds :  (1st)  That  there  was  no  testimony  to  sup- 
port a  verdict  for  the  plaintiff,  and  (2d)  that  the  records 
showed  the  pendency  of  another  action.  The  Court  refused 
the  motion  on  the  first  ground,  but  directed  a  verdict  upon 
the  second  ground.  From  this  order  the  plaintiff  gave  due 
notice  of  intention  to  appeal,  and  served  defendant's  counsel 
with  proposed  case  with  exceptions.  Defendant's  counsel 
declined  to  agree  to  the  case  as  proposed  for  appeal,  but 
proposed  an  amended  case  incorporating  a  transcript  of  the 
entire  testimony.  When  they  appeared  before  the  trial 
Judge  to  settle  the  case,  he  adopted  and  settled  the  case  for 
appeal  as  amended,  but  ordered  that  inasmuch  as  the  testi- 
mony was  not  necessary  to  the  plaintiff's  case,  but  was 
necessary  to  the  defendant's  case,  that  the  defendant  pay  th£ 
cost  of  printing  the  same.  After  this  plaintiff's  counsel 
served  notice  of  a  motion  to  have  the  trial  Judge  require  the 
defendant  to  deposit  such  costs  as  were  necessary  to  defray 
costs  of  making  and  printing  the  testimony  in  accordance 
with  the  order  of  the  Judge  with  the  clerk  of  Circuit  Court. 
On  September  12,  1913,  the  trial  Judge  passed  an  order 
vacating  his  former  order,  wherein  he  had  required  the 
defendant  to  pay  in  advance  the  expenses  of  transcribing 
and  printing  the  testimony  in  the  case  for  the  purpose  of 
appeal,  from  this  last  order  plaintiff  appealed.  Both  orders 
of  the  Judge  should  be  set  out  in  the  report  of  the  case. 
After  due  notice  given,  the  respondent  moved  to  dismiss  the 
appeal,  on  the  ground  "that  the  same  is  not  appealable." 
The  sole  question  raised  by  appellant's  exceptions  in  this 
appeal  is  whether  the  insertion  of  the  words  in  the  order  by 
the  Judge  "that  so  much  of  my  former  order  as  provided 
that  the  respondent  shall  pay  the  costs  be  vacated"  was 
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prejudicial  to  the  appellant.  The  trial  Judge  had  no  power 
or  authority  to  direct  in  advance  who  should  pay  the  costs  of 
appeal  from  the  judgment  directed  by  him,  and  when  a 
motion  was  made  before  him  to  enlarge  the  order  that  he 
had  erroneously  made  by  requiring  that  a  fixed  amount, 
to  wit,  $68.00,  the  estimated  cost,  be  deposited  with  the 
clerk,  it  was  within  his  power  to  vacate  that  part 
of  his  order  that  he  had  made  without  authority  or 
power  to  so  do.  He  had  jurisdiction  of  the  whole 
matter;  he  had  tried  the  cause  which  was  appealed 
from.  The  attorneys  could  not  agree  on  the  case  for 
appeal,  and,  under  rule  V  of  the  Supreme  Court,  it  was  his 
duty  to  settle  the  case  for  appeal  and  the  duty  of  appellant 
to  prepare  the  case  as  fixed  by  him  for  appeal,  and  if  dis- 
satisfied with  his  ruling  to  have  excepted  and  questioned  the 
correctness  thereof  when  the  cause  was  heard  on  its  merits. 
This  was  not  such  a  case  in  chancery  that  the  Judge  had  it 
within  his  discretion  to  award  costs.  It  was  not  an 
accounting  in  equity  that  involved  long  and  complex  account- 
ing. There  was  no  complexity  in  the  matter,  but  an  action 
at  law  for  a  specific  sum  of  money  alleged  to  be  due  to  plain- 
tiff by  defendant,  one  being  the  landlord  and  the  other  ten- 
ant, tried  as  a  law  case  before  Judge  and  a  jury.  It  was 
treated  as  an  action  at  law  with  issues  triable  before  a  jury 
by  all  parties.  The  Circuit  Judge  was  without  jurisdiction 
to  direct  in  advance  who  should  pay  the  costs  of  appeal. 
His  order  to  that  effect  in  the  first  instance  was  a  nullity, 
and  he  had  the  right  to  vacate  it  when  a  further  application 
was  made  to  him  to  enlarge  that  order  and  for  the  purpose 
of  carrying  it  into  effect,  the  vacation  of  the  order  did  not 
affect  any  substantial  right  of  the  appellant  and  was  not 
appealable.  If  Circuit  Judge  required  the  printing  of 
unnecessary  evidence  and  imposing  unnecessary  expense,  an 
appeal  from  this  would  lie,  to  be  heard  with  the  exceptions 
when  case  was  heard  upon  the  merits. 
Order  appealed  from  affirmed. 
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8881 

JOXES  v.  CHARLESTON  &  W.  C.  RY.  CO. 

(82  S.  E.  415.) 

1.  The  provisions  of  the  Federal  Employers'  Liability  Act  (35  U.  S. 
Stat,  at  Large  65,  chap.  149;  U.  S.  Comp.  Stats.  Supp.  1911,  p. 
1182)  cover  the  entire  subject  of  the  liability  of  railroad  companies 
to  their  employees  while  engaged  in  interstate  commerce,  and  super- 
sede the  prior  State  law  upon  that  subject. 

2.  In  an  action  for  the  death  of  an  unmarried  man  whose  father  and 
mother  were  dead,  evidence  that  a  brother,  who  was  a  farmer,  had 
been  and  was  at  the  time  of  the  trial  sick  and  unable  to  work,  with 
no  evidence  that  deceased  had  ever  contributed  anything  to  his  sup- 
port or  given  him  anything  or  rendered  him  any  service  of  pecuniary 
value  or  that  his  condition  and  circumstances  were  such  that  deceased 
would  probably  have  felt  impelled  by  the  ties  of  affection  to  render 
him  any  service  or  assistance  of  pecuniary  value,  did  not  make  a 
question  for  the  jury  as  to  whether  the  brother  was  dependent  on 
deceased  within  the  Federal  Employers'  Liability  Act,, April  22,  1908, 
c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1911,  p.  1322). 

Before  Prince,  J.,  Abbeville,  March,  1913.     Affirmed. 

Action  by  W.  P.  Jones,  as  administrator  of  E.  D.  Clary, 
deceased,  against  Charleston  &  Western  Carolina  Railway 
Company  for  the  wrongful  death  of  intestate.  At  the  close 
of  the  testimony  the  defendant  moved  the  Court  to  direct  a 
verdict  in  this  case  upon  the  following  grounds : 

1.  The  cause  of  action  sued  on  in  this  case  is  based  upon 
the  statute  laws  of  the  State  of  South  Carolina,  whereas 
the  testimony  shows  that  plaintiff's  intestate  was  an  inter- 
state employee  engaged  in  interstate  commerce  on  an  inter- 
state train,  actually  engaged  in  interstate  business,  at  the 
time  of  his  alleged  injury,  and  therefore  he  has  no  cause  of 

Footnote. — See  note  in  47  L.  It.  A.  (\\  S.)  88  et  sequa,  on  the  consti- 
tutionality, application  and  effect  of  Federal  Employers'  Liability  Act, 
and  supplementary  note  in  48  L.  R.  A.  (X.  S.)  987,  988;  and  also 
derision  in  Bwmlett  v.  So.  Ry.  Co.,  post.  As  to  who  is  "dependent"  on 
a  workman,  within  the  meaning  of  the  English  Workmen's  Compensation 
Act,  see  Lee  v.  Owner  of  Ship  Bessie  (1912),  1  K.  B.  88;  Ann.  Cases 
1913,  E.  477,'  and  note. 
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action,  except  under  the  federal  statute,  and  there  is,  there- 
fore, a  fatal  variance  between  the  cause  of  action  sued  on 
and  the  cause  proved. 

2.  That  the  undisputed  testimony  shows  that  the  plain- 
tiff's intestate,  at  the  time  of  his  injury  and  death,  was  in 
the  employ  of  the  defendant  on  an  interstate  train  running 
from  Augusta,  Georgia,  to  points  within  the  State  of  South 
Carolina,  and  handling  interstate  commerce,  and  that  he 
was  actually  injured  and  killed  by  cars  loaded  w;ith  freight 
moving  in  interstate  commerce  in  attempting  to  uncouple 
the  same  for  the  purpose  of  expediting  the  interstate 
journey,  and,  therefore,  he  has  no  cause  of  action,  except 
under  the  acts  of  Congress  which  are  exclusive  in  this  case 
and,  on  that  account,  there  can  be  no  recovery  under  any 
State  statute  or  law. 

3.  That  under  the  acts  of  Congress,  applicable  in  this 
case,  there  can  be  no  recovery  in  this  case  for  the  alleged 
beneficiaries  for  the  reason  that  no  cause  of  action  is  given 
for  the  benefit  of  the  brothers  or  sisters,  unless  they  were 
dependent  upon  the  interstate  employee,  and,  in  this  case, 
there  is  no  evidence  that  they  were  dependent  either  wholly 
or  partially. 

4.  The  right  of  action  is  given  to  the  personal  represen- 
tative for  the  benefit  of  certain  designated  parties,  and  where 
it  is  for  the  benefit  of  the  next  of  kin,  as  in  this  case,  the  act 
require*  that  they  must  be  dependent  upon  the  intestate  in 
whole  or  in  part,  and  the  record  in  this  case  shows  that 
neither  the  brother  nor  sister,  for  whose  benefit  alone  this 
action  was  brought,  were  dependent  upon  intestate  within 
the  meaning  of  said  act  of  Congress,  and,  therefore,  there 
can  be  no  recovery  in  this  case  on  account  of  the  death  of  the 
intestate  for  the  benefit  of  the  sister  or  brother. 

5.  That,  under  the  act  of  Congress,  there  can  be  no 
recovery  for  the  benefit  of  the  sister  and  brother  unless  there 
be  some  proof  of  the  damages  which  they  have  sustained, 
and,  under  the  said  act,  these  damages  are  limited' to  pecuni- 
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ary  loss,  and  in  this  case  there  is  no  evidence  that  either  the 
brother  or  sister,  for  whom  this  action  is  brought,  have 
suffered  any  pecuniary  damages,  and,  therefore,  there  can. 
be  no  recovery  on  account  of  the  death  of  the  intestate. 

Judge  Prince  directed  a  verdict  for  the  defendant  for  the 
two  reasons : 

First :  Because  there  is  now  no  State  law  providing  for 
compensation  for  the  wrongful  death  of  one  who  meets  his 
death  while  engaged  in  interstate  commerce. 

Second:  That  plaintiff's  proof  did  not  show,  nor  did  it 
tend  to  show,  that  there  was  next  of  kin  dependent  upon 
deceased  for  support  or  any  part  thereof. 

The  plaintiff  moved  for  a  new  trial,  which  was  refused. 

Plaintiff  appealed  on  the  following  grounds  and  excep- 
tions: 

1.  His  Honor  erred  in  granting  defendant's  motion  to 
direct  a  verdict  on  the  first  ground  upon  which  said  motion 
was  made,  to  wit :  "The  cause  of  action  sued  on  in  this  case 
is  based  upon  the  statute  laws  of  the  State  of  South  Caro- 
lina, whereas  the  testimony  shows  that  plaintiff's  intestate 
was  an  interstate  employee  engaged  in  interstate  commerce 
on  an  interstate  train,  actually  engaged  in  interstate  busi- 
ness, at  the  time  of  his  alleged  injury,  and  therefore  he  has 
no  cause  of  action,  except  under  the  federal  statute,  and 
there  is,  therefore,  a  fatal  variance  between  the  cause  of 
action  sued  on  and  the  case  proved." 

The  error  being  in  holding  that  the  plaintiff  has  no  cause 
of  action,  except  under  the  federal  statute  and  in  holding 
that  the  plaintiff  has  no  cause  of  action  in  this  case  under 
the  statute  law  of  the  State  of  South  Carolina. 

2.  His  Honor  erred  in  granting  defendant's  motion  to 
direct  a  verdict'  on  the  second  ground  upon  which  said 
motion  was  made,  to  wit :  "That  the  undisputed  testimony 
shows  that  plaintiff's  intestate,  at  the  time  of  his  injury  and 
death,  was  in  the  employ  of  the  defendant  on  an  interstate 
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train  running  from  Augusta,  Georgia,  to  points  within  the 
State  of  South  Carolina,  and  handling  interstate  commerce, 
and  that  he  was  actually  injured  and  killed  by  cars  loaded 
with  freight  moving  in  interstate  commerce  in  attempting 
to  uncouple  the  same  for  the  purposes  of  expediting  the 
interstate  journey,  and,  therefore,  he  has  no  cause  of  action, 
except  under  the  acts  of  Congress,  which  are  exclusive  in 
this  case,  and,  on  that  account,  there  can  be  no  recovery 
under  any  State  statute  or  law." 

The  error  being  in  holding  that  in  this  case  the  act  of 
Congress  is  exclusive,  and  that  the  plaintiff  in  this  case  has 
no  cause  of  action  under  the  statute  law  of  South  Carolina. 

3.  His  Honor  erred  in  granting  defendant's  motion  to 
direct  a  verdict  on  the  third  and  fourth  grounds  upon  which 
said  motion  was  made,  to  wit : 

"(3)  That  under  the  acts  of  Congress,  applicable  in  this 
case,  there  can  be  no  recovery  in  this  case  for  the  alleged 
beneficiaries  for  the  reason  that  no  cause  of  action  is  given 
for  the  benefit  of  the  brothers  or  sisters,  unless  they  were 
dependent  upon  the  intestate  employee,  and,  in  this  case, 
there  is  no  evidence  that  they  were  dependent,  either  wholly 
or  partially. 

"(4)  The  right  of  action  is  given  to  the  personal  rep- 
resentatives for  the  benefit  of  certain  designated  parties,  and 
where  it  is  for  the  benefit  of  the  next  of  kin,  as  in  this  case, 
the  act  requires  that  they  must  be  dependent  upon  the 
intestate  in  whole  or  in  part,  and  the  record  in  this  case 
shows  that  neither  brother  nor  sister,  for  whose  benefit  alone 
this  action  was  brought,  were  dependent  upon  intestate 
within  the  meaning  of  the  said  act  of  Congress,  and,  there- 
fore, there  can  be  no  recovery  in  this  case  on  account  of  the 
death  of  the  intestate  for  the  benefit  of  the  sister  and 
brother." 

The  error  being  in  holding  that  there  was  no  evidence  in 
this  case  that  the  brother  or  sister  was  either  wholly  or 
partially  dependent  upon  the  intestate  and  in  holding  that 
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the  evidence  shows  that  the  brother  and  sister  were  neither 
incapacitated  to  earn  a  living,  and  in  holding  that  the  brother 
and  sister  must  depend  upon  the  intestate  for  support  by- 
reason  of  incapacity  or  minority  before  they  can  recover. 

4.  His  Honor  erred  in  granting  defendant's  motion  to 
direct  a  verdict  on  the  fifth  ground  upon  which  said  motion 
was  made,  to  wit :  "That  under  the  act  of  Congress  there 
can  be  no  recovery  for  the  benefit  of  the  sister  and  brother 
unless  there  be  some  proof  of  the  damages  wrhich  they  have 
sustained,  and,  under  the  said  act,  these  damages  are  limited 
to  pecuniary  loss,  and  in  this  case  there  is  no  evidence  that 
either  the  brother  or  sister,  for  whom  this  action  is  brought, 
have  suffered  any  pecuniary  damages,  and,  therefore,  there 
can  be  no  recovery  on  account  of  the  death  of  the  intestate." 

The  error  being  in  holding  that  there  was  no  evidence  to 
be  submitted  to  the  jury  upon  the  question  of  nominal  dam- 
ages, and  his  Honor  erred  in  not  submitting  the  question  of 
nominal  damages  to  the  jury. 

5.  His  Honor  erred  in  refusing  to  grant  plaintiff's  motion 
for  a  new  trial  on  the  first  ground  upon  which  said  motion 
was  made,  to  wit :  "That  this  case  was,  under  the  law.  triable 
under  the  statute  laws  of  the  State  of  South  Carol ina." 

The  error  being  that  this  cause  of  action  was  based  upon 
the  statute  laws  of  the  State  of  South  Carolina,  and  his 
Honor  erred  in  holding  that  the  plaintiff  had  no  cause  of 
action  except  under  the  act  of  Congress. 

6.  His  Honor  erred  in  refusing  to  grant  plaintiff's  motion 
for  new  trial  upon  the  second  ground  upon  which  said 
motion  was  made,  to  wit:  "That  even  if  it  was  only  triable 
under  the  Federal  Employers'  Liability  Act.  there  was  testi- 
mony sufficient  to  carry  it  to  the  jury." 

The  error  being  in  his  Honor  holding  that  there  was  no 
testimony  going  to  prove  that  the  brother  and  sister  were 
in  any  way  dependent  upon  the  intestate  in  whole  or  in 
part. 
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7.  Because  his  Honor  erred  in-  holding  that  the  act  of 
Congress,  known  as  the  Employers'  Liability  Act,  is  exclu- 
sive of  all  State  laws,  whereas  he  should  have  held  that  said 
act  only  applies  to  cases  where  a  deceased  employee  left 
some  one  dependent  on  him  or  left  some  one  of  the  parties 
enumerated  or  mentioned  in  the  statute,  and  does  not  apply 
in  such  cases  as  the  one  at  bar. 

Messrs.  J.  Howard  Moore  and  C.  M.  Drummond,  for 
appellant,  cite:  93  U.  S.  99;  163  U.  S.  299;  6  Wall.  35;  22 
How.  227-243 ;  79  S.  E.  700 ;  218  U.  S.  406 ;  219  U.  S.  453 ; 
230  U.  S.  352;  187  U.  S.  148;  11  Wall.  652;  143  U.  S. 
457;  138  U.  S.  287;  161  U.  S.  686;  140  U.  S.  148;  15  Sup. 
Ct.  Rep.  423;  109  U.  S.  623;  225  U.  S.  501. 

Mr.  Wm.  P.  Greene,  for  respondent,  cites :  Statute  exclu- 
sive: 33  Sup.  Ct.  651 ;  227  U.  S.  59 ;  223  U.  S.  1 ;  124  U.  S. 
465,  473 ;  228  U.  S.  702.  Dependency)  necessary:  227  U.  S 
59 ;  227  U.  S.  145 ;  228  U.  S.  173. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  action  was  brought  under  the  statute  of  this  State, 
known  as  Lord  Campbell's  act  (Civil  Code,  1912,  sees.  3955 
to  3958),  to  recover  damages  for  the  alleged  wrongful  death 
of  plaintiff's  intestate,  who  was  killed  while  in  the  service 
of  defendant  as  a  brakeman,  by  being  knocked  down  and  run 
over  by  some  freight  cars  which  he  was  attempting  to 
uncouple.  At  the  time  of  the  accident  the  defendant  and  its 
said  employee  were  both  engaged  in  interstate  commerce. 
The  deceased  was  a  young  man,  twenty  years  of  age,  who 
had  never  married.  His  father  and  mother  were  dead,  but 
he  left  a  brother  and  sister,  for  whose  benefit  the  action  was 
brought. 
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The  Circuit  Court  held  that  the  proof  brought  the  case 
within  the  Federal  Employers'  Liability  Act  (35  U.  S.  Stat. 
at  L.  65  ch.;  149  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1132), 
which  superseded  the  State  statute  on  the  same  subject,  and 
that  there  was  no  evidence  that  either  the  brother  or  sister 
was  dependent  on  deceased,  and  directed  a  verdict  for 
defendant. 

Appellant  contends  that,  as  the  act  of  Congress  gives  a 

right  of  action  in  favor  of  dependent  relatives,  while  the 

State  statute  gives  the  right  in  favor  of  relatives,  whether 

dependent  or  not,  the  two  statutes  do  not  cover  pre- 

1  cisely  the  same  field,  and,  therefore,  the  State  statute 
was  not  superseded,  in  so  far  as  it  gives  a  right  of 

action  in  favor  of  relatives  who  are  not  dependent.  This 
is  a  misconception  of  the  scope  of  the  legislation  of  Con- 
gress. It  deals  with  the  liability  of  interstate  carriers  by 
railroads  for  injuries  to  their  employees  while  both  are 
engaged  in  interstate  commerce.  It  creates  and  determines 
that  liability.  It  is  paramount  and  exclusive,  and  neces- 
sarily supersedes  the  State  law  upon  that  subject.  There- 
fore, the  liability  of  such  carriers  for  such  injuries  must  be 
tested  solely  by  the  act  of  Congress,  which  cannot  .be  pieced 
out  by  the  State  law  on  the  same  subject.  St.  Louis  etc. 
Ry.  Co.  v.  Hesterly,  33  Sup.  Ct.  703;  228  U.  S.  702;  57 
L.  Ed.  1031,  and  cases  cited:  Wabash  R.  Co.  v.  Hayes 
(U.  S.),  filed  May  25,  1914,  34  Sup.  Ct.  729,  234  U.  S.  86; 
Erie  R.  Co.  v.  New  York,  34  Sup.  Ct.  756;  233  U.  S.  671. 
It  is  contended  further  that,  even  in  this  view  of  the  law, 
the  testimony  required  submission  of  the  case  to  the  jury, 
because  there  was  testimony  from  which  the  jury  might 
have  found  that  the  surviving  brother  was  dependent 

2  on  deceased.     The  only  testimony  which  is  relied 
upon  to  sustain  that  contention  was  that  the  brother. 

who  is  a  farmer,  resident  in  the  State  of  Alabama,  had  been 
sick  and  unable  to  work  for  sometime,  and  was  still  so,  at  the 
time  of  the  trial.     But  there  was  no  testimony  that  deceased 
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had  ever  contributed  anything  to  his  support  or  maintenance, 
or  had,  at  any  time  or  under  any  circumstances,  ever  given 
him  anything,  or  rendered  him  any  service  of  pecuniary 
value;  nor  was  there  anything  in  the  testimony  to  warrant 
the  inference  that  he  would  have  done  so,  if  he  had  lived. 
Indeed,  there  was  no  testimony  that  the  surviving  brother's 
condition  or  circumstances  were  such  that  deceased  would 
probably  have  felt  impelled  by  the  ties  of  brotherly  affection 
to  render  him  any  service  or  assistance  of  pecuniary  value, 
if  he  had  lived.  There  was,  therefore,  no  reasonable  ground 
for  expecting  any  pecuniary  benefit  to  the  survivor  from  the 
continuance  of  the  life  of  the  deceased.  Gulf  etc.  Ry.  Co.  v. 
McGinnis,  33  Sup.  Ct.  420,  228  U.  S.  173,  57  L.  Ed.  785, 
and  cases  cited. 
Judgment  affirmed. 


8882 

MATTHEWS  v.  ATLANTIC  COAST  LINE  RY.  CO. 

(82  S.  E.  — .) 

Railroads.     Pbesumptions.     Evidence.     Issue    foe   Juey. 

Whether  testimony  is  sufficient  to  rebut  the  presumption  of  negligence 
arising  in  case  of  live  stock  killed  on  railroad  track  is  an  issue  for 
the  jury. 

Before  C.  J.  Ramage,  special  Judge,  Monk's  Corner, 
November,  1013.     Affirmed. 

Action  by  W.  J.  Matthews  against  Atlantic  Coast  Line 
Railway  Company.  From  judgment  for  plaintiff,  and 
order  refusing  new  trial,  defendant  appeals.  The  facts  are 
stated  in  the  opinion. 

Messrs.  Simeon  Hyde  and  Octavus  Cohen,  for  appellant, 
ask  review  of  93  S.  C.  71,  and  cite:  4  Rich.  329;  4  McC. 
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101;  26  S.  C.  49;  87  S.  C.  174.     Chamberlayne's  Modern 
Law  of  Evidence,  sec.  1085. 


Mr.  E.  J.  Dennis,  for  respondent,  cites :  26  S.  C.  49 ;  91 
S.  C.  104;  93  S.  C.  71. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  for  two  hundred  dollars  for  the  killing  of  a  mule 
on  October  23,  1912,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  full  amount  sued  for.  The  defendant 
appeals  and  by  their  exceptions  make  the  following  points : 
First.  The  killing  of  the  stock  was  due  to  an  unavoidable 
accident.  Second.  The  verdict  was  against  the  manifest 
weight  of  the  evidence.  Third.  The  only  evidence  in  the 
case  showing  how  stock  was  killed  showed  without  conflict 
that  there  wTas  no  negligence  on  the  part  of  the  defendant. 
Fourth.  There  was  no  evidence  to  support  the  verdict. 

All  the  points  made  in  this  case  were  fully  considered  by 
this  Court  in  the  case  of  McLeod  v.  Railroad  Co.,  93  S.  C. 
71, 76  S.  E.  19,  705,  and  decided  in  that  case.  The  effort  in 
this  appeal  is  to  practically  have  the  Court  to  overrule  the 
principles  therein  announced  and  we  see  no  reason  to  do  so. 
The  exceptions  are  overruled  and  judgment  affirmed. 
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8883 

TAYLOR  v.  SPARTANBURG  RY.  ETC.  CO. 

HENDERSON  v.  SPARTANBURG  RY.  ETC.  CO. 

(82  S.  E.  404.) 
Street  Railways.    Carbier  and   Passenger.    Fares. 

1.  A  street  railway  company  may  make  and  enforce  reasonable  rules 
to  facilitate  its  business  and  to  protect  itself  against  imposition  and 
fraud. 

2.  A  rule  requiring  a  passenger  holding  a  transfer  ticket  to  take  the 
next  car  at  the  point  designated  on  the  ticket  is  reasonable. 

8.  When  a  passenger  enters  a  car  at  a  point  other  than  that  designated 
by  the  transfer  check  which  he  has  accepted  and  holds,  the  conductor 
is  justified  in  refusing  to  receive  the  check,  and  in  demanding  fare* 
and  if  the  passenger  refuses  under  such  circumstances  to  pay  fare, 
the  carrier  is  not  liable  for  ejecting  him. 

Before  Memminger,  J.,  Spartanburg,  March,  1913. 
Reversed. 

Actions  by  Noah  D.  Taylor  and  David  W.  Henderson 
against  Spartanburg  Railway,  Gas  &  Electric  Company. 
From  judgments  for  plaintiffs,  defendant  appeals. 

Messrs.  Sanders  &  DePass,  for  appellant,  cite :  Right  of 
carrier  to  make  reasonable  rules:  1  Elliott  Railroads,  sees. 
199,  200,  202;  81  S.  C.  143;  Clark  (Street  Railway)  Acci- 
dent Law,  2d  Ed.,  p.  193,  sec.  81;  110  App.  Div.  429;  96 
N.  Y.  Supp.  249;  4  St.  Ry.  Reports  806.  Ejection  of  pas- 
sengers boarding  car  at  a  place  not  a  transfer  junction: 
Note  in  5  St.  Ry.  Reports  118;  35  Wash.  L.  Rep.  4;  1  Am. 
Ann.  Cases  393.  Whether  ride  is  reasonable  a  question  for 
Court  where  facts  are  not  disputed:  78  S.  C.  352.  As  to 
waiver  of  rules:  78  S.  C.  356.  Tort  committed  in  asser- 
tion of  supposed  right  or  without  actual  wrongful  intent: 
69  S.  C.  434. 


Footnote. — See  note  on  right  of  street  car  railroad  company  to  limit 
time  or  point  of  transfer.'  8  L.  R.  A.  (NT.  S.)  287. 
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July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

These  actions  were  brought  to  recover  punitive  damages 
on  account  of  the  alleged  wilful,  wanton  ejection  of  the 
plaintiffs  from  a  car  of  defendant  in  the  city  of  Spartan- 
burg. The  facts  developed  at  trial  were  in  substance :  That 
on  November  13,  1910,  the  plaintiffs  boarded  one  of  defend- 
ants cars  at  Arkwright,  on  South  Church  street,  in  the  city 
of  Spartanburg,  and  paid  the  fare  demanded.  A  "transfer 
ticket"  was  given  -to  each  of  them  for  the  purpose  of  allow- 
ing them  to  transfer  from  Church  street  line  to  the  next 
succeeding  car  going  east  on  the  Main  street  line.  These 
transfers  in  accordance  with  the  rule  of  the  company  pro- 
vided that  plaintiffs  must  take  the  next  succeeding  car  at 
the  transfer  point  indicated  on  the  ticket,  to-  wit,  where 
Main  and  Church  streets  cross  each  other.  The  plaintiffs 
did  not  board  the  car  at  this  place,  but  walked  up  Main 
street  to  Liberty  street,  about  two  hundred  yards  from  the 
place  of  transfer,  and  there  got  on  the  car  going  in  the  direc- 
tion they  desired  to  go.  The  conductor  refused  to  honor 
these  transfers,  and  when  the  car  stopped  at  the  next  stop- 
ping place  the  plaintiffs  refused  to  pay  the  fare  demanded 
and  disembarked  from  the  car.  There  was  a  total  absence 
of  any  evidence  on  the  part  of  the  plaintiffs  showing  any 
violence  or  rudeness  on  the  part  of  the  conductor;  but  the 
evidence  was  that  he  was  courteous  and  polite  in  his 
demeanor  and  was  only  trying  to  enforce  the  rules  of  the 
company  as  made  for  his  direction.  At  the  conclusion  of 
plaintiffs'  evidence  a  motion  for  a  nonsuit  was  made  by  the 
defendant  and  refused.  When  all  of  the  evidence  was  in, 
a  motion  was  made  by  defendant  for  a  direction  of  verdict 
which  was  refused.  His  Honor  holding  that  it  was  a  ques- 
tion for  the  jury  to  determine  whether  the  rule  of  the  com- 
pany was  a  reasonable  one,  and  whether  the  rights  of  the 
plaintiffs  had   been   wilfully   invaded   or   recklessly   disre- 


Digiti 


zed  by  G00gle 


208  Taylor  v.  Railway  Company. 


Opinion  of  the  Court.  [98  S.  C 

garded.     The  jury  rendered  a  verdict  in  favor  of  each  of 

the  plaintiffs  for  $35,  and  defendant  appeals  and  alleges 

error  on  the  part  of  his  Honor  in  not  granting  a  nonsuit 

or  directing  a  verdict  as  asked  for,  and  leaving  it  to 

1  the  jury  to  determine  the  issue  submitted.     A  street 
railway  company  has  a  right  to  make  and  enforce 

reasonable  rules.  1st  Elliott  on  Railroads,  sections  199, 
200,  202;  Fundcrburg  v.  Ry.,  81  S.  C.  143,  01  S.  E.  1075, 
21  L.  R.  A.  (N.  S.)  8G8. 

We  see  nothing  in  the  rule  requiring  a  person  holding  a 

transfer  ticket  to  take  the  next  succeeding  car  at  the  point 

designated  that  is  unreasonable.     There  was  no  evidence  to 

show  that  when  a  passenger  onc£  paid,  that  he  was 

2  entitled  as  a  matter  of  right  to  call  for  and  demand 
a  transfer  ticket  and  ride  to  the  point  of  his  destina- 
tion on  any-  car.     The  car  company  had  the  right  to  make 

and    enforce    reasonable    rules    for    its    protection 
1     against  imposition  and  fraud.     In  this  case  the  plain- 
tiffs were  furnished  transfers,  and  if  they  had  fol- 
lowed the  instructions  on  these  transfers  they  would  have 
seen  that  the  transfers  would  not  be  honored  unless  they  took 
the  next  succeeding  cars  at  the  point  designated  in   the 
transfers,  being  in  these  cases,  whete  Main  and  Church 
streets  cross  each  other.     To  allow  a  passenger  who 

3  obtains  a  transfer  to  board  a  car  at  any  time  or  at 
any  other  point  than  that  fixed  by  the  transfer  wrould 

nullify  this  reasonable  rule  of  the  company,  which  by  both 
authority  and  reason  it  has  the  right  to  make,  and  the  con- 
ductor was  justified  in  demanding  fare,  and  not  receiving 
the  transfers,  when  the  passenger  enters  the  car  at  a  point 
other  than  that  prescribed  by  the  transfer  check  which  the 
passengers  had  accepted;  and  if  passenger  refuses  to  pay 
under  such  circumstances  the  company  is  not  liable  for 
ejecting  him.  Clark's  Accident  Law  (Street  Railway,  2d 
Ed.,  p.  193,  section  81.)  The  plaintiffs  should  have  boarded 
the  car  at  the  point  designated  by  the  transfer.     The  uncon- 
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tradicted  testimony  shows  that  they  walked  some  distance 
away  from  this  point  and  boarded  the  car  at  a  different 
place,  this  they  did  not  have  the  right  to  do  without  paying 
the  fare.  When  the  transfers  were  refused  and  fare 
demanded  plaintiffs  were  informed  in  a  polite  manner  that 
they  must  pay  or  get  off  and  the  car  was  stopped  and  plain- 
tiffs got  off.  There  is  no  evidence  in  the  case  that  shows 
that  the  plaintiffs  were  in  any  manner  damaged,  incon- 
venienced, rudely  treated,  insulted,  annoyed,  or  that  there 
was  any  wrongful  invasion  of  their  rights,  or  that  there  was 
any  issuable  facts  for  the  jury  to  pass  upon;  and  his  Honor 
was  in  error  in  not  granting  a  nonsuit  or  directing  a  verdict 
for  the  defendant  as  asked  for.  The  judgments  are 
reversed  and  complaints  dismissed. 


8884 

WILSON,  AS  ADMR.,  v.  SOUTHERN  RAILWAY  CO.  ET  AL. 

(82  S.  E.  481.) 

Appeal  and  Error.     Evidence. 

An  objection  to  testimony  not  heard,  and  passed  upon,  by  the  trial 
Judge,  cannot  be  made  the  subject  of  an  exception  on  appeal. 

Before  Sease,  J.,  Yorkville,  Fall  term,  1912.     Affirmed. 

Action  by  C.  S.  Wilson,  as  administrator  of  the  estate  of 
D.  Rainey  Wilson,  deceased,  against  Southern  Railway 
Company  and  Ed  S.  Mott.  From  a  judgment  for  defend- 
ants, plaintiff  appeals. 

Messrs.  Henry  &  McLurc,  for  appellant,  submit:  The 
record  of  proceedings  at  coroners  inquest  zvas  inadmissible: 
.66  S.  C.  421.  So  testimony  as  to  such  proceedings  and 
verdict:  84  Ala.  149;  68  L.  R.  A.  294.     Objection  being 

14—98. 
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made  was  sufficient  basis  for  exception:  59  S.  C.  243-4;  63 
N.  Y.  256;  17  Wis.  37;  55  S.  C.  340. 

Messrs.  McDonald  &  McDonald,  for  respondents,  sub- 
mit: Objection  to  testimony  did  not  state  its  grounds:  62 
S.  C.  546 ;  63  S.  C.  559 ;  66  S.  C.  61 ;  67  S.  C.  419 ;  72  S.  C. 
411;  73  S.  C.  104;  74  S.  C.  246;  75  S.  C.  74,  116,  201, 
225.  //  testimony  was  irrelevant,  its  admission  was  within 
the  discretion  of  the  Court:  75  S.  C.  116,  129,  201,  and  did 
not  affect  the  verdict:  44  S.  C.  548;  64  S.  C.  112;  72  S.  C. 
174;  78  S.  C.  33.  The  overwhelming  preponderance  of  the 
evidence  sustains  the  verdict:  78  S.  C.  73;  91  S.  C.  331;  93 
S.  C.  299,  426. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  the  second  appeal  in  this  case.  The  first  appeal 
is  reported  in  93  S.  C.  17,  75  S.  E.  1014.  On  the  first 
appeal  the  case  was  sent  back  for  a  new  trial,  and  was  tried 
before  Judge  Sease  and  a  jury,  and  resulted  in  a  verdict  in 
favor  of  the  defendants.  After  entry  of  judgment  plaintiff 
appeals,  and  by  his  exceptions  raises  one  issue  only;  that 
the  Circuit  Judge  committed  error  in  allowing,  over  objec- 
tion, certain  testimony  during  the  examination  and  cross- 
examination  of  T.  J.  Strait,  one  of  plaintiff's  witnesses,  and 
in  not  granting  a  new  trial.  The  record  shows  that  Mr. 
Henry  did  object,  but  that  the  Circuit  Judge  made  no  ruling 
thereon  for  the  reason  as  explained  by  him  that  he  did  not 
hear  the  objection  made  by  plaintiff's  counsel.  It  was  the 
duty  of  counsel  when  objection  was  made  by  him  to  have 
the  Judge  rule  on  it,  and  the  fact  that  he  did  not  rule  and 
states  that  he  did  not  hear  the  objection  is  conclusive;  and 
it  must  be  taken  as  if  the  evidence  was  received  as  same  as 
if  unobjected  to,  for  it  must  be  presumed  that  the  trial 
Judge  will  rule  on  any  question  properly  presented  to  the 


Digits 


zed  by  GoOgle 


Ex  Parte  Williams.  211 


i 


Rep.]  April  Term,  1914. 


Court.  It  is  the  duty  of  counsel  to  raise  objection  to  the 
admissibility  of  any  testimony,  stating  the  grounds  of  his 
objection,  and  it  is  the  duty  of  the  Court  to  make  a  ruling, 
and  counsel  should  insist  that  a  ruling  be  made.  In  this 
case  his  Honor  states  he  heard  no  objection,  and  for  this 
reason  did  not  rule.  We  are  bound  to  accept  this  state- 
ment as  to  what  actually  occurred,  and  the  testimony  when 
received  was  received  as  if  unobjected  to;  and  there  was 
sufficient  evidence  to  sustain  the  verdict. 
The  exceptions  are  overruled.     Judgment  affirmed. 

Mr.  Justice  Gage  was  disqualified,  and  did  not  sit  in  this 
case. 
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EX  PARTE  J.  L.  WILLIAMS,  JR. 

IN  RE  ESTATE  OF  JAMES  WILLIAMS. 

(82  S.  E.  402.) 

Appeal  and   Error.     Grant  of   Administration.     Issues. 

1.  Where  an  appellant  from  the  judgment  of  the  probate  Court  fails 
to  comply  with  the  provisions  of  Rule  28  of  the  Circuit  Court,  by 
giving  notice  of  motion  for  submission  of  issues  to  a  jury,  his 
exception  on  the  ground  that  the  Circuit  Judge  refused  to  submit 
such  issues  to  a  jury  will  be  overruled. 

2.  Findings  of  fact  by  the  probate  Court  concurred  in  by  the  Circuit' 
Court  as  to  the  person  who  should  administer  upon  an  estate  will 
not  be  disturbed  on  appeal. 

Before  C.  J.  Ramage,  special  Judge,  St.  Matthews, 
December,  1913.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jacob  Moorer,  for  appellant,  submits :  Appellant  was 
entitled  to  jury  trial  of  issues:  Code  Civil  Proa,  sees.  312, 
326;  61  S.  C.  568-569;  55  S.  C.  198;  98  S.  C.  271;  64 
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S.  C.  234.  Widow  cannot  transfer  right  to  administer  to 
another,  2  Strob.  335,  against  wish  of  the  largest  creditor: 
2  Hill.  347;  Rice  287. 

July  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  appeal  from  an  order  of  Special  Judge  Ramage 
in  affirming  the  judgment  of  the  probate  Court  in  appoint- 
ing J.  W.  Mahoney  administrator  of  the  estate  of  James 
Williams,  deceased,  instead  of  the  appellant,  J.  L.  Wil- 
liams, Jr. 

The  exceptions  allege  error  -on  the  part  of  the  trial  Judge 

in  not  submitting  issues  to  the  jury-as  asked  for  on  the  part 

of  the  appellant,  as  to  the  question  of  marriage  of  the 

deceased  to  two  women,  and  which  one  was  his  lawful  wife, 

and  who  were  his  legitimate  children.     The  excep- 

1  tions  are  overruled  for  the  reason  that  the  appellant 
failed  to  comply  with  rule  28  of  the  Circuit  Court; 

and  we  have  a  concurrent  finding  of  the  probate  Court  and 
Circuit  Court  as  to  the  facts  involved  and  under 

2  the  authority  of  Ex  parte  Smalls,  69  S.  C.  43,  48 
S.  E.  40;  Ex  parte  Frierson,  96  S.  C.  34,  79  S.  E. 

791.     Judgment  is  affirmed. 
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ANDREWS  v.  ATLANTIC  COAST  LINE  RAILROAD  CO. 

(82  S.  E.  403.) 

Carriers.     Penalties   for   Failure   to    Settle    Claims   Within    Forty 
Days.     Estoppel.     Evidence. 

1.  Where  consignee  having  claim  against  carrier  receives  within  forty 
days,  from  the  carrier  an  order  for  payment  of  money,  knowing 
that  the  order  was  delivered  as  payment,  and  retains  it  until  the 
expiration  of  the  forty  days,  and  then  returns  it  to  the  carrier,  he 


Digits 


zed  by  G00gle 


Andrews  v.  Railway  Company.  218 


Rep.]  April  Term,  1914. 


is  estopped  to  claim  the  penalty  for  failure  to  settle  within  forty 

days. 
2.  Testimony    as    to    former   settlement   of   claims    made   by    plaintiff 

against  the  carrier  by  means  of  written  orders  like  that  left  with 

plaintiff  was  admissible  in  evidence,  on  question  of  settlement. 
8.  In  an  action  against  a  carrier  for  loss  on  freight  and  penalty  for 

nonpayment  within  40  days,  testimony   as  to  defendant's   dealings 

with  other  claimants  was  properly  excluded. 

Before  Sease,  J.,  Sumter,  November,  1913.     Reversed. 

Action  by  W.  J.  Andrews  and  M.  H.  Andrews,  doing 
business  as  W.  J.  Andrews  &  Son,  against  Atlantic  Coast 
Line  Railroad  Company.  From  judgment  for  plaintiff, 
defendant  appeals. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Mr.  Mark  Reynolds,  for  appellant,  cites:  Not  necessary 
to  plead  estoppel:  27  S.  C.  235;  3  S.  E.  214;  G  Enc.  PL  & 
Pr.  356;  81  S.  C.  332.  Waiver  cannot  be  plead  as  an 
estoppel;  it  is  evidence  only:  15  Phila.  217;  and  may  be 
shown  under  general  issue:  8  Enc.  PI.  &  Pr.  6,  7;  98  Mich. 
591.  Instructions  as  to  waiver,  and  exclusion  of  evidence 
with  reference  thereto  erroneous:  71  S.  C.  329. 

Messrs.  L.  D.  Jennings  and  i?.  D.  Epps,  for  respondent. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  for  seventy-two  cents  loss  on  freight 
and  fifty  dollars  penalty,  for  nonpayment  within  forty 
days.  There  is  evidence  that  an  agent  of  the  defendant 
called  at  the  plaintiff's  place  of  business  and  left  an  order 
for  the  payment  of  the  seventy-two  cents  within  the  forty 
days.     That  the  place  of  destination  was  not  a  pay  station 
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and  the  order  was  payable  at  Sumter,  several  miles  away. 
That  one  of  the  plaintiffs  knew  that  the  order  was  in  his 
store,  but  did  not  return  it,  nor  notify  the  agent  that  he 
would  not  accept  it,  until  after  the  expiration  of  the  forty 
days.  One  of  the  plaintiffs  testified:  "Q.  Then  don't  you 
think  he  had  the  right  to  assume  that  you  had  gone  and 
gotten  your  money?  A.  I  guess  he  could  suppose  so  if  he 
wanted  to,  for  I  had  been  taking  payment  that  way;  the 
ones  that  passed  through  his  hands."  The  plaintiffs  were 
not  bound  to  take  anything  but  money,  but  they  could  not 
legally  demand  or  bring  suit  for  the  money  while  he  still 
held  the  defendant's  order  for  the  money.  The  evidence  is 
not  clear  as  to  when  the  order  was  returned.  One  of  the 
plaintiffs  at  first  refused  to  return  the  order.     If  the 

1  plaintiffs  received  through  their  agent  an  order  for 
the  money,  and  they  knew  it  had  been  delivered  as 

payment,  and  had  received  other  orders  as  payment,  and 
did  not  notify  the  defendant  that  the  order  would  not  be 
accepted  as  payment  until  the  penalty  had  accrued,  then  the 
plaintiffs  are  estopped  to  claim  the  penalty. 

The  magistrate  was  not  in  error  in  excluding  evidence 
as  to  dealings  with  other  claimants,  but  was  in  error 

2  in  excluding  evidence  as  to  the  former  dealings  with 
plaintiffs. 

There  are  many  exceptions  in   which  there  are  many 
repetitions,  but  the  above  covers  them  all. 
The  judgment  is  reversed. 


Digits 


zed  by  GoOgle 


Beach  v.  Addison.  215 


Rep.]  April  Term,  1914. 


8887 

BEACH,  AS  GUARDIAN,  v.  ADDISON  ET  AL.,  AS  EXRS. 

(82  S.  E.  428.) 

Executors  and  Administrators.  Guardian  and  Ward.  Premature 
Actions.     Appeal  and  Error. 

Under  1  Code  of  Laws,  sec.  3962,  an  action  cannot  be  brought  by  general 
guardian  of  an  infant  against  the  personal  representatives  of  a 
former  guardian  of  the  infant  for  an  accounting,  and  to  ascertain 
the  amount  due  by  his  estate  to  the  infant,  within  twelve  months 
after  such  guardian's  death.  Where  a  question  is  considered  on 
Circuit  it  will  be  presumed  to  have  been  properly  before  the  Court. 

Before  Gage,  J.,  Hampton,  October,  1913.     Reversed. 

Action  by  Lewis  C.  Beach,  as  general  guardian  of  Flor- 
ence B.  Addison,  against  Ezekiel  Williams  Addison  and 
Richard  Grady  Addison,  as  executors  of  J.  C.  Addison, 
deceased.  From  a  decree  for  plaintiff,  defendants  appeal. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Grier,  Park  &  Nicholson,  for  appellants,  cite: 
Statute  forbidding  action  within  one  year:  1  Civil  Code,  sec. 
3962.  Objection  does  not  appear  to  have  been  waived:  3 
Cyc.  155 ;  53  S.  C.  313 ;  23  S.  C.  125.  This  proceeding  is  an 
action:  Code  Civil  Proa,  sec.  2;  Statute  construed  in  3  Rich. 
182;  29  S.  C.  254;  Harper  L.  138;  Nott  &  McC.  259;  9  S. 
C.  436 ;  7  Rich.  Eq.  40 ;  44  S.  C.  390,  391,  distinguished.  So, 
also,  2  Strob.  83.  The  amount  due  the  ward  is  a  debt  due 
and  unpaid,  the  right  to  recover  which  is  suspended  by  law 
for  a  certain  period:  8  Rich.  Eq.  251.  Probate  Court  has 
nc  jurisdiction  to  compel  executors  to  account  for  the  acts 
of  their  testator  as  guardian:  Const.  1895,  V,  sec.  19,  1868, 
IV,  sec.  20;  1  Civil  Code,  sees.  3765,  3767;  28  S.  C.  583, 
586;  25  S.  C.  248;  4  Rich.  L.  7;  8  Rich.  Eq.  251,  do  not 
apply  to  these  proceedings.     As  to  method  of  accounthig:  1 

Footnote. — As  to  the  right  of  a  ward  to  file  a  claim  against  the  estate 
of  his  deceased  guardian,  see  note,  26*  L.  R.  A.  (N.  S.)  793. 
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Civil  Code,  sees.  3766  and  3648;  2  S.  C.  112;  19  S.  C.  567; 
3  Hill  304;  57  S.  C.  42. 

Messrs.  Howell  &  Gruber,  for  respondent,  submit  •  This 
proceeding  not  for  recovery  of  a  debt.  Purpose  of  statute: 
2  Nott.  &  McC.  528 ;  9  S.  C.  43(5 ;  44  S.  C.  390,  391.  Exec- 
utors hold  no  interest  in  assets  of  ward:  26  S.  C.  538.  No 
action  on  administration  bond  until  accounting  has  been  had: 
1  Civil  Code,  3766;  3  McC.  237;  4  McC.  121;  4  Rich.  L.  5; 
25  S.  C.  248 ;  lb.  586 ;  64  S.  C.  290,;  2  Strob.  Eq.  85.  That 
the  executors  may  be  required  to  account  within  the  year: 
23  N.  E.  1054.  As  to  jurisdiction  of  probate  Court:  1 
Civil  Code,  sec.  3767;  9  Enc.  PI.  &  Pr.  956;  11  Am.  &  Eng. 
Ency.  Law  1182;  8  Am.  St.  Rep.  683.  Annual  returns  ex 
parte  only:  15  Am.  &  Eng.  Ency.  Law  (2  ed.)  114;  11  lb. 
1184,  arid  note;  41  S.  C.  493;  2  McC.  Ch.  196. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

J.  C.  Addison,  guardian  of  Florence  B.  Addison,  an 
infant,  died  on  the  26th  December,  1912.  Lewis  C.  Beach 
was  appointed  guardian  in  his  stead  on  the  16th  January, 
1913.  J.  C.  Addison  left  a  will,  in  which  the  appellants  were 
appointed  executors.  The  record  does  not  show  the  date  of 
the  probate  of  the  will,  but  it  could  not  have  been  before  the 
death  of  the  testator,  J.  C.  Addison,  to  wit,  26th  December, 
1912.  On  the  10th  February,  1913,  Lewis  C.  Beach  com- 
menced suit  in  the  probate  Court  for  Hampton  county  in 
which  he  alleged : 

"That  your  petitioner  is  advised  and  believes,  and  so 
alleges,  that  it  is  necessary  that  the  said  Ezekiel  Williams 
Addison  and  Richard  Grady  Addison,  as  executors  of  the 
estate  of  the  said  J.  C.  Addison,  deceased,  should  be  cited  to 
appear  before  this  Honorable  Court  and  render  a  true  and 
correct  account  of  the  actings  and  doings  of  the  said  J.  C. 
Addison,  deceased,  as  general  guardian  of  the  infant,  Flor- 


Digiti 


zed  by  G00gle 


Beach  z/.  Addison.  217 


Rep.]  April  Term,  1914. 


ence  B.  Addison,  to  the  end  that  the  amount  due  the  said 
Florence  B.  Addison  by  the  estate  of  the  said  J.  C.  Addison, 
deceased,  as  general  guardian  as  aforesaid,  may  be  ascer- 
tained by  judgment  and  decree  of  this  Honorable  Court,  and 
judgment  and  decree  rendered  therefor." 

The  prayer  of  the  petition  asks  that  the  amount  due  "be 
ascertained  and  judgment  and  decree  rendered  by  this  Hon- 
orable Court,  fixing  and  adjudicating  such  amount." 

The  appellants  answered  and  pleaded  to  the  jurisdiction  of 
the  Court  in  that  the  suit  had  been  commenced  within  the 
year.  The  probate  judge  said  in  his  decree  that  the  question 
was  abandoned  at  the  hearing  before  him,  but  the  Circuit 
Judge  passed  upon  the  question  and  we  must  assume  that  the 
question  was  properly  before  him.  Both  appellant  and 
respondent  argued  the  question  before  this  Court  and  we 
must  consider  it.  The  Circuit  Judge  overruled  the  plea  to 
the  jurisdiction  and  the  executors  appealed. 

The  question  is,  could  the  Court  entertain  jurisdiction  of  a 
suit  like  this  within  twelve  months  from  the  date  of  the 
death  of  the  intestate? 

The  statute  (1  Code  of  Laws  1912,  sec.  3962)  reads:  "No 
action  shall  be  commenced  against  any  executor  or  adminis- 
trator for  the  recovery  of  the  debt  due  by  the  testator  or 
intestate,  until  twelve  months  after  such  testator  or  intes- 
tate's death." 

This  was  an  action  for  a  debt;  the  amount  to  be  ascer- 
tained by  an  accounting.  This  is  not  an  action  for  specific 
personal  property.  It  is  not  an  action  to  enforce  a  lien,  with 
no  demand  for  a  judgment  for  a  deficiency.  The  proceed- 
ing is  to  obtain  a  judgment  for  a  debt  brought  within  the 
twelve  months.  No  other  questions  arise.  Any  other  find- 
ing would  be  a  nullity. 

Judgment  reversed. 

Mr.  Justice  Gage  was  disqualified  and  did  not  sit  in  this 
case. 
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CENTRAL  NATIONAL  BANK  v.  GRIMES. 

(82  S.  E.  420.) 

Negotiable   Instruments.     Innocent   Holder.     Direction   of   Verdict. 

The  undisputed  testimony  showing  that  plain  tiff  is  a  bona  fide  holder 
and  assignee  for  value  before  maturity  of  negotiable  notes,  and  there 
being  no  evidence  to  show  that  he  had  notice  of  any  want  of  con- 
sideration, a  verdict  should  have  been  directed  in  his  favor  in  action 

on  such  notes,  under  Commerce  Trust  Co.  v.  Grimes,  98  S.  C.  220, 

82  S.  E.  420. 

Before  Bowman,  J.,  Walterboro,  November,  1913.  Re- 
versed. 

Action  by  Central  National  Bank  against  M.  L.  Grimes, 
W.  F.  Carr,  B.  L.  Cox,  W.  H.  Cox,  J.  P.  Gay,  H.  H.  Butler 
and  Thomas  Southwell.  From  a  judgment  for  defendants, 
plaintiff  appeals. 

Messrs.  Sniythe  &  Visanska,  for  appellant,  submit  same 
authorities  as  in  Commercial  Trust  Co.  v.  Grimes,  in  this 
volume. 

Messrs.  Howell  &  Gruber  and  Peurifoy  Bros.,  for 
respondent,  submit  same  authorities  as  in  Commerce  Trust 
Co.  v.  Grimes,  in  this  volume. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  facts  in  this  case  being  substantially  the  same  as  those 
in  the  case  of  Commerce  Trust  Company  v.  M.  L.  Grimes  et 
dl.,  the  judgment  is  reversed,  for  the  reasons  therein  stated. 
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HAMBRIGHT  v.  SOUTHERN  RAILWAY— CAROLINA  DIV. 

(82  S.  E.  416.) 

Pleadings.     Amendment.     Costs.     Appeal    and    Erbor. 

1.  An  order  permitting  an  amendment  to  substitute  a  third  party  as 
defendant  instead  of  the  original  defendant,  is  in  effect  a  dismissal 
of  the  action  against  the  original  defendant,  and  not  prejudicial  to 
its  rights,  and  an  appeal  by  the  original  defendant  will  not  lie  from 
such  order,  except  as  to  costs. 

2.  Upon  the  dismissal  of  action  against  original  defendant,  and  the  sub- 
stitution of  another  in  his  stead,  the  original  defendant  should  be 
allowed  to  tax  costs  against  the  plaintiff. 

Before  DeVore,  J.,  Gaffney,. November,  1913.    Modified. 

Action  by  Nannie  S.  Hambright  against  Southern  Rail- 
way— Carolina  Division.  From  an  order  permitting  plain- 
tiff to  amend  his  complaint  by  changing  the  title,  so  that  the 
name  of  the  defendant  as  set  forth  therein  be  Atlanta  and 
Charlotte  Air  Line  Railway  Company,  defendant,  Southern 
Railway-Carolina  Division,  appeals. 

Messrs.  Sanders  &  DePass,  for  appellant,  submit :  Entire 
change  of  parties  defendant  not  permitted  by  Code  Civil 
Proc.  224 ;  13  S.  C.  397 ;  32  S.  C.  142. 

Messrs.  Otts  &  Dobson,  for  respondent,  cite :  Code  Civil 
Proc,  sec.  224.  Summons  and  complaint  was  served  on  an 
agent,  who  represented  both  the  Southern  Railway  Com- 
pany., lessee,  and  the  Atlanta  and  Charlotte  Air  Lint  Rail- 
way Company,  the  lessor,  and  defendant  came  into  Court 
and  ansivered  to  the  merits:  35  S.  C.  378;  46  S.  C.  11;  61 
S.  C.  579 ;  67  S.  C.  231 ;  71  S.  C.  425.  Sole  defendant  may 
be  struck  out  and  another  substituted:  71  S.  C.  425;  51  S. 
C.  316;  13  S.  C.  495;  Bailey  Eq.  181 ;  81  S.  C.  498;  13  S.  C. 
402.  Allowance  of  amendment  was  in  discretion  of  the 
Court:  18  S.  C.  315;  32  S.  C.  69;  48  S.  C.  565.     Misnomer 
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of  defendant  waived  by  appearance  and  plea  to  merits:  31 
Cyc.  737  and  738;  22  S.  C.  188. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  appeal  from  an  order  allowing  the  plaintiff  to 
amend  the  summons  and  complaint,  by  substituting  the  name 
of  "Atlanta  and  Charlotte  Air  Line  Railway  Company/* 
instead  of  the  defendant,  "Southern  Railway — Carolina 
Division ;"  also  from  an  order  refusing  the  motion,  to  allow 
the  defendant  to  tax  costs  against  the  plaintiff. 

The  order  allowing  the  amendment  was,  in  effect,  a  dis- 
missal of  the  complaint  against  the  defendant,  Southern 
Railway — Carolina  Division,  and  was  not  prejudicial  to  its 
rights.  Therefore  the  exception  assigning  error  in  this 
respect  is  overruled.  But,  as  the  order  was,  practically,  a 
dismissal  of  the  complaint,  the  defendant  was  entitled  to  its 
costs,  and  there  was  error  in  refusing  to  allow  the  defendant 
to  tax  them  against  the  plaintiff. 

Modified. 
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COMMERCE  TRUST  CO.  v.  GRIMES  ET  AL. 

(82  S.  E.  420.) 

Negotiable    Instruments.     Innocent   Holder.     Direction   or  Verdict. 

The  undisputed  testimony  showing  that  plaintiff  is  a  bona  fide  holder 
and  assignee  for  value  hefore  maturity  of  negotiable  notes,  and 
there  being  no  evidence  to  show  that  he  had  notice  of  any  want  of 
consideration,  a  verdict  should  have  been  directed  in  his  favor  in 
action  on  such  notes. 

Before  Bowman,  J.,  Walterboro,  November,  1913.     Re- 
versed. 
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Action  by  Commerce  Trust  Company  against  M.  L. 
Grimes,  W.  F.  Carr,  B.  L.  Cox,  W.  H.  Cox,  J.  P.  Gay,  H. 
H.  Butler  and  Thomas  Southwell.  From  judgment  for 
defendants,  plaintiff  appeals. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smythe  &  Visanska,  for  appellant,  cite:  Case  gov- 
erned by  91  S.  C.  455,  80  S.  E.  460.  The  circumstance 
that  one  of  the  McLaughlin  Bros,  was  a  stockholder  in  plain- 
tiff company  is  immaterial:  26  S.  W.  975,  977;  10  Cyc. 
1061 ;  74  S.  C.  368,  374.  As  to  bona  fides:  See  1  Pac.  789 ; 
19  S.  E.  561;  92  N.  W.  348;  106  N.  W.  942;  142  N.  W. 
139;  129  Pac.  798;  47  N.  E.  196;  26  S.  W.  975;  24  Atl. 
356. 

Messrs.  Howell  &  Grubcr  and  Peurifoy  Bros.,  for 
respondents,  cite :  As  to  burden  of  proof:  91  S.  C.  455.  As 
to  what  circumstattces  are  sufficient  to  put  a  purchaser  of 
negotiable  paper  on  inquiry:  44  L.  R.  A.  (N.  S.)  395,  399, 
and  note. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  another  action  on  a  note  given  by  persons  in  this 
State  to  McLaughlin  Bros. 

The  undisputed  evidence  showed  that  the  respondents 
executed  negotiable  notes  to  McLaughlin  Bros.  That  the 
notes  were  assigned  for  value  before  maturity  to  the  appel- 
lant and  there  is  no  evidence  to  show  that  the  assignee  had 
notice  of  any  want  of  consideration. 

This  case  is  governed  by  the  case  of  The  Bank  v.  Wallace, 
97  S.  C.  52,  80  S.  E.  460;  and  The  Bank  v.  Stackhouse,  91 
S.  C.  455,  74  S.  E.  977,  40  L.  R.  A.  (N.  S.)  454. 

In  the  former  case  the  Chief  Justice,  in  delivering  the 
opinion  of  this  Court,  said : 
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"When  the  case  of  Bank  v.  Stackhouse,  91  S.  C.  455,  74 
S.  E.  977,  40  L.  R.  A.  (N.  S.)  454,  was  decided  by  this 
Court,  it  did  not  seem  to  the  writer  of  this  opinion  that  the 
plaintiff  therein,  was  prima  facie  a  bona  fide  holder  of  the 
note  upon  which  the  action  was  brought. 

The  principles  then  announced  are  practically  the  same  as 
those  involved  in  the  present  case.  He,  therefore,  feels 
constrained  to  follow  that  case  as  an  authority  as  long  as  it 
remains  of  force." 

This  Court  is  bound  by  those  two  opinions  to  reverse  the 
judgment  in  this  case.  A  verdict  for  the  plaintiff  in  this 
case  should  have  been  directed.     No  other  questions  arise. 

The  judgment  appealed  from  is  reversed. 
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DALY  v.  JEFFERSON  HOTEL  CO. 

STANDEN  v.  JEFFERSON  HOTEL  CO. 

CASELLO  v.  JEFFERSON  HOTEL  CO. 

(82  S.  E.  412.) 

Master  and  Servant.     Breach  op  Contract  of  Employment.     Quan- 
tum Meruit. 

1.  A  recovery  upon  quantum  meruit  cannot  be  had  for  services  ren- 
dered, in  the  absence  of  testimony  as  to  the  value  of  the  services. 

2.  An  employee  cannot  recover  upon  quantum  meruit  for  services  ren- 
dered under  a  contract  where,  without  justification  or  excuse,  he 
abandons  the  contract  before  the  end  of  the  term. 

Before  Memminger,  J.,  Columbia,  October,  1913.  Re- 
versed. 

Actions  by  Jefferson  D.  Daly,  Thomas  Standen  and 
Rudolph  Casello  against  Jefferson  Hotel  Company.  From 
order  remanding  cases  to  the  magistrate's  Court  for  a  new 
trial  defendant  appeals. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  Nelson,  Nelson  &  Gettys,  for  appellant,  cite:  2 
Labatt  Master  and  Servant,  sees.  491,  et  seq.;  4  McC.  246; 
1  Hill  401 ;  84  S.  C.  73. 

Mr.  C.  S.  Monteith,  for  respondent. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  record  shows  the  following: 

"The  above  cases  were  tried  before  Magistrate  H.  F. 
Beuchel,  of  Richland  county,  the  plaintiff,  Daly,  demanding 
fifty- four  and  21-100  ($54.21)  dollars,  wages  due  him  for 
services  rendered  as  steward  at  the  Jefferson  Hotel  from 
June  16  to  June  28,.  1913,  both  inclusive;  the  plaintiff, 
Standen,  demanding  forty-three  and  29-100  ($43.29)  dol- 
lars, which  he  alleged  to  be  due  him  as  wages  for  services 
rendered  as  chef  of  the  Jefferson  Hotel  from  June  16  to 
June  28,  1913,  both  inclusive,  and  the  plaintiff,  Casello, 
demanding  thirty-two  and  50-100  ($32.50)  dollars  for 
services  due  him  as  night  chef  at  the  Jefferson  Hotel  from 
June  16  to  June  28,  1913,  both  inclusive. 

The  form  of  the  complaint  in  each  case  is  the  same.  The 
following  is  a  copy  of  the  complaint  in  the  Daly  case : 

Complaint  has  been  made  unto  me  by  Jefferson  D.  Daly 
that  you  are  indebted  to  him  in  the  full  and  just  sum  of 
fifty- four  and  21-100  ($54.21)  dollars,  wages  due  the  said 
Jefferson  D.  Daly  for  services  rendered  as  steward,  from 
June  16th  to  June  28th,  A.  D.  1913,  inclusive;  the  same 
being  thirteen  days  wages  at  the  rate  of  four  and  17-100 
($4.17)  dollars  per  day. 

That  due  demand  for  the  payment  of  said  wages  has  been 
made  upon  you,  but  no  part  thereof  has  been  paid. 

The  defendant  answered  in  each  case  and  in  each  case  set 
up  a  counterclaim.  Each  answer  contained  for  a  first 
defense  a  general  denial. 
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In  the  case  of  Jefferson  D.  Daly,  the  defendant  set  up  a 
counterclaim  for  eight  and  95-100  ($8.95)  dollars,  money 
actually  advanced,  and  for  ninety  ($90)  dollars  damages 
alleging  the  plaintiff,  Daly,  was  under  contract  of  employ- 
ment with  defendant  to  serve  defendant  as  steward  for  the 
month  of  June,  1913,  and  that  the  said  Daly  did  on  June 
28th  wilfully  breach  his  said  contract  of  employment  and  did 
wilfully,  with  intent  to  injure  defendant,  induce  and  per- 
suade other  employees. of  defendant  to  leave  the  service  of 
defendant  and  breach  their  contracts  of  employment, 
whereby  the  defendant  was  left  without  warning  and  notice, 
without  sufficient  help  to  conduct  its  business  and  was  forced 
to  close  its  dining  room  in  the  midst  of  a  meal  and  was 
forced  to  turn  patrons  away,  and  was  put  to  expense  and 
inconvenience  in  procuring  other  help. 

In  the  case  of  Thomas  Standen  and  Rudolph  Casello  in 
the  counterclaim  the  defendant  demanded  seventy-five 
($75)  dollars  in  each  case  on  account  of  the  alleged  wilful 
breach  of  contract,  as  set  out  above  in  the  case  of  Jefferson 
D.  Daly,  the  only  difference  being  that  there  was  no  allega- 
tion that  these  plaintiffs  had  induced  others  to  leave  the 
employment  of  the  defendant. 

The  cases  came  on  for  trial  before  Magistrate  Beuchel, 
and,  upon  motion  of  plaintiffs*  attorneys,  the  counterclaims 
were  stricken  out  in  each  case,  except  so  much  of  the  coun- 
terclaim in  the  case  of  Jefferson  D.  Daly  for  the  amount 
actually  advanced  as  alleged,  $8.95." 

The  magistrate  found  for  the  plaintiff  in  each  case.  The 
defendant  appealed,  and  the  appeal  was  heard  by  Judge 
Memminger  on  Circuit,  who  made  the  following  order : 

"This  case  comes  before  me  on  an  appeal  from  the  judg- 
ment in  favor  of  plaintiff  in  the  Court  of  Magistrate  H.  F. 
Beuchel.  The  two  main  issues  presented  by  the  exceptions 
are  that  the  magistrate  erred  (1)  in  striking  out  the  counter- 
claim interposed  in  the  defendant's  answer  and  in  refusing 
to  hear  testimony  in  support  thereof;  and  (2)  in  refusing 
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defendant's  motion  for  a  nonsuit  at  the  close  of  plaintiff's 
testimony,  and  refusing  to  direct  a  verdict  for  the  defendant 
at  the  close  of  all  the  testimony,  upon  the  grounds  set  out  in 
the  exceptions. 

"I  think  that  the  magistrate  erred  in  striking  out  the 
counterclaim  and  in  refusing  to  hear  testimony  in  support 
thereof,  and  the  exceptions  raising  this  question  are  sus- 
tained. 

"The  assignment  of  error  in  refusing  a  nonsuit  and  to 
direct  a  verdict  involves  the  question  of  whether  a  servant 
who  is  employed  at  a  stated  salary  per  month,  but  who  vol- 
untarily quits  the  service  of  the  master  before  the  expiration 
of  the  month,  is  entitled  to  recover  on  a  quantum  meruit  for 
the  service  actually  performed.  I  am  of  the  opinion  that 
the  law  does  not  preclude  a  recovery  by  the  servant  for  the 
value  of  the  services  actually  performed,  even  though  he  vol- 
untarily and  without  just  cause  quits  the  service  of  the  mas- 
ter before  the  expiration  of  the  month.  The  exceptions 
alleging  error  in  refusing  a  nonsuit  and  to  direct  a  verdict 
are  overruled.  In  my  opinion,  the  measure  of  damage  in 
such  cases  is  the  reasonable  value  of  the  service  performed 
by  the  servant  up  to  the  time  of  his  quitting  the  master's 
employ,  less  any  damages  sustained  by  the  master  on  account 
of  the  breach  of  contract  by  the  servant. 

"It  is  therefore  ordered  that  the  judgment  be  reversed  and 
the  case  remanded  to  the  magistrate  for  a  new  trial  in 
accordance  with  the  principles  laid  down  in  this  order/' 

There  is  no  appeal  from  this  order,  so  far  as  it  affects  the 
counterclaim,  and  that  position  cannot  be  considered*  The 
defendant  appealed  from  the  order,  and  raises  two  ques- 
tions : 

1st.  Was  there  any  evidence  to  support  a  judgment  upon  a 
quantum  meruit? 

2d.  Can  an  employee  recover  upon  quantum  meruit  for 
services  actually  performed  under  a  contract,  when  he  quits 
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the  service  without  justification  or  excuse,  before  the  end  of 
the  term  of  service? 

The  first  question  must  be  answered  in  the  negative. 

There  was  no  evidence  of  the  value  of  the  services  rendered. 

The  only  evidence  from  which  a  conclusion  could  be  drawn 

was  the  contract,  and  it  is  undisputed  that  the  plain- 

1  tiff  broke  the  contract  and  no  excuse  was  offered. 
The  plaintiff  can,  therefore,  get  no  help  from  a  con- 
tract which  he  himself  has  broken. 

The  second  question  must  also  be  answered  in  the  nega- 
tive.    An  employee  cannot  recover  for  services  actu- 

2  ally   rendered  upon  a  quantum  meruit  where  he, 
without  justification  or  excuse,  abandons  the  contract 

before  the  end  of  the  term. 

"When  the  employer  wantonly  and  without  cause  turns 
off  his  overseer,  at  a  season  of  the  year  when  it  would  be 
impossible  to  get  employment  elsewhere  and  his  time  is 
wholly  lost,  I  should  feel  no  hesitation  in  enforcing  the  rule 
rigidly,  not  only  as  a  punishment,  but  as  a  just  remunera- 
tion to  the  overseer ;  and  so  when  the  overseer  abandons  the 
employment  without  cause  or  by  his  neglect  inflicts  a  loss  on 
him  commensurate  with  the  services  which  he  has  per- 
formed, he  clearly  deserves  no  compensation."  Byrd  v. 
Boyd  (4  McCord),  15  S.  C.  L.  247,  12  Am.  Dec.  740. 

The  judgment  of  this  Court  is  that  the  order  appealed 
from  be  reversed. 


8894 

KEEN  AN  v.  MATTHEWS. 

(82  S.  E.  431.) 

Contracts.     Brokers  and  Commission   Merchants.     Sales  Subject  to 

Commissions. 
Under  a  contract  providing  C.  was  not  to  cut  or  sell  any  timber  for  five 
years  without  written  consent  of  K.,  and  that  when  sold  or  delivered, 
C.  should  pay  K.  a  commission  of  five  per  cent,  on  all  timber  sold, 
K.  held  not  entitled  to  commissions  on  timber  sold  five  years  after 
date  of  contract. 
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Before  Wii^on,  J.,  Lexington,  November,  1913.  Af- 
firmed. 

Action  by  William  J.  Keenan  against  J.  L.  Matthews,  as 
administrator  with  will  annexed,  de  bonis  non,  of  estate  of 
George  C.  Clark,  deceased,  et  ah,  to  recover  commissions  on 
sales  of  certain  timber,  under  the  following  contract : 

The  State  of  South  Carolina,  County  of  Lexington. 

This  agreement  made  and  entered  into  this  22d  day  of 
October,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  two,  by  and  between  George  C.  Clark,  of  the 
said  county  and  State,  party  of  the  first  part,  and  William  J. 
Keenan,  of  the  city  of  Columbia,  said  State,  party  of  the 
second  part :  Witnesseth : 

Whereas,  The  said  party  of  the  first  part  did  on  the  22d 
day  of  October,  A.  D.  1902,  purchase  from  the  said  party 
of  the  second  part  a  tract  of  land  situate  in  the  county  of 
Lexington,  said  State,  described  as  follows,  to  wit : 

All  that  certain  tract  of  land  in  said  county  and  State, 
containing  two  thousand  and  twenty-nine  (2,029)  acres, 
known  as  the  Felder  or  New  Mill  Tract,  bounded  on  the 
north  by  lands  now  or  formerly  of  Noah  Shumpert's  estate ; 
northeast  by  Tom  C.  Smith;  east  by  Jake  Shealy's  estate 
and  J.  Hallman;  south  by  Cedar  Pond  Branch;  west  by 
lands  now  or  formerly  of  Day  estate  and  Jake  Smith,  and 
northwest  by  Charlie  Bouknight. 

And  as  a  part  of  the  consideration  for  the  deed  thereof, 
the  party  of  the  second  part  did  take  a  mortgage  for  the 
purchase  money. 

Now,  as  a  further  consideration  for  the  said  deed  of  con- 
veyance, the  parties  hereto  do  hereby  covenant  and  agree: 

That  the  said  George  C.  Clark,  party  of  the  first  part, 
shall  send,  consign,  ship  and  deliver,  free  on  board  at  any 
station  or  siding  on  the  Southern  Railway,  subject  to  the 
order  of  the  party  of  the  second  part,  in  carload  quanti- 


Digiti 


zed  by  G00gle 


22S  Keen  an  v.  Matthews. 


Contract.  [98  S.  C. 


ties,  all  the  rosin  made  or  taken  from  the  trees,  upon  said 
land  for  a  period  of  five  (5)  years  from  the  date  of  these 
presents.  Said  rosin  to  be  strained  through  wire  and  good 
cotton  batting  and  to  be  delivered  in  good  merchantable 
packages,  bound  each  with  four  iron  hoops  and  each  hav- 
ing a  lining  hoop;  ?nd  the  said  party  of  the  first  part  is 
to  ship  to  the  said  party  of  the  second  part,  at  Columbia, 
South  Carolina,  all  the  spirits  of  turpentine,  made  upon 
the  said  premises,  during  said  period  of  five  (5)  years. 
Such  spirits  of  turpentine  to  be  delivered  at  such  place  in  the 
said  city  of  Columbia  as  said  party  of  the  second  part  may  be 
prepared  to  receive  and  gauge  it. 

And  for  the  purpose  of  making  effectual  this  contract  for 
the  full  period  of  time  it  shall  run,  and  to  enable  the  party 
of  the  second  part  to  specifically  enforce  the  same  against 
the  party  of  the  first  part,  his  heirs,  executors,  adminis- 
trators, assigns  or  successors  in  interest,  the  party  of  the 
first  part  hereby  grants,  sells  and  conveys  to  the  party  of 
the  second  part,  his  heirs  and  assigns,  the  turpentine  trees 
on  the  said  tract  of  land  above  described.  To  have  and  to 
hold  the  same  until  this  contract  shall  be  fully  performed 
by  the  party  of  the  first  part,  his  heirs,  executors,  adminis- 
trators, assigns  or  successors  in  interest — such  interest 
hereby  conveyed  to  cease  and  be  of  no  effect  upon  the  full 
completion  and  termination  of  this  contract. 

The  said  party  of  the  first  part  further  hereby  covenants 
and  agrees  that  he  will  send,  consign  and  deliver,  free  on 
board  cars  at  any  station  or  siding  on  the  Southern  Rail- 
way, subject  to  the  order  of  the  party  of  the  second  part, 
in  carload  quantities,  all  the  rosin  made,  owned,  controlled, 
distilled  for  others,  or  in  any  way  acquired  between  the  date 
of  these  presents  and  the  close  .of  the  turpentine  year  and 
season  of  1904,  upon  the  following  described  tract  of  land, 
which  said  tract  of  land  is  under  lease  to  said  party  of 
the  second  part — and  which  said  lease  the  party  of  the 
first  part  for  himself,  heirs,  executors  and  administrators, 
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hereby  agrees  faithfully  and  fully  to  perform  and  carry 
out: 

All  that  certain  tract  of  land  in  said  county  and  State, 
containing  six  hundred  and  eighteen  (618)  acres,  lying 
between  Swansea,  on  the  Seaboard  Air  Line  Railway,  and 
Pelion,  on  the  Southern  Railway — being  the  same  tract 
referred  to  in  the  lease  from  Simon  P.  and  M.  A.  M.  Win- 
gard  to  said  George  C.  Clark. 

The  said  rosin  is  to  be  strained  through  wire  and  good 
cotton  batting,  and  to  be  delivered  in  good  merchantable 
packages,  bound  each  with  four  iron  hoops,  and  each  hav- 
ing a  lining  hoop,  and  the  said  party  of  the  first  part  is 
to  ship  to  the  said  party  of  the  second  part  all  the  spirits 
of  turpentine  made,  owned,  controlled,  distilled  for  others, 
or  in  any  way  acquired  between  the  above  named  dates. 
Said  spirits  of  turpentine  to  be  delivered  in  such  place  in 
said  city  of  Columbia  as  the  party  of  the  second  part  may  be 
prepared  to  receive  and  gauge  it. 

The  said  party  of  the  second  part  agrees  to  allow  the 
said  party  of  the  first  part  Savannah  market  value,  at  the 
time  of  the  shipment,  or  as  soon  thereafter  as  obtainable,  for 
all  said  rosin,  less  twelve  and  one-half  (12^)  cents  per 
hundred  pounds,  as  freight,  and  six  (6),  four  (4)  and  nine 
(0)  cents  per  package  for  drayage,  storage  and  inspection, 
weighing  and  cooperage  charges,  and  two  and  one-half 
(2y2)  per  cent,  commissions,  or  an  agreed  price  per  round 
or  tale  barrel.  In  no  case  is  the  price  for  said  rosin  to 
exceed  the  selling  price  at  New  York,  less  twenty-five 
(25%)  per  cent,  per  two  hundred  and  eighty  (280)  pounds, 
and  the  stipulated  charges  for  freight,  commissions,  etc., 
^and  five  and  one-half  (5J/<)  cents  per  gallon  less  the  Savan- 
nah market  quotations  for  all  spirits  of  turpentine  shipped 
to  Columbia.  South  Carolina,  less  freight  to  said  city  of 
Columbia;  said  turpentine  to  be  merchantable,  white  and 
clear;  said  price  to  be  in  bulk,  or  without  the  barrel. 
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It  is  further  covenanted  and  agreed  between  the  parties 
hereto  that  for  the  purpose  of  and  as  a  means  of  securing 
to  the  said  party  of  the  second  part  the  shipment  to  him 
of  all  the  above  described  rosin  and  spirits  of  turpentine 
as  stipulated  herein,  it  is  hereby  agreed  that  for  each  and 
every  barrel  of  rosin  and  spirits  of  turpentine  made,  owned, 
controlled,  distilled  for  others,  or  in  any  way  acquired  as 
hereinabove  set  forth  by  the  said  party  of  the  first  part  and 
not  shipped  to  the  said  party  of  the  second  part,  that  the  said 
party  of  the  first  part  agrees  to  allow  the  said  party  of  the 
second  part  fifty  (50)  cents;  said  forfeit  to  be  as  in  the 
nature  of  liquidated  damages,  and  recoverable  on  and  after 
the  15th  day  of  January,  A.  D.  1904. 

It  is  further  agreed,  that  if,  at  the  time  of  shipment  of 
said  rosin,  the  quotations  be  nominal,  with  no  demand  at 
such  figures  or  quotations  that  the  said  party  of  the  second 
part  be  permitted  to  hold  said  rosin  until  such  time  as  a 
demand  in  marketable  quantities  shall  occur,  and  account- 
sales  rendered  or  proceeds  credited  in  accordance  therewith. 

That  all  inspection  of  said  rosin  is  to  be  subject  to  the 
retest  of  the  Union  Naval  Stores  at  Brooklyn,  N.  Y.,  or 
authorized  inspectors  at  point  of  destination. 

The  said  party  of  the  first  part  agrees  to  execute  a  renewal 
of  this  contract  annually  for  four  consecutive  years,  com- 
mencing on  the  termination  of  this  contract,  and  to  be 
renewed  annually  thereafter  on  said  date  for  said  term  of 
years. 

The  said  party  of  the  first  part  further  agrees*  to  execute 
a  chattel  mortgage  on  all  personal  property  now  owned  by 
him,  including  distillery,  mules,  wagons,  harness,  crude  and 
manufactured  rosin  and  spirits  of  turpentine  and  such  other 
personal  property  as  may  be  purchased  by  him  for  the  proper 
conduct  of  the  business  to  be  operated  on  the  said  two  tracts 
of  land  hereinabove  described  as  additional  security  to  the 
said  party  of  the  second  part  for  the  payment  to  him  of  all 
indebtedness  under  the  said  mortgage  given  by  the  said  party 
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of  the  first  part  to  the  said  party  of  the  second  part  on  this 
the  22d  day  of  October,  A.  D.  1902. 

It  is  further  agreed  that  the  said  party  of  the  first  part 
shall  faithfully  and  competently  conduct  the  business  of 
boxing,  dipping,  scraping,  hauling,  distilling  and  delivering 
in  merchantable  packages,  all  the  available  product  of  all 
available  boxes  on  said  two  tracts  of  land  above  described, 
and  that  the  proceeds  of  said  product  be  placed  to  the  credit 
of  the  account  of  said  party, of  the  first  part,  and  only  such 
moneys  and  supplies  be  drawn  for  against  said  proceeds  as 
may  be  necessary  for  the  proper  and  economical  conduct  of 
said  business. 

It  is  further  agreed  that  the  said  party  of  the  first  part  is 
not  to  cut,  saw,  hew  or  sell  any  live  pine  timber  now  on  the 
said  tract  first  above  described  for  the  term  of  five  years 
from  the  date  of  these  presents,  except  with  the  approval  and 
consent  in  writing  of  the  said  party  of  the  second  part,  and 
when  sold  or  delivered,  the  said  party  of  the  first  part  hereby 
further  agrees  to  allow  the  said  party  of  the  second  part  a 
commision  of  five  (5%)  per  cent,  on  all  lumber  or  timber 
sold  from  the  said  tract  of  two  thousand  and  twenty-nine 
(2,029)  acres  of  land  above  described. 

To  the  true  performance  of  all  and  every  of  the  foregoing 
covenants  and  agreements  the  said  parties  each  to  the  other 
do  hereby  bind  themselves,  their  heirs,  executors,  adminis- 
trators and  assigns. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hand  and  seals,  this  22d  day  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  two.  George  C. 
Clark  (L.  S.),  William  J.  Keenan  (L.  S.).  Signed, 
sealed  and  delivered  in  the  presence  of  C.  M.  Asbill,  B.  D. 
Clark. 

The  facts  are  stated  in  the  Circuit  decree,  recited  in  the 
opinion. 


Digits 


zed  by  GoOgle 


282  Keen  an  v.  Matthews. 


Opinion  of  the  Court.  [98  S.  C. 


Mr.  Edward  L.  Craig,  for  appellant,  cites:  84  S.  C.  153; 
65  S.  C.  195;  Gl  So.  644. 

Messrs.  E.  L.  Asbill,  C.  M.  Efird  and  /.  B.  Wingwrd,  for 
respondents,  cite:  As  to  meaning  of  "zvhen  sold:"  30  Am.  & 
Eng.  Enc.  of  L.  (2  ed.)  512;  Page  Contracts,  sec.  1104; 
78  S.  C.  8. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  appellant,  in  his  argument,  states: 

"The  principal  question  at  issue  in  this  case  and  the  only 
question  involved  in  this  appeal,  is  the  construction  of  that 
portion  of  a  certain  contract  entered  into  between  William  J. 
Keenan  and  George  C.  Clark." 

The  exceptions  allege  error  on  the  part  of  the  presiding 
Judge  in  concluding  that  it  was  necessary  for  the  tim- 
ber to  have  been  sold  within  five  years  from  the  date  of  the 
contract  in  order  for  Keenan  to  be  entitled  to  the  five  per 
cent." 

Judge  Wilson's  decree  is  as  follows : 

"The  issue  in  controvery  arises  under  the  following  pro- 
vision in  a  bilateral  contract  executed  on  the  22d  day  of 
October,  1902,  by  the  deceased,  George  C.  Clark,  and  the 
plaintiff,  William  J.  Keenan : 

'It  is  further  agreed  that  the  said  party  of  the  first  part  is 
not  to  cut,  saw,  hew  or  sell  any  live  pine  timber  now  on  the 
said  tract  first  above  described  for  the  term  of  five  years 
from  the  date  of  these  presents,  except  with  the  approval 
and  consent  in  writing  of  the  said  party  of  the  second  part, 
and  when  sold  or  delivered,  the  said  party  of  the  first  part 
hereby  further  agrees  to  allow  the  said  party  of  the  second 
part  a  commission  of  five  per  cent,  on  all  lumber  or  timber 
sold  from  the  said  tract  of  two  thousand  and  twenty-nine 
acres  of  land  above  described/ 
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"The  question  was  fully  argued  before  me  by  the  attor- 
neys for  both  sides,  the  pleadings,  the  contract  and  the  mort- 
gage executed  by  the  said  George  C.  Clark  to  the  said  Wil- 
liam J.  Keenan,  of  even  date  with  the  said  contract  in  ques- 
tion were  submitted  to  me  during  the  argument." 

"My  construction  of  the  portion  of  the  contract  above 
quoted  is,  the  party  of  the  first  part  thereto  was  not  to  cut, 
saw,  hew  or  sell  any  live  pine  timber  on  the  tract  of  land  at 
the  time  of  the  execution  of  the  contract  for  a  period  of  five 
years  from  the  date  of  the  contract  without  the  approval  and 
consent  in  writing  of  the  party  of  the  second  part,  and  if  the 
party  of  the  second  part  consented  to  said  sale,. or  any  timber 
was  sawed,  hewed  or  cut  within  the  five  years,  by  the  party 
of  the  first  part,  with  the  approval  and  consent  in  writing  of 
the  party  of  the  first  (».  c,  second?)  part,  then  the  party  of 
the  first  part  should  allow  the  party  of  the  second  part,  a 
commission  of  five  per  cent,  on  all  lumber  or  timber  sold  or 
cut  from  the  said  tract  of  land." 

"Under  the  testimony  it  appears  that  the  timber  in  ques- 
tion was  sold  more  than  ten  years  after  the  execution  of  the 
contract  in  question." 

"Therefore,  my  conclusion  is  that  the  plaintiff  is  not  enti- . 
tied  to  a  commission  of  five  per  cent,  on  the  amount  realized 
from  the  sale  of  the  timber  in  question." 

This  decree  is  entirely  satisfactory  to  this  Court  and  is 
affirmed  for  the  reasons  therein  stated. 
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8895 

CHURCH  v.  MOODY. 

(82  S.  £.  428.) 

Limitation   of  Estates.    Deeds.     Rules  of  Construction. 

1.  The  word  "my"  construed  as  "her"  in  a  conveyance  to  a  wife  and 
"the  heirs  of  my  body  begotten  in  wedlock  with"  said  wife,  and  to 
give  the  wife  a  fee  conditional  special  in  the  lands  conveyed,  in 
order  to  effectuate  the  evident  intention  of  the  grantor. 

2.  The  language  of  the  warranty  clause  in  a  deed  may  be  considered 
for  the  purpose  of  ascertaining  the  meaning  of  an  ambiguous  or 
doubtful  expression  in  the  habendum  clause. 

3.  If  an  ambiguous  or  doubtful  expression  is  used  in  the  habendum 
clause  of  a  deed  the  Court  in  ascertaining  the  intention  of  the  parties 
will  incline  to  a  construction  against  the  interest  of  the  grantor 
rather  than  to  a  construction  in  favor  of  his  interest 

4.  The  construction  placed  by  the  grantor  upon  a  deed  after  its  exe- 

cution is  immaterial   in   ascertaining  the   true  construction   to  be 
given. 

5.  The  construction  placed  upon  a  deed  by  the  grantee  in  a  subsequent 
deed  may  be  material  in  considering  his  rights  under  it 

6.  A  grantee  being  doubtful  of  his  title  and  accepting  a  return  of  the 
consideration  he  had  paid  therefor,  cannot  still  claim  the  land. 

Before  Spain,  J.,  Dillon,  1913.     Affirmed. 

Action  for  partition  of  lands  by  Laler  Church  against 
Clyde  Scott  and  W.  T.  Moody.  From  a  decree  in  favor  of 
plaintiff,  the  defendant,  Moody,  appeals. 

The  decree  appealed  from  is  as  follows : 

By  consent  of  all  parties  this  action  for  partition  was 
heard  by  me  at  chambers  upon  an  agreed  statement  of  facts, 
a  jury  trial  upon  the  issue  of  title  having  been  waived. 

Briefly  stated,  the  facts  are  as  follows :  On  November  12, 
1892,  Nathan  Scott,  then  being  the  owner  of  the  land  sought 
to  be  partitioned  in  this  action,  conveyed  the  same  to  his 
wife,  Margaret  Scott,  "and  the  heirs  of  my  body  begotten  in 
wedlock  with  my  wife,  Margaret  Scott,"  with  habendum  to 
"Margaret  Scott  and  the  heirs  of  my  body  begotten  in  wed- 
lock with  my  wife,  Margaret  Scott."  This  deed  was  duly 
recorded  in  the  proper  office.     At  the  date  of  this  deed  Mar- 
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garet  Scott  and  Nathan  Scott  had  one  child  living,  the  plain- 
tiff, Laler  Church,  and  subsequently  another  child  was  born 
to  Margaret  Scott  and  Nathan  Scott,  the  defendant,  Clyde 
Scott.  Margaret  Scott  continued  to  hold  the  land  without 
making  any  disposition  of  it  until  her  death  intestate  in  1907. 
She  left  surviving  her  in  addition  to-  her  husband,  Nathan 
Scott,  her  two  children  born  of  her  marriage  with  Nathan 
Scott,  namely,  Laler  Church  and  Clyde  Scott.  On  Decem- 
ber 31,  1908,  Nathan  Scott  made  a  straight  fee  simple  deed 
for  the  premises  to  the  defendant,  W.  T.  Moody.  Subse- 
quently Laler  Church  brought  this  action,  alleging  that  she 
and  Clyde  Scott  were  seized  in  fee  of  the  premises  as  tenants 
in  common  in  equal  proportions,  and  praying  that  the  land 
be  partitioned  equally  between  her#and  Clyde  Scott.  W.  T. 
Moody  was  made  a  party  defendant,  and  it  was  alleged  that 
he  claimed  some  interest  in  the  premises.  The  answer  of 
Clyde  Scott  admitted  the  allegations  of  the  complaint,  ahd 
joined  in  the  prayer  for  relief.  The  answer  of  W.  T. 
Moody  alleges  that,  as  the  grantee  of  Nathan  Scott,  he  is  the 
owner  in  fee  of  the  entire  tract  of  land  subject  to  plaintiff's 
ownership  of  a  life  estate  in  one-half  of  the  land,  and  that 
the  defendant,  Clyde  Scott,  has  no  interest.  The  issues  thus 
made  depend  upon  the  proper  construction  of  the  deed  of 
Nathan  Scott  to  Margaret  Scott.  W.  T.  Moody  contends 
that  the  deed  only  conveyed  a  life  estate  to  Margaret  Scott 
and  Laler  Church,  the  only  child  of  Margaret  Scott  and 
Nathan  Scott,  living  at  the  date  of  the  deed,  while  the  plain- 
tiff, Laler  Church,  and  the  defendant,  Clyde  Scott,  contend 
that  the  deed  conveyed  a  fee  conditional  special,  and  Mar- 
garet Scott  having  died  without  having  made  any  disposition 
of  the  land,  they  take  the  entire  estate.  So,  therefore,  the 
only  question  for  determination  by  the  Court  is  the  construc- 
tion of  the  deed. 

Under  the  construction  contended  for  by  W.  T.  Moody 
the  grant  would  have  to  be  construed  as  a  grant  to  Margaret 
Scott  and  her  children  living  at  the  date  of  the  deed,  while 


Digits 


zed  by  GoOgle 


236  Church  v.  Moody. 


Circuit  Decree.  [98  S.  C. 


under  the  construction  contended  for  by  Laler  Church  and 
Clyde  Scott  the  words  under  consideration  must  be  con- 
strued as  if  the  grant  had  been  to  Margaret  Scott  and  the 
heirs  of  her  body  begotten  by  her  husband,  Nathan  Scott. 
This  deed  was  evidently  written  by  one  wholly  without 
experience  in  the  drafting  of  legal  instruments,  and  I  feel 
sure  there  is  no  exact  precedent  by  which  the  Court  may  be 
governed  in  the  construction  of  the  deed.  In  such  a  case  it 
is  the  plain  duty  of  the  Court  to  so  construe  the  deed  as  to 
give  effect  to  the  manifest  intent,  unless  by  so  doing  some 
rule  of  law  will  be  violated.  Shaw  v.  Robinson,  42  S.  C. 
345,  20  S.  E.'  161 ;  Duckett  v.  Butler,  67  S.  C.  130,  45  S.  E. 
137.  When  the  entire  deed  and  the  situation  of  the  parties 
are  considered,  I  have  no#  doubt  that  this  instrument  was 
intended  to  convey  a  fee  conditional  special  to  Margaret 
Scott. 

The  difficulty  in  this  case  seems  to  arise  from  the  fact 
that  Nathan  Scott  has  apparently  conveyed  the  premises  to 
Margaret  Scott  and  the  heirs  of  his  own  body  by  Margaret 
Scott  rather  than  to  the  heirs  of  the  body  of  Margaret  Scott 
by  Nathan  Scott.  If  the  grant  had  been  unto  Margaret 
Scott  and  the  heirs  of  her  body  by  Nathan  Scott,  it  most 
likely  never  would  have  been  questioned  that  Margaret  Scott 
took  a  fee  conditional  special.  Lipscomb  v.  Hammett,  56 
S.  C.  549,  35  S.  E.  194.  Yet  from  a  consideration  of  all 
parts  of  the  deed  and  the  situation  of  the  parties,  I  think 
beyond  doubt  Nathan  Scott  intended  to  divest  himself  of  all 
estate  in  the  premises  and  to  limit  it  to  such  heirs  as  Marga- 
ret Scott  should  have  by  him.  The  word  heirs  is  so  circum- 
scribed in  the  deed  as  to  make  it  plain  in  any  event  that  no 
person  could  take  under  such  designation  who  did  not  spring 
from  the  union  of  Margaret  Scott  and  Nathan  Scott,  and 
since  they  were  husband  and  wife  no  person  could  by  any 
possibility  be  an  heir  of  the  body  of  Nathan  Scott  by  Mar- 
garet Scott  without  also  being  an  heir  of  the  body  of  Mar- 
garet Scott  by  Nathan  Scott.     I  think  the  anxiety  of  Nathan 
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Scott  was,  not  so  much  to  refrain  from  parting  with  the 
entire  estate  and  from  granting  an  estate  in  indefinite  suc- 
cession to  Margaret  Scott  and  the  heirs  of  her  body,  as  to  be 
sure  that  the  estate  should  be  limited  to  such  heirs  of  Mar- 
garet Scott  as  should  be  borne  of  his  body,  and  when  resort 
is  had  to  the  warranty  it  seems  absolutely  conclusive  that 
such  was  his  intention,  for  the  warranty  is  to  "Margaret  Scott 
and  her  heirs  as  above  stated/'  Of  course  the  warranty 
cannot  enlarge  the  estate  granted,  yet  it  is  always  permissible 
to  consider  the  warranty  for  the  purpose  of  ascertaining  the 
intention.     Austin  v.  Hunter,  85  S.  C.  472,  67  S.  E.  734. 

Although  awkwardly  expressed,  the  intention  is  the 
important  consideration.  The  warranty  shows  beyond  a 
question  the  heirs  described  to  Nathan  Scott  in  the  habetv- 
dum  were  intended  to  be  the  heirs  of  Margaret  Scott,  pro- 
vided only,  that  such  heirs  should  spring  from  the  body  of 
Nathan  Scott.  Although  not  expressly  in  point,  the  situa- 
tion in  this  case  is  well  expressed  by  the  Supreme  Court  of 
Missouri  in  the  case  of  Reed  v.  Lane,  122  Mo.  31 1,  2  >  S.  W. 
957.  In  that  case  the  deed  was  to  "Martha  May,  and  unto 
her  heirs  by  the  body  of  Silas  May  only,  and  assigns  for- 
ever." In  discussing  the  proper  construction  of  this  deed, 
which  was  held  a  fee  tail,  the  Court  said:  "The  objection  is 
made  that  the  words  of  procreation  used  in  the  deed  are 
insufficient  to  create  an  estate  tail,  for  the  reason  that  the 
limitation  is  not  to  the  heirs  of  the  body  of  the  grantee,  Mrs. 
May.  but  to  those  of  the  body  of  Silas  May.  We  do  not 
think  there  is  any  force  in  the  objection.  While  the  words 
of  limitation  generally  used  are  'heirs  of  the  body/  their  use 
is  not  absolutely  essential.  Any  other  equivalent  words  or 
expression  which  clearly  makes  the  limitation  to  the  heirs  of 
the  body  of  the  grantee  will  be  sufficient.  The  intention  of 
the  parties  is  the  primary  object  to  be  sought  in  the  construc- 
tion of  such  instruments." 

It  might  make  the  meaning  of  the  deed  in  this  case  plainer 
to  read  the  word  the  as  her  in  the  expression  "unto  Margaret 
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Scott  and  the  heirs  of  my  body  begotten  in  wedlock  with  my 

wife,  Margaret  Scott.' '     In  that  case  the  grant  would 
1       be  unto  "Margaret  Scott  and  her  heirs  of  my  body 

begotten  in  wedlock  with  my  wife,  Margaret  Scott." 
Although  still  an  awkward  expression,  I  think  then  there 
would  be  no  doubt  as  to  the  proper  construction.  Such  sub- 
stitution of  one  word  for  another  is  perfectly  permissible  in 
order  to  effect  the  intention ;  see  the  case  of  Sease  v.  Sease, 
64  S.  C.  216,  41  S.  E.  898,  where  the  word  her  is  changed 
to  their. 

There  are  also  other  features  of  the  deed  tending  to  sup- 
port this  construction.  Nathan  Scott  warrants  the  premises 
to  Margaret  Scott  and  her  heirs  and  assigns,  which  would 

seem  to  indicate  that  some  interest  conveyed  to  Mar- 
2     garet  Scott  should  exist  after  her  death,  yet  the 

contention  of  W.  T.  Moody  would  limit  her  to  a  life 
estate.  There  is  also  no  warranty  to  any  heirs  except  the 
heirs  of  Margaret  Scott,  indicating  tljat  no  person  was 
expected  to  take  with  her  as  a  tenant  in  common.  Also  if 
there  had  been  an  intention  to  convey  to  Margaret  Scott  and 
her  daughter,  the  plaintiff,  it  would  have  been  more  natural 
to  call  her  by  name  in  the  deed.  He  had  only  one  child,  the 
plaintiff,  and  if  the  writer  of  the  deed,  especially  one  inex- 
perienced in  writing  deeds,  had  intended  to  thereby  convey 
an  interest  to  this  child,  I  think  it  would  have  been  most 
natural  for  him  to  have  called  her  by  name  rather  than  by 
the  indefinite  term  heirs  of  the  body.  Also  at  the  date  of 
this  deed  Nathan  Scott  had  only  one  child,  and  it  would  be 
unusual  for  him  to  refer  to  her  in  the  plural  as  heirs. 

Such  words  as  heirs,  heirs  of  the  body,  issue  and  issue  of 
the  body  have  frequently  been  construed  to  mean  child  or 
children,  when  from  the  context  it  was  evident  that  the 
words  were  used  in  that  sense,  but  they  have  never  been  so 
construed  where  it  was  plain  they  were  not  used  in  that 
sense.  I  have  carefully  examined  the  following  cases,  in 
which  technical  words  of  limitation  have  been  construed  to 
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mean  children :  Holeman  v.  Fort,  3  Strob.  Eq.,  22  S.  C.  Eq. 
156;  Bailey  v.  Patterson,  3  Rich.  Eq.  156,  24  S.  C.  Eq.; 
Moone  v.  Henderson,  4  Des.  Eq.,  4  S.  C.  Eq.  458;  McCown 
y.  King,  23  S.  C.  238 ;  Hayne  v.  Irvine,  25  S.  C.  289 ;  Lott  v. 
Thompson,  36  S.  C.  38,  15  S.  E.  278;  Shaw  v.  Robinson,  42 
S  C.  342,  20  S.  E.  161 ;  Ducket  v.  Butler,  67  S.  C.  130,  45  S. 
E.  137;  Reeves  v.  Cook,  71  S.  C.  275,  51  S.  E.  93;  Rembert 
v.  Evans,  86  S.  C.  445,  68  S.  E.  659 ;  Rozve  v.  Moore,  89  S. 
C  561,  72  S.  E.  468 ;  Guy  v.  Osborne,  91  S.  C.  291,  74  S.  E. 
617;  Porter  v.  Lancaster,  91  S.  C.  300,  74  S.  E.  374.  In 
all  of  these'cases  it  was  manifest  from  the  face  of  the  instru- 
ment that  the  words  of  limitation  were  not  used  in  their 
technical  sense,  and  that  the  parties  intended  to  use  them  in 
the  sense  of  children,  but  I  do  not  think  these  cases  applica- 
ble to  the  case  at  bar  for  the  reason  that  it  is  evident  from  the 
face  of  the  instrument  and  the  situation  of  the  parties  that 
the  words  of  limitation  were  not  used  in  the  sense  of  chil- 
dren. Words  of  limitation  should  be  given  their  technical 
meaning,  unless  a  different  meaning  is  required  by  the  con- 
text, and  they  certainly  should  not  be  construed  to  mean 
children  when  all  the  evidence  indicates  they  were  not  used 
in  that  sense.  What  I  conceive  to  be  the  true  rule  is  thus 
stated  in  the  case  of  Dixon  v.  Pendleton,  90  S.  C.  12,  72  S. 
E.  501 :  "The  words,  child,  son,  daughter,  are  the  common 
words  in  which  men  think  of  their  immediate  offspring,  and 
when  the  word  issue  is  used  either  in  thought  or  in  expres- 
sion, it  almost  invariably  denotes  an  intention  to  include  not 
only  children,  but  other  lineal  descendants.  Hence  issue 
should  not  be  held  to  mean  children  unless  the  context 
clearly  indicates  that  restricted  meaning/' 

If  the  evidence  of  intention  were  even  more  doubtful  than 
it  is,  the  doubt  should  be  settled  against  the  contention  of  W. 
T.  Moody.  Under  his  construction  of  the  deed  Nathan  T. 
Scott  retained  the  reversion  in  the  premises  after  the  expira- 
tion of  the  life  estate,  while  under  the  construction  of  Laler 
Church  and  Clyde  Scott  he  parted  with  the  entire  estate.     It 
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is  a  universally  accepted  rule  that  a  deed  is  to  be  construed 
rather  against  the  grantor  than  in  his  favor.  If  an 
3  ambiguous  expression  should  be  used  with  no  evi- 
dence whatever  to  indicate  the  intention,  the  Court 
would  incline  to  a  construction  against  the  interest  of  the 
grantor  rather  than  to  a  construction  in  favor  of  his  interest. 
Peay  v.  Briggs,  2  Mill,  9  S.  C.  L.  98. 

I  am-  clearly  of  the  opinion  that  the  deed  in  this  case  con- 
veyed a  fee  conditional  to  Margaret  Scott,  limited  to  a  par- 
ticular class  of  heirs  of  her  body,  namely,  to  those  begotten 
in  wedlock  with  her  husband,  Nathan  Scott.        • 

It  is  therefore  ordered,  adjudged  and  decreed,  that  Laler 
Church  and  Clyde  Scott  are  the  owners  of  the  premises 
described  in  the  complaint  as  tenants  in  common  in  equal 
proportions,  and  that  W.  T.  Moody  has  no  interest  therein. 

It  is  further  ordered,  adjudged  and  decreed,  that  a  writ  of 
partition  in  the  usual  form  do  issue  as  provided  by  law.  TV 
H.  Spain,  Judge  of  the  Fourth  Circuit.  At  chambers  at 
Darlington,  S.  C. 

The  deed  in  question,  and  construed  in  the  decree,  was  as 
follows : 

"The  State  of  South  Carolina,  County  of  Marion. 
Know  all  men  by  these  presents  that  I,  Nathan  T.  Scott,  in 
the  State  aforesaid,  county  of  Marion,  in  consideration  of 
the  sum  of  ten  dollars  and  other  valuable  consideration  to 
me  paid  by  Margaret  Scott  in  the  State  aforesaid,  Marion 
county,  have  granted,  bargained,  sold  and  released,  and  by 
these  presents  do  grant,  bargain,  sell  and  release  unto  the 
said  Margaret  Scott  and  the  heirs  of  my  body  begotten  in 
wedlock  with  my  wife,  Margaret  Scott,  a  certain  tract  of 
land,  containing  sixty  acres,  situate  on  southwest  side  of 
Bear  Swamp,  Marion  county,  S.  C,  bounded  north  by 
Owens  land,  east  by  land  of  Frank  Elvington,  south  by  land 
of  W.  H.  Breeden  and  John  L.  Scott,  west  by  land  of  Red- 
ding Owens'  estate,  said  land  is  shown  by  a  compiled  plat 
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made  December  17th,  1890,  by  E.  D.  Carmichael,  surveyor; 
together  with  all  and  singular  the  rights,  members,  heredita- 
ments and  appurtenances  to  the  said  premises  belonging  or  in 
anywise  incident  or  appertaining.  To  have  and  to  hold  all 
and  singular,  the  said  premises  before  mentioned  unto  the 
said  Margaret  Scott  and  the  heirs  of  my  body  begotten  in 
wedlock  with  my  wife,  Margaret  Scott.  And  I  do  hereby 
bind  myself,  my  heirs,  executors  and  administrators  to  war- 
rant and  forever  defend  all  and  singular  the  said  premises 
unto  the  said  Margaret  Scott  and  her  heirs  as  above  stated 
and  her  heirs  and  assigns  against  myself  and  my  heirs  and 
against  every  person  lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof.  Witness  my  hand  and  seal  this  the 
12th  day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-two  and  in  the  one  hundred 
and  sixteenth  year  of  the  sovereignty  and  independence  of 
the  United  States  of  America.  N.  T.  Scott  (L.  S.). 
Signed,  sealed  and  delivered  in  the  presence  of  (all  inter- 
linings  before  signing)  F.  C.  Rogers,  E.  D.  Carmichael. " 

The  defendant,  Moody,  appealed  on  the  following 
grounds  and  exceptions: 

I.  Because  his  Honor  erred,  it  is  respectfully  submitted,  in 
holding  "that  the  deed  in  this  case  conveyed  a  fee  conditional 
to  Margaret  Scott,  limited  to  a  particular  class  of  heirs  of 
her  body,  namely,  to  those  begotten  in  wedlock  wifh  her  hus- 
band, Nathan  Scott." 

II.  In  holding  that  Laler  Church  and  Clyde  Scott  are  the 
owners  of  the  premises  described  in  the  complaint  as  ten- 
ants in  common  in  equal  proportions,  and  that  W.  T.  Moody 
has  no  interest  therein. 

III.  In  not  holding  that  the  deed  in  question  conveyed  a 
life  estate  to  Margaret  Scott  and  Laler  Church,  with  remain- 
der to  N.  T.  Scott,  and  that  Margaret  Scott  having  died 
before  N.  T.  Scott  conveyed  to  W.  T.  Moody,  W.  T.  Moody 
owns  one-half  of  said  lands  in  fee  and  Laler  Church  has  a 

16—98. 
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life  estate  in  the  remaining  one-half  with  remainder  to  W. 
T.  Moody. 

Mr.  James  W.  Johttson,  for  appellant,  cites:  71  S.  C.  276; 
and  distinguishes  same.  Limitation  is  not  to  heirs  of  the 
first  taker:  42  S.  C.  342;  67  S.  C.  135;  23  S.  C.  232;  86 
S.  C.  445,  450.  The  case  in  qi  S.  C.  300  is  decisive  of  this 
case.  Only  child  in  esse  at  date  of  deed  took  thereunder: 
8  Strob.  66;  and  only  a  life  estate:  94  S.  C.  349;  85  S.  C. 
296.  "The  heirs  of  my  body  begotten  in  wedlock  with  my 
wife"  mean  children:  67  S.  C.  135.  Resort  to  warranty  to 
ascertain  intention:  85  S.  C.  472,  practically  overruled;  94 
S.  C.  349.  Value  of  life  estate  in  half  of  land:  53  S.  C. 
356. 

Messrs.  W.  F.  Stackhouse,  for  plaintiff-respondent,  and 
A  F.  Woods,  for  Scott,  defendant-respondent,  cite:  Inten- 
tion to  be  ascertaitved:  42  S.  C.  345;  67  S.  C.  130;  3  Strob. 
Eq.  156;  3  Bailey  Eq.  156;  4  DeSaus.  458;  23  S.  C.  238; 
25  S.  C.  289;  36  S.  C.  38;  42  S.  C.  342;  71  S.  C.  275;  86 
S.  C.  445;  91  S.  C.  291;  89  S.  C.  561;  91  S.  C.  300;  47 
S.  C.  288;  76  S.  C.  484;  83  S.  C.  265;  90  S.  C.  12;  6  Rich. 
Eq.  92;  28  S.  C.  238.  Construction  least  favorable  to 
grantor:  Devlin  Deeds,  sec.  848;  1  Strob.  143;  2  lb.  156; 
2  Mills  98.  True  construction:  Blackstone  Comm.  114;  56 
S.  C.  549. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  was  an  action  for  partition,  in  which  the  appellant, 
Moody,  was  made  a  party,  because  it  was  alleged  he  claimed 
some  interest.  Moody  did  claim  one-half  interest  in  fee 
and  the  other  half  in  remainder.  The  rights  of  the  appellant 
depend  upon  the  construction  of  the  deed  of  N.  S.  Scott  to 
Margaret  Scott. 
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The  case  was  heard  before  Judge  Spain.     The  decree  of 

Judge  Spain  is  affirmed,  for  the  reason  therein  set  forth ;  and 

for  the  additional  reason  that  when  this  deed  is  construed  in 

the  light  of  the  warranty,  as  in  Austin  v.  Hunter,  85 

3,2     S.  C.  472,  07  S.  E.  734,  not  for  the  purpose  of 

enlarging  the  estate  conveyed,   but  to  explain   its 

meaning,  it  is  manifest  that  the  word  "my"  in  the  habendum 

means  "her." 

The  appellant  says  that  the  construction  of  the  parties 

themselves  should  have  weight,  and  the  grantor,  after  the 

death  of  the  grantee,  conveyed  the  land  to  the  appellant. 

The  construction  of  the  grantor  after  the  execution 

4,  5     of  this  deed  is  immaterial.     The  construction  of  the 

grantee  in  the  subsequent  deed,  who  is  the  appellant 

here,  may  be  material.     The  record  contains  the  following 

statement : 

"That  a  portion  of  the  purchase  price  of  $1,750.00,  above 
referred  to,  was  represented  by  certain  real  estate  which 
was  conveyed  by  said  W.  T.  Moody  to  the  said  Nathan  T. 
Scott  in  exchange  for  the  lands  in  question,  and  that  subse- 
quent to  the  commencement  of  this  action  the  said  Nathan 
T.  Scott  reconveyed  the  said  lands  to  the  said  W.  T.  Moody 
and  also  returned  to  him  a  portion  of  the  cash  represented 
in  said  purchase  price."  The  appellant  can't  have  both. 
Let  the  decree  of  Judge  Spain  and  the  deed  therein  referred 
to  be  reported. 
The  judgment  appealed  from  is  affirmed. 
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8897 

PADGETT  v.  NORTH  CAROLINA  HOME  INS.  CO. 

(82  S.  E.  409.) 

Fire   Insurance.     Proof  op  Loss.    Evidence. 

1.  The  proof  of  loss  need  only  conform  substantially  to  terms  of  policy. 
Where  insured  furnished  insurer  with  a  sworn  statement  which  set 
out  the  circumstances  of  the  fire  in  question,  and  the  insurer  acted 
thereon  without  demand  for  any  further  or  more  particular  "proof 
of  loss,"  it  waived  any  defects  in  the  proof  of  loss  furnished. 

2.  The  sworn  statement  furnished  the  insurer  by  the  insured  in  this 
case,  stating  the  circumstances  of  the  fire,  as  fully  as  they  could  be 
stated  after  a  total  destruction  of  the'  property  insured,  held,  a 
sufficient  compliance  with  the  requirements  of  the  policy. 

3.  The  proof  of  loss  furnished  the  insurer  under  stipulations  in  policy 
is  not  admissible  as  proof  in  Court.  But  the  testimony  in  Court 
may  refer  to  data  stated  in  the  application  or  policy  at  the  time 
the  contract  of  insurance  was  made.       / 

4.  Where,  a  wife  holding  the  legal  title  to  land  in  fee,  undertook  to 
convey  same  to  her  husband  by  an  unwitnessed  deed,  the  husband 
thereby  acquired  an  equitable  interest  in  fee;  and  the  outstanding 
legal  title  in  the  wife  was  not  a  breach  of  the  warranty  of  title  in 
husband  as  insured. 

5.  The  execution  of  a  deed  may  be  proven  by  its  production,  and  proof 
of  the  grantor's  signature  or  her  acknowledgment  that  she  had 
executed  it. 

6.  Where  the  insurer  or  its  agent  has  knowledge  that  a  gin  had  been 
erected  only  about  two  months,  and  had  shut  down  because  of  a 
defective  engine,  and  was  not  being  operated,  when  it  wrote  the 
policy  of  insurance,  it  thereby  waived  the  express  warranty  in  appli- 
cation for  insurance,  "that  the  property  has  been  profitable,  and  the 
assured  has  every  reason  to  believe  that  it  will  so  continue." 

7.  The>  answer  "owner,"  written  in  an  application  on  behalf  of  the 
insured  for  insurance,  by  the  agent  of  insurer,  who  then  knew  the 
gin  in  question  had  been  shut  down  because  of  a  defective  engine,  and 
was  idle,  to  the  question,  "is  the  gin  operated  by  owner,  manager  or 
tenant?"  is  not  a  warranty  by  assured  that  it  is  being  then  operated. 
But  if  a  warranty  was  waived  by  the  insurer's  agent  writing  the 
policy  with  knowledge  of  the  existing  facts. 

Before  Wilson,  J.,  Saluda,  December,  1913.     Affirmed. 

Action  on  a  fire  insurance  policy,  brought  by  W.   D. 
Padgett  and  Gullett  Gin  Company  against  North  Carolina 
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Home  Insurance  Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  The  facts  are  stated  in  the  opin- 
ion. The  provisions  of  the  policy  as  to  proof  of  loss  were 
as  follows: 

"If  fire  occur  the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  company,  protect  the 
property  from  further  damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put  it  in  the  best 
possible  order,  make  a  complete  inventory  of  the  same,  stat- 
ing the  quantity  and  cost  of  each  article  and  the  amount 
claimed  thereon ;  and,  within  sixty  days  after  the  fire,  unless 
such  time  is  extended  in  writing  by  this  company,  shall  ren- 
der a  statement  to  this  company,  signed  and  sworn  to  by 
said  insured,  stating  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire;  the  interest  of  the 
insured  and  of  all  others  in  the  property;  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss  thereon ;  all  incum- 
brances thereon;  all  other  insurance,  whether  valid  or  not, 
covering  any  of  said  property ;  and  a  copy  of  all  the  descrip- 
tions and  schedules  in  all  policies;  any  changes  in  the  title, 
use,  occupation,  location,  possession,  or  exposures  of  said 
property  since  the  issuing  of  this  policy ;  by  whom  and  for 
what  purpose  any  building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of  fire;  and  shall 
furnish,  if  required,  verified  plans  and  specifications  of  any 
building  fixtures,  or  machinery  destroyed  or  damaged ;  and 
shall  also,  if  required,  furnish  a  certificate  of  the  magistrate 
or  notary  public  (not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  insured)  living  nearest  the 
place  of  fire,  stating  that  he  has  examined  the  circumstances 
and  believes  the  insured  has  honestly  sustained  loss  to  the 
amount  that  such  magistrate  or  notary  public  shall  certify." 

The  statement  of  loss  sent  the  company  was  as  follows: 
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Statement  and  Proof  of  Loss  by  Fire. 

South  Carolina,  Saluda  County. 

To  the  North  Carolina  Home  Insurance  Company  of 
Raleigh,  N.  C. : 
You  will  take  notice  that  the  property  described  in  your 
policy,  No.  513508,  was  totally  destroyed  by  fire  about 
three  o'clock  of  the  morning  of  January  1st,  1913,  the  cause 
and  origin  of  said  fire  being  unknown  to  this  deponent. 
The  ownership  and  location  of  said  property  were  as  stated 
in  said  policy.  The  cash  value  thereof,  the  whole  insurance 
and  loss  thereon,  together  with  the  insurance  by  and  the 
claim  upon  you  are  as  follows:  Description  of  property — 
one  frame  wooden  building  as  described  in  policy  and  one 
Gullett  Gin  System  and  Fixtures,  3  stand  built  and  con- 
structed by  Gullett  Gin  Co.,  as  described  in  policy,  whole 
property  having  cash  value  of  three  thousand  dollars  and 
whole  insurance  in  your  company  twenty-two  hundred  and 
fifty  dollars  and  the  whole  of  said  property  was  destroyed 
and  there  was  a  total  loss  and  the  claim  upon  the  insurance 
company,  said  The  North  Carolina  Home  Insurance  Com- 
pany of  Raleigh  N.  C,  is  the  sum  of  twenty-two  hundred 
and  fifty  dollars,  and  the  only  encumbrance  on  the  said 
property  was  a  mortgage  in  favor  of  Gullett  Gin  Co.,  and 
there  was  no  other  insurance  on  the  said  property ;  the  build- 
ing referred  to  in  said  policy  was  occupied  only  as  permitted 
therein,  and  said  fire  did  not  originate  by  any  act,  design,  or 
procurement  on  the  part  of  the  insured  or  prohibited  in  said 
policy;  and  nothing  has  been  done  before  or  since  the  fire 
by  said  insured  to  violate  any  of  the  conditions  of  the  said 
policy.  There  has  been  no  change  in  the  title,  use,  occupa- 
tion, location,  possession  or  exposures  of  said  property  since 
the  issuing  the  said  policy,  and  this  claim  and  proof  and 
notice  is  made  pursuant  to  the  terms  of  said  policy.  That 
all  conditions  and  terms  of  policy  have  been  complied  with 
•by  undersigned,   and   facts   set  out   in   policy  are   hereby 
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adopted,  and  any  fuller  or  further  proof  will  be  furnished 
on  notice  or  demand.     W.  D..  Padgett. 

"Sworn  to  and  subscribed  before  me  the  21st  day  of  Jan- 
uary, 1913.  C.  J.  Ramage,  Notary  Public  for  S.  C. 
(Seal)." 

The  defendant's  exceptions  were  as  follows : 

1.  "It  was  an  error  in  his  Honor  to  allow  the  plaintiff  to 
testify  over  the  objection  of  the  defendant  as  to  the  aggre- 
gate value  of  the  machinery  and  personal  property  destroyed 
by  the  fire.     The  error  being : 

(a)  "The  contract  of  insurance  provides  how  the  proof 
of  loss  shall  be  made  up,  and  that  the  particular  items 
destroyed  by  the  fire,  and  covered  by  the  policy  and  the  cash 
value  of  each  article  destroyed  shall  be  proven. 

2.  "The  presiding  Judge  erred  in  admitting  in  evidence 
the  paper  marked  exhibit  *B,'  purporting  to  be  a  proof  of 
loss.     The  error  being: 

(a)  "The  contract  of  insurance  provides  the  manner  in 
which  the  proof  of  loss  shall  be  made  up,  among  other 
things  provides  that  it  shall  state  the  several  articles  and  the 
cash  value  of  each  item  thereof  and  the  amount  of  the  loss 
thereon,  and  the  paper  introduced  in  evidence  does  not  pur- 
port to  do  this. 

3.  "It  was  error  in  his  Honor  to  allow  the  deed  marked 
exhibit  'E'  to  be  introduced  in  evidence  without  first  exam- 
ining the  subscribing  witnesses  thereto.     The  error  being: 

(a)  "The  only  method  by  which  a  deed  can  be  proven  is 
by  the  subscribing  witnesses,  if  they  are  alive  and  within  the 
jurisdiction  of  the  Court. 

(b)  "It  does  not  appear  that  the  subscribing  witnesses 
were  either  dead  or  without  the  jurisdiction  of  the  Court, 
but  on  the  other  hand  it  appears  that  they  were  alive  and 
were  within  Saluda  county. 

4.  "It  was  error  to  allow  the  witness,  W.  D.  Padgett,  to 
testify  as  to  the  interest  which  he  held  under  the  purported 
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deed,  and  to  explain  the  manner  in  which  the  deed  was  made. 
The  error  being : 

(a)  "The  deed  itself  was  the  highest  evidence  as  to  the 
character  of  the  title  held. 

(b)  "The  testimony  shows  that  the  deed  was  not  executed 
until  after  the  fire,  and  the  testimony  as  to  the  holding  of 
the  plaintiff  under  the  deed  prior  to  the  fire  was  in  conflict 
and  contradictory  of  the  paper  itself  and  plaintiff's  proof 
as  to  when  it  was  executed. 

(c)  "The  plaintiff  should  not  have  been  allowed  to  attack 
and  explain  his  own  title  and  the  conveyance  under  which 
he  was  holding. 

5.  "It  was  error  in  his  Honor  to  allow  the  plaintiff  and 
the  witness,  Merchant,  to  testify  that  the  agent  of  the  com- 
pany knew  that  the  machinery  was  idle  when  he  wrote  the 
policy  of  insurance.     The  error  being : 

(a)  "That  by  his  written  application  to  the  company,  the 
plaintiff  represented  that  the  machinery  was  running,  and 
he  should  not  be  allowed  to  contradict  his  written  represen- 
tation on  which  the  policy  was  issued. 

(b)  "The  testimony  shows  that  the  policy  written  at  the 
time  spoken  of  by  the  plaintiff  and  the  witness,  Merchant, 
was  a  policy  in  another  company  than  the  defendant  and 
was  cancelled  because  the  machinery  was  not  in  operation, 
and  the  defendant  could  not  be  bound  by  the  acts  of  the 
agent  while  representing  some  other  company. 

(c)  "Plaintiff  ought  not  to  be  allowed  to  falsify  his 
written  representation  on  which  the  policy  was  issued,  and 
his  warranty  contained  in  the  policy  of  insurance. 

6.  "It  was  error  in  the  presiding  Judge  to  allow  the  plain- 
tiff to  testify  that  the  deed  was  signed  on  the  20th  day  of 
October,  the  error  being : 

(a)  "The  testimony  contradicts  the  writing  itself,  in  that 
the  deed  bears  date  August  27th. 
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(b)  "The  testimony  contradicts  plaintiff's  own  testimony 
showing  that  the  deed  was  really  executed  sometime  after 
the  fire. 

(c)  "Plaintiff  should  not  be  allowed  to  attack  the  title 
under  which  he  holds,  or  explain  the  execution  of  it. 

7.  "It  was  error  in  his  Honor  to  refuse  to  direct  a  verdict 
in  favor  of  the  plaintiff  on  the  first  ground  on  which  the 
motion  was  made,  to  wit : 

1.  "  "As  to  the  personal' property,  there  is  no  testimony 
tending  to  show  the  loss  in  the  manner  provided  by  the  pol- 
icy. The  policy  provides  this :  The  cash  value  of  each  item 
thereof,  and  the  amount  of  loss  thereon;  all  encumbrances 
thereon  shall  be  proved.  There  is  no  testimony  tending  to 
show  the  separate  items  of  the  personal  property  destroyed 
by  the  fire,  and  we  submit  that  there  is  a  total  failure  of 
proof  in  this  particular  as  required  by  the  contract,  to  wit, 
the  policy  of  insurance/     The  error  being : 

(a)  "The  contract  of  insurance  on  which  plaintiff's  right 
to  recover  is  based,  provides  that  the  proof  of  loss  shall 
state  the  particular  items  of  property  destroyed  and  the  cash 
value  of  each  item  thereof,  and  in  proving  the  said  loss  the 
plaintiff  was  required,  under  the  terms  of  the  contract,  to 
show  the  several  items  of  property  destroyed  and  the  cash 
value  thereof,  and  there  was  a  total  failure  of  testimony 
along  this  line. 

(b)  "The  testimony  of  plaintiff,  and  all  of  the  witnesses 
who  testified  thereon,  wars  as  to  the  aggregate  value  of  the 
machinery,  and  there  was  no  testimony  to  show  what  par- 
ticular machines  were  destroyed  by  fire  nor  the  cash  value 
thereof. 

8.  "It  was  error  in  his  Honor  to  refuse  to  direct  a  verdict 
for  the  defendant  on  the  second  ground  on  which  the  said 
motion  was  made,  to  wit : 

2.  "  'The  testimony  shows  that  the  land  on  which  the 
building  was  located  was  not  at  the  time  of  the  fire  vested 
in  fee  simple  in  the  insured,  Padgett,  as  required  by  the 
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terms  of  the  policy,  and  in  the  warranty  and  in  his  written 
application  for  insurance  by  the  plaintiff  to  whom  the  policy 
was  issued,  and  as  contained  in  the  policy  itself/  The  error 
being: 

(a)  "The  undisputed  testimony  shows  that  the  title  under 
which  Padgett  held  the  lands  was  executed  after  the  fire  and 
the  title  to  the  said  property  did  not  vest,  under  the  said 
conveyance,  in  the  said  Padgett  until  after  it  was  destroyed 
by  the  fire. 

9.  "It  was  error  in  his  Honor  to  refuse  to  direct  a  verdict 
for  the  defendant  on  the  third  ground  on  which  the  said 
motion  was  made,  to  wit : 

3.  "  'The  testimony  shows,  and  from  which  there  can 
only  be  one  inference  drawn,  that  there  has  been  a  breach 
of  warranty,  and  thereby  renders  the  policy  of  insurance 
null  and  void,  in  (a)  it  appears  from  the  testimony  that  the 
property  was  idle  property  and  was  not  operated;  (b)  that 
it  was  not  profitable;  (c)  that  the  title  to  the  property  was 
not  in  the  assured,  and  there  is  no  competent  testimony  tend- 
ing to  establish  waiver  of  these  conditions  or  warranties/ 
The  error  being  : 

(a)  "The  undisputed  testimony  shows  that  the  plaintiff 
represented  in  writing  to  the  defendant  at  the  time  the  pol- 
icy was  issued  that  it  was  running  and  was  not  idle,  when,  in 
fact,  the  said  property  was  idle  and  had  not  been  running 
for  some  time. 

(b)  "The  policy  warrants  that  the  property  was  in  use 
and  operation,  and  the  undisputed  testimony  shows  that  the 
said  property  was  not  in  use  and  in  operation,  but  was  idle. 

(c)  "The  written  application  on  which  the  policy  was^ 
based  shows  that  the  property  was  profitable,  and  the  undis- 
puted testimony  is  that  the  said  property  was  not  profit- 
able, but  was  idle  and  could  not  be  used  and  plaintiff  had  no 
intention  of  using  the  same. 

(d)  "The  policy  warrants  that  the  property  was  profit- 
able, and  the  undisputed  testimony  is  that  the  said  property 
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was  not  profitable,  but  was  idle,  and  plaintiff  had  no  inten- 
tion of  using  the  same. 

(e)  "That. the  written  application  on  which  the  policy 
was  based  represents  that  the  title  to  the  said  property  was 
vested  in  fee  simple  in  the  said  W.  D.  Padgett,  and  the 
undisputed  testimony  is  that  the  said  property  was  not  so 
vested  in  the  said  Padgett. 

(f)  "The  policy  warrants  that  the  title  to  the  property 
was  vested  in  the  said  W.  D.  Padgett  in  fee  simple,  and  the 
undisputed  testimony  is  that  the  title  to  the  said  property 
was  not  so  vested  in  the  said  W.  D.  Padgett. 

(g)  "There  was  no  competent  testimony  upon  which  the 
jury  should  have  been  allowed  to  pass  as  to  the  waiver  of 
these  written  representations  on  the  part  of  the  plaintiff 
and  the  warranties  contained  in  the  said  policy. 

10.  "It  was  error  in  his  Honor  to  refuse  to  strike  out  the 
testimony  of  the  witness,  Padgett,  undertaking  to  relate  a 
conversation  with  Crymes,  the  alleged  agent  of  the  com- 
pany, prior  to  the  time  this  application  was  made  and  prior 
to  the  time  the  policy  was  written,  the  error  being : 

(a)  "The  conversation  was  inconsistent  with  and  con- 
tradictory of  the  written  application  on  which  the  policy  of 
insurance  was  issued. 

(b)  "It  contradicts  and  varies  the  terms  of  a  written 
instrument,  to  wit,  the  application  on  which  the  policy  was 
based. 

( c)  "The  conversation  relates  to  a  time  when  the  defend- 
ant, Crymes,  was  representing  another  company,  and  this 
defendant  had  no  relation  to  the  conversation  and  was  not 
bound  by  the  statements  of  the  said  Crymes  as  made  while 
acting  as  agent  of  some  other  company. 

11.  It  was  error  in  his  Honor  to  refuse  to  strike  out  the 
testimony  of  the  witness,  Merchant,  detailing  a  conversa- 
tion with  the  said  Crymes,  the  error  being : 
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(a)  "The  said  conversation  varies  and  contradicts  the 
terms  of  the  written  application  on  which  the  policy  of 
insurance  was  issued. 

(b)  "The  conversation  between  Crymes  and  Merchant 
was  as  the  agent  of  the  Greensboro  Insurance  Company,  and 
he  was  not  then  representing  this  defendant,  or  transacting 
any  business  for  it,  and  this  defendant  ought  not  to  be  held 
liable  on  statements  made  by  him,  acting  for  some  other 
company  than  it. 

12.  "It  was  error  in  his  Honor  to  refuse  to  direct  a  ver- 
dict on  the  ground  that  no  proof  of  loss  was  filed  with  the 
company,  as  required  by  the  terms  of  the  policy,  the  error 
being : 

(a)  "That  the  contract  of  insurance  provides  that  a  proof 
of  loss  shall  be  submitted  to  it,  showfng  the  particular  items 
of  property  destroyed  and  the  cash  values  of  each  item  and 
the  paper  purporting  to  be  a  proof  of  loss  does  not  under- 
take to  show  the  particular  items  of  personal  property 
destroyed,  nor  the  cash  values  thereof. 

(b)  "There  was  no  testimony  to  show  any  waiver  of 
this  condition  of  the  policy. 

13.  "The  presiding  Judge  erred  in  charging  the  jury  as 
follows : 

"  'I  also  charge  you  that  when  an  insurance  policy,  which 
is  a  contract,  is  entered  into,  that  certain  conditions  in  that 
policy,  under  certain  circumstances,  can  be  waived  by  the 
company  or  its  duly  authorized  agent,  notwithstanding  the 
wording  of  the  policy.  It  may  say  that  you  must  do  that  or 
must  not  do  that;  if  the  authorized  agent  changes  that  in 
the  scope  of  his  authority,  that  is,  in  soliciting  insurance 
and  getting  insurance  contracts,  if  he  does  that  in  the  scope 
of  his  authority,  while  acting  for  the  company,  why  then 
the  company  is  bound  by  his  acts.  I  charge  you  that,  and 
even  where  certain  conditions  in  an  insurance  contract  are 
to  be  fulfilled,  if  the  company,  by  its  agents  (and  when  I  say 
by  its  agents,  through  its  agents)  waives  those  conditions, 
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why  the  contract  is  gone/  and,  in  connection  therewith,  in 
charging  the  sixth  request  of  the  plaintiff,  which  is  as  fol- 
lows: 

6.  "  'Knowledge  of  an  insurance  agent  acting  in  the  scope 
of  his  duties  is  notice  to  the  company.  That  means  this, 
that  you  have  an  agent  employed  to  do  a  certain  thing,  you 
send  him  to  do  a  certain  thing,  while  he  is  acting  in  the 
scope  of  his  duties  he  is  your  agent,  your  representative; 
when  he  goes  beyond  that,  when  he  goes  to  do  something 
you  did  not  send  him  out  to  do,  that  is  not  within  the  scope 
of  his  duties,  different  from  which  you  sent  him  out  to  do, 
then  you  are  not  bound,  but  \vhen  he  is  acting  in  the  scope, 
or  apparent  scope  of  his  duty,  why  he  binds  you,"  the  error 
being: 

(a)  "There  was  absolutely  no  testimony  in  the  case 
showing,  or  tending  to  show,  any  waiver  of  the  terms  and 
conditions  and  warranties  contained  in  the  said  policy  and 
in  the  application  upon  Which  the  policy  was  based. 

(b)  "All  of  the  conversations  and  acts  of  the  agent  of 
the  insurance  company,  relied  upon  to  show  waiver  in  this 
case,  occurred  before  the  issuing  of  the  policy,  and  all  such 
conversations,  acts  and  knowledge  were  merged  in  the  writ- 
ten contract  and  cannot  be  taken  advantage  of  to  show- 
waiver. 

(c)  "The  charge  had  no  application  whatever  to  the  facts 
of  the  case  and  allowed  the  jury  to  find  that  the  conditions 
of  the  policy  had  been  waived  upon  testimony  which  was 
not  sufficient  to  support  a  waiver. 

(d)  "The  conversations  were  with  the  agent  while  rep- 
resenting another  company,  and  not  while  representing  this 
defendant,  and  the  statements  and  acts  of  the  said  agent 
could  in  nowise  be  held  to  be  the  statements  or  acts  of  this 
defendant. 

14.  "It  was  error  in  his  Honor  to  charge  the  jury  plain- 
tiffs first  request,  which  is  as  follows,  to  wit : 
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1.  "  'That  if  an  insurance  company  refuses  to  pay  a  loss 
under  a  policy  issued  by  it,  and  denies  liability  on  such  pol- 
icy upon  the  ground  that  the  policy  was  forfeited  for  other 
reasons,  this  would  be  evidence  for  the  jury  to  consider  of 
the  question  of  waiver  of  formal  proofs  of  loss.  I  charge 
you  that;'  the  error  being: 

(a)  "There  was  absolutely  no  testimony  in  the  case  to 
show  that  the  defendant  had  denied  liability  on  the  policy 
upon  any  ground  whatever. 

(b)  "The  only  testimony  tending  to  show  why  the 
defendant  refused  to  adjust  the  loss  is  that  the  plaintiff 
refused  to  sign  a  nonwaiver  agreement  whereby  the  defend- 
ant could  adjust  the  loss  without  waiving  any  of  its  rights. 

(c)  "Under  the  charge  the  jury  were  allowed  to  take  into 
consideration  the  reasons  set  forth  in  defendant's  answer 
for  the  denial  of  liability,  and  it  was  thereby  deprived  of  its 
defense  that  proof  of  loss  had  not  been  filed  in  accordance 
with  the  terms  of  the  policy. 

15.  "It  was  error  in  his  Honor  to  charge  plaintiff's  sec- 
ond request  that  an  equitable  title  gives  an  insurable  interest 
in  property,  the  error  being : 

(a)  "The  contract  in  this  case  provides  that  the  insured 
shall  have  a  fee  simple  title  and  not  an  equitable  title. 

(b)  "The  insured  warranted  his  title  to  be  that  of  a  fee 
and  not  an  equitable  title. 

16.  "The  presiding  Judge  erred  in  charging  plaintiff's 
fifth  request,  as  follows,  to  wit : 

5.  "  'This  policy  contains  a  great  many  stipulations,  the 
breach  of  any  of  which  would  forfeit  the  policy,  but  the 
company  may  waive  the  forfeiture  and  thereby  make  the 
policy  a  good  and  valid  policy,  although  the  insured  has 
violated  some  of  its  provisions  which  work  a  forfeiture,  and 
the  question  of  waiver  is  one  for  the  jury.  I  charge  you 
that ;'  the  error  being : 

(a)  "There  is  absolutely  no  testimony  which  shows  or 
tends  to  show  that  the  defendant  waived  any  of  the  pro- 
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visions,  conditions  and  warranties  contained  in  the  said 
policy. 

(b)  "All  of  the  testimony  upon  which  the  plaintiff  relies 
to  show  waiver  was  before  the  writing  of  the  policy,  and  all 
such  conversations  are  and  were  merged  in  the  contract  of 
insurance. 

(c)  "The  conditions  and  warranties  upon  which  the 
defendant  relied  were  based  upon  representations  made  by 
the  plaintiff,  in  writing,  to  the  defendant,  and,  for  that  rea- 
son, would  not  be  the  subject  of  waiver  by  any  act  of  its 
agent  prior  to  the  issuing  of  the  policy,  and  could  only  be 
waived  by  some  act  of  the  agent  after  the  writing  of  the 
policy. 

17.  "The  presiding  Judge  erred  in  refusing  to  charge 
defendant's  second  request  to  charge,  which  was  as  follows, 
to  wit : 

2.  "  'The  Court  is  requested  to  charge  that  under  the 
terms  of  the  policy  in  this  case  the  machinery  is  only  insured 
while  in  use,  and  the  undisputed  testimony  shows  that  the 
personal  property  was  not  in  use,  therefore  is  not  covered 
by  this  contract  of  insurance,  and  as  to  the  personal  prop- 
erty mentioned  in  the  contract  you  must  find  for  the  defend- 
ant ;'  the  error  being : 

(a)  "The  contract  of  insurance  insures  the  machinery 
'in  use'  and  does  not  undertake  to  insure  the  machinery 
while  not  in  use,  and  the  undisputed  testimony  in  this  case 
shows  that  the  said  machinery  was  not  in  use  at  the  time 
the  fire  occurred,  but  had  been  idle  for  some  time  previous 
thereto  and  was  not  covered  by  the  contract  of  insurance. 

(b)  "At  the  time  of  the  fire  the  policy  of  insurance  did 
not  cover  the  machinery  in  question,  for  the  reason  that  the 
said  machinery  was  idle,  and  under  the  express  terms  of  the 
contract  it  is  only  insured  while  in  use." 

Messrs.  Grier,  Park  &  Nicholson,  for  appellant,  submit : 
Admission  of  testimony.     Method  of  proof  of  loss  pre- 
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scribed  in  policy  exclusive:  7  Enc.  Ev.  561;  19  Cyc.  945. 
Paper  furnished  as  proof  of  loss  was  an  incompetent  ex 
parte  statement  by  insured:  56  Am.  Rep.  637;  7  Enc.  Ev. 
573.  Waiver  based  on  knowledge  and  acts  of  agent:  36 
S.  C.  213;  48  S.  C.  224;  52  S.  C.  225,  distinguished.  Cites: 
77  S.  C.  187 ;  83  S.  C.  236 ;  84  S.  C.  95 ;  88  S.  C.  31.  Agent 
acting  fraudulently  in  collusion  with  insured:  50  S.  C.  259; 
77  S.  C.  99.  Charge  as  to  waiver:  77  S.  C.  187;  83  S.  C. 
236;  84  S.  C.  95. 

Messrs.  Thurmond  &  Ramage  and  B.  W.  Crouch,  for 
respondent:  Sufficiency  of  proof  of  loss:  19  Cyc.  850. 
Proof  of  deed:  29  S.  C.  170;  37  S.  C.  102.  Proof  of  con- 
sideration  of  deed:  35  S.  C.  537.  Deed  created  equitable 
title:  34  S.  C.  416.  Vendee  may  prove  execution:  33  S.  C. 
241 ;  36  S.  C.  608.  Title  may  be  shozvn  by\  parol  testimony: 
36  S.  C.  264.  Date  of  deed  immaterial:  35  S.  C.  537.  Cir- 
cumstances leading  to  execution  of  deed  may  be  shozvn  by 
parol:  57  S.  C.  60;  66  S.  C.  e*S;  68  S.  C.  527.  DefeMant 
knew  machinery  was  idle  when  it  wrote  policy:  36  S.  C. 
264 ;  79  S.  C.  526.  Notice  to  Crymes  as  agent:  79  S.  C. 
526;  88  S.  C.  37;  96  S.  C.  187.  Retention  of  premiums 
zvith  knozvledge  of  circumstances:  50  S.  C.  508;  61  S.  C. 
448 ;  63  S.  C.  297.  Waiver  of  defects  in  proof  of  loss  by 
refusal  to  pay:  29  S.  C.  579;  70  S.  C.  295.  Padgett's 
equitable  interest  was  insurable:  23  S.  C.  197;  19  Cyc.  584, 
692;  64  S.  C.  413;  96  Am.  Dec.  582;  76  Am.  Dec.  581; 
71  Am.  Dec.  536.  Warranty  not  implied:  22  Am.  Dec. 
571.  Warranty  as  to  title  not  broken:  Kerr  Ins.,  p.  331; 
31  Oregon  41;  ll7  Pa.  St.  460;  33  L.  R.  A.  258.  Crymes 
agency\  for  defendant:  Civil  Code,  sees.  2711  &  2712;  16 
Am.  &  Eng.  Enc.  of  L.  908,  992;  1  May.  Ins.,  sec.  70a;  57 
S.  C.  358;  60  S.  C.  486;  80  S.  C.  292;  19  Cyc.  781;  69 
Am.  St.  Rep.  201;  76  Am.  St.  Rep.  Ill;  67  S.  C.  399. 
Waiver:  36  S.  C.  213;  16  L.  R.  A.  33;  70  S.  C.  82;  57  S. 
C.  358;  143  U.  S.  496;  55  S.  C.  6;  67  S.  C.  399;  51  S.  C. 
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180;  37  S.  C.  417;  57  S.  C.  1G;  54  S.  C.  599;  14  A.  &  E. 
Ann.  Cases  89;  63  S.  C.  192;  25  L.  R.  A.  (N.  S.)  1,  note; 
80  S.  C.  392 ;  143  U.  S.  496 ;  51  S.  C.  540 ;  note  107  Am.  St. 
Rep.  130;  70  S.  C.  295;  48  S.  C.  195;  79  S.  C.  526;  81 
S.  C.  152;  74  S.  C.  246. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  upon  a  fire  policy  of  insurance.  The  property 
insured  was  a  gin  and  house.  The  loss  was  total,  building 
and  machinery.  The  plaintiffs  had  a  verdict  for  the  full 
amount  stipulated  in  the  policy,  which  was  $2,355.00. 

The  defendant  appeals,  and  assigns  seventeen  errors.  Of 
these  six  about  the  admission  of  incompetent  testimony; 
two  about  the  refusal  to  strike  out  testimony;  four  about  a 
refusal  to  direct  a  verdict;  five  about  the  charge  and  the 
refusal  to  charge. 

In  our  judgment,  all  the  exceptions  are  without  merit. 
The  appellant  has  presented  the  case  under  three  heads:  (1) 
the  admission  of  testimony;  (2)  the  direction  of  a  verdict, 
and  (3)  the  charge;  and  this  opinion  will  adopt  that  pro- 
cedure, though  not  that  order. 

But,  prior  to  such  consideration,  the  setting  of  the  case 
is  best  manifested  by  a  history  of  the  transaction. 

The  plaintiff,  Padgett,  is  55  years  old,  and  never  had  a 
suit  at  law  before  this ;  he  had  purchased  the  gin  plant  on  a 
credit,  and  the  real  solicitors  of  the  insurance  were  the 
Gullet  Gin  Co.,  which  had  a  $1,500.00  mortgage  on  the 
plant,  and  one  Crymes,  who  sought  the  business  as  agent. 
It  was  stated  at  the  bar  that  Crymes  is  a  good  man.  Two 
companies  had  theretofore  issued  policies  of  insurance  on 
the  plant  and  then  cancelled  them.  The  second  of  these 
policies  was  secured  and  written  by  Crymes,  the  same  who 
wrote  the  third,  that  is  now  in  issue. 

17—98. 
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Before  the  policy  had  been  written  the  land  upon  which 
the  house  and  machinery  stood  had  belonged  to  W.  D. 
Padgett's  wife;  but  before  the  policy  was  issued  she  con- 
veyed the  same  to  him,  by  what  is,  in  legal  effect,  and  was, 
an  unwitnessed  deed,  and  this  to  conform  to  a  rule  of  the 
company  that  the  insured  must  own  the  property  embraced 
in  a  policy. 

The  defendant  insured  a  house  and  machinery  therein 
against  loss  by  fire;  it  got  and  retains  the  premium  which 
was  paid  therefor ;  its  agent  knew  when  the  policy  was  writ- 
ten that  the  house  was  at  the  time  idle  and  unoccupied ;  its 
agent  also  knew  that  one  or  more  policies  upon  the  property 
had  been  cancelled  aforetime;  the  good  faith  of  the  agent 
and  of  the  insured  is  not  impugned  by  pleading  or  testi- 
mony; the  house  was  erected  in  the  summer  of  1912;  the 
machinery  then  installed ;  the  policy  was  written  29th  Octo- 
ber, 1912;  the  fire  occurred  1st  January,  1913,  and  the 
destruction  was  total. 

The  law  suit  is  to  determine  the  rights  of  the  parties ;  the 
insured  demands  to  be  paid ;  the  insurer  declines  to  pay. 

The  errors  charged  fall  around  the  defenses  plead,  and 
may  be  best  considered  in  connection  with  the  defenses. 
The  defenses  are:  (1)  failure  of  Padgett  to  make  proper 
proof  of  loss;  (2)  title  warranted  to  be  in  Padgett;  (3) 
property  warranted  to  be  in  active  operation;  (5)  Padgett 
misrepresented  that  insurance  on  the  property  had  been 
declined  only  by  one  company  other  than  defendant. 

As  to  "proof  of  loss;"  technical  "proof  of  loss"  is  not 
proof  in  Court  of  the  loss. 

The  first  is  for  the  benefit  of  the  company,  and  the  duty 
to  make  it  arises  out  of  the  terms  of  the  policy ;  the  second 
is  for  the  benefit  of  the  jury,  and  is  made  before  the  jury 
pursuant  to  the  rules  of  evidence  to  prove  a  liability  under 
the  policy;  and  it  exists  independently  of  the  technical 
"proof  of  loss." 
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In  the  very  nature  of  the  case,  "the  proof  of  loss"  must 

only  substantially  conform  to  the  requirements  of  the  policy. 

The  real  issue  about  that  is,  has  the  insured  informed 

1  the  insurer  of  the  fire  and  all  the  particulars  of  it? 
That  is  what  the  insured  here  agreed  to  do. 

The  particular  words  of  the  policy  thereabout  ought  to  be 
reported. 

On  21st  January,  1913,  twenty  days  after  the  fire,  the 
insured  made  and  swore  to  a  statement  which  set  out  the 
circumstances  of  the  fire.  That  statement  ought  to  be 
reported.  A  copy  of  it  was  sent  to  the  company,  and  the 
receipt  of  it  was  not  denied. 

The  company  thereafter  sent  a  Mr.  Cothran  to  the  lccus, 
and  he  talked  with  the  insured  about  the  fire ;  he  desired  the 
insured  to  sign  a  paper,  which  the  insured  declined  to  do, 
and  there  was  no  demand  by  Mr.  Cothran,  or  by  the  com- 
pany, for  any  further  or  more  particular. "proof  of  loss." 

The  interest  both  of  the  insurer  and  the  insured,  and  that 
includes  the  interest  of  the  public,  would  have  been  sub- 
served by  a  suggestion  from  the  company  to  Padgett  that 
his  "proof  of  loss"  was  not  so  full  and  exact  as  was  required 
by  the  policy.  And  the  failure  to  make  such  suggestion 
was  a  waiver  of  any  right  to  have  it.  Madden  v.  Ins.  Co., 
70  S.  C.  295,  49  S.  E.  855. 

But  the  "proof  of  loss"  that  was  supplied  was  a  reason- 
ably  full   and   exact   compliance  with   the   general 

2  words  of  the  agreement  to' make  it,  under  the  cir- 
cumstances of  the  case.     There  were  no  particulars 

to  report ;  the  conflagration  was  the  entirety. 

Akin  to  "proof  of  loss"  was  the  loss  proven  at  the  trial  by 
the  witnesses. 

The  defendant  has  excepted  to  the  character  of  that  proof. 
As  is  well  contended  by  appellant,  the  "proof  of 

3  loss"  made  to  the  company  does  not  stand  for  proof 
in  Court. 
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But  Crymes,  speaking  for  his  principal,  answered  in  the 
application  that  he  "considered  the  values  as  stated  in  the 
application  to  be  correct,"  and  he  "fully  recommended  the 
risk  as  free  from  all  financial  hazard;"  that  the  "premises 
were  clean  and  in  good  condition." 

The  witness,  Merchant,  testified  that  he  and  Crymes  went 
to  the  ginhouse  and  listed  the  property  and  looked  at  it. 

The  witness,  Padgett,  testified  that  all  the  property  there 
listed  was  totally  destroyed  by  fire.  The  complaint  alleges 
total  destruction  of  it,  and  the  answer  admitted  it. 

There  was  competent  proof  of  the  existence  of  the  prop- 
erty,- piece  by  piece,  and  the  total  destruction  of  it. 

The  appellant's  second  contention,  that  the  policy  must 
run  to  the  real  owner  of  the  thing  insured,  is  true. 

The  policy  stipulated  that  the  assured  was  the  sole  owner 
in  fee  of  the  land  upon  which  the  outfit  stood. 

The  fact  is,  that. the  land  once  belonged  in  fee  to  the  wife, 

but  she  had  conveyed  it  to  her  husband  before  the  policy 

was  written,  by  what,  in  effect,  was  an  unwitnessed 

4  deed,  for  the  witness  signed  after  delivery  and  after 
the  fire,  and  upon  acknowledgment  by  the  wife  that 

she  had  signed  the  deed  aforetime. 

'  Had  the  wife  conveyed  to  the  husband  the  land,  by  a 
properly  phrased  deed  to  carry  the  fee,  except  it  was  nQt 
witnessed,  that  would  constitute  the  husband  the  equitable 
owner  of  the  fee,  an  interest  fully  capable  of  insurance,  and 
as  good  for  this,  and  many  purposes,  as  a  legal  fee.  The 
case  is  not  altered  that  the  deed  was  improperly  witnessed. 

It  is  not  incumbent  to  cite  authority  for  this  statement  of 
the  law,  for  it  is  elementary. 

As  far  as  the  witnesses  were  able  to  do,  amidst  the  objec- 
tion of  counsel,  they  proved  the  signing  by  the  wife; 

5  and  about  that  there  is  no  real  ground  to  doubt 
even. 

About  the  third  defense,  the  warranty  of  profitableness, 
there  was  such  a  warranty.     The  language  is,  "That  the 
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property  had  been  profitable,  and  the  assured  has  every  rea- 
son to  believe  that  it  will  so  continue." 

But  Crymes,  the  agent,  directly,  and  the  company,  through 

the  statement  in  the  application,  knew  the  outfit  was  put  up 

in  August,  1912,  that  it  was  insured  the- 29th  October,  1912, 

and  that  there  was  then  no  chance  to  say  it  had  been 

6  profitable.     The  insurer  .knew  all  about  that  matter 
that  the  insured  could  know.     There  could  be  no 

profit  without  operation,  and  there  had  practically  been  no 
operation. 
Upon  the  issue  of  whether  the  insured  did  warrant  that 
the  gin  was  in  actual  operation  when  insured,  the 

7  appellant  hardly  quotes  correctly  the  answer  of  the 
insured  thereabout. 

The  question  was :  "Is  the  gin  operated  by  owner,  mana- 
ger or  tenant  ?" 

The  answer  was:  "Owner." 

Was  the  question  framed  to  find  out  if  the  gin  was  idle 
or  going,  or  was  it  framed  to  find  out  if  it  was  worked  by 
its  owner  or  by  a  tenant  ? 

In  the  application  of  the  Dixie  Insurance  Co.,  the  question 
was:  "Will  the  gin  be  operated  this  season?"  And  the 
answer  to  that  was:  "Stopped,  as  gasoline  engine  *  *  *  is 
defective." 

The  question  in  the  first  case  stated  is  not  sufficiently  defi- 
nite to  convict  the  insurer  of  making  an  untrue  answer  to  it ; 
or  to  constitute  it  as  a  guarantee  that  on  October  20th,  1912, 
the  gin  was  then  being  operated. 

More  than  this,  the  answer  was  written  by  Crymes,  the 
agent,  and  he  knew  the  fact.  If  anybody  was  guilty  of 
misrepresentations  it  was  Crymes.  But  the  answer  did  not 
plead  misrepresentation;  the  Court  charged  the  jury  upon 
the  effect  of  it,  though  it  was  not  in  the  case;  and  Crymes, 
who  knew  the  facts,  was  not  sworn. 

The  argument  here  is,  that  Crymes  and  Padgett,  in  effect, 
committed  a  fraud  on  the  company,  and  that  the  case  thus 
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falls  under  Knobelock  v.  Germania  Sav.  Bank,  50  S.  C.  259, 
27  S.  E.  962. 

There  is  not  a  scintilla  of  testimony  to  sustain  the  charge 
of  fraud. 

The  fifth  defense  has  not  been  argued,  and  must  be  con- 
sidered abandoned. 

The  judgment  below  is  affirmed. 


8898 

THORNTON  v.  SPARTAN  MILLS. 

(82  S.  E.  414.) 

Master    and    Servant.    Assumption    op    Risks.     Charge.    Trial.     In- 
spection by  Jury. 

1.  An  incidental  remark  in  connection  with  charge  on  assumption  of 
risks,  "that  does  not  mean  the  person  assumes  the  risks  of  negli- 
gence" cannot  reasonably  be  supposed  to  have  affected  the  verdict, 
where  the  law  with  reference  to  that  defense  was  fully  covered  in 
the  general  charge,  and  special  instructions  given  on  request  of 
appellant. 

2.  It  is  not  to  be  reasonably  supposed  that  a  reference  to  the  policy 
of  Congress  as  to  the  doctrine  of  contributory  negligence  affected 
the  verdict,  where  the  jury  were  instructed  that  they  were  bound 
by  the  law  of  this  State,  and  if  the  evidence  proved  that  plaintiff 
was  guilty  of  contributory  negligence,  she  could  not  recover. 

3.  The  refusal  of  a  motion  to  permit  a  jury  to  leave  the  courthouse, 
and  to  inspect  the  locus  where  an  injury  occurred  is  within  the 
discretion  of  the  trial  Judge,  and  no  abuse  of  discretion  is  shown 
in  this  case. 

Before  Memminger,  J.,  Spartanburg,  March,  1913. 
Affirmed. 

Action  by  Josie  Thornton  against  Spartan  Mills.  From 
judgment  for  plaintiff,  defendant  appeals.  The  charge  of 
the  Circuit  Judge  was  as  follows : 


Footnotk. — See  note  upon  the  allowance  of  a  view  by  the  jury  in  the 
discretion  of  the  Judge.    42  L.  R.  A.  368. 
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Now,  Mr.  Foreman  and  gentlemen  of  the  jury,  this 
investigation  between  Josie  Thornton,  known  as  the  plaintiff 
in  this  case,  and  the  Spartan  Mills,  known  as  the  defendant, 
has  occupied  a  great  deal  of  the  time  of  the  Court,  and  it 
has  been  a  very  thorough  investigation;  you  gentlemen 
have  listened  patiently  to  all  of  the  evidence,  and  you  have 
had  the  benefit  of  hearing  a  great  deal  of  speaking  from 
the  lawyers,  all  of  which  has  been  entertaining  and  no  doubt 
very  instructive  to  you. 

Now,  under  our  system  of  administering  justice  you  have 
from  the  Judge  no  statement  or  expression  of  opinion,  in 
any  way,  shape  or  form,  upon  the  facts,  that  being  entirely 
for  you;  because  the  Constitution  says  that  Judges  shall 
not  charge  juries  in  respect  to  matters  of  fact,  but  shall 
declare  the  law.  Now,'  the  points  of  law  involved  in  this 
controversy  are  very  simple  and  plain  and  easily  under- 
stood, and  can  be  and  will  be  stated  to  you  in  a  very  short 
period  of  time;  it  being  so  that  the  Judges  going  all  over 
the  State  and  trying  cases  in  which  these  same  questions 
arise  become  accustomed  to  state  them  to  the  juries  in  a 
very  brief  form,  the  subjects  themselves  not  being  capable 
of  any  great  variety  of  statement. 

You  have  this  girl  claiming  against  the  Spartan  Mills 
actual  damages  for  injuries, she  claims  she  received  at  the 
Spartan  Mill,  and  she  claims  that  they  were  inflicted  on  her 
by  reason  of  negligence  on  the  part  of  the  Spartan  Mill; 
and  she  specified  in  her  complaint,  as  the  law  requires  her 
to  do,  what  acts  she  charges  on  the  part  of  the  Spartan 
Mill  as  being  negligent  on  their  part,  and  you  have  heard 
them  repeatedly  stated,  and  you  will  find  them  stated  in 
the  complaint,  which  you  will  take  to  your  jury  room, 
and  upon  which  you  will  write  your  verdict.  The  charges 
are,  in  not  having  the  place  sufficiently  lighted  where  she 
was  called  upon  and  did  have  to  work,  and  therefore,  by 
reason  of  insufficient  light,  she  was  not  furnished  with  a 
reasonably  safe  place  in  which  to  work.     And  then,  as 
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another  specification,  she  claims  that  there  was  a  clanger 
there  in  the  place  where  she  had  to  work  and  of  which  she 
was  not  warned,  and  she  claims  she  ought  to  have  been 
warned.  And  another  specification,  which  is  not,  how- 
ever, insisted  upon  to  any  great  extent,  that  she  had  to  sit 
in  an  awkward  position  to  do  the  work,  the  floor  being 
slippery,  and  so  forth,  so  that  she  was  subjected  to  danger 
by  reason  of  the  place  being  not  reasonably  safe  for  work- 
ing on  that  account. 

Now,  the  question  is  there  whether  or  not  any  of  those 
things  have  been  made  out  by  the  greater  weight  or  pre- 
ponderance of  the  evidence,  and,  if  so,  is  that  negligence  on 
the  part  of  the  mill?  Now,  the  Judge  can't  tell  you  what 
state  of  facts  would  constitute  negligence  on  the  part  of 
the  mill,  but  the  Judge  can  tell  you*  and  does  tell  you,  that 
negligence  is  the  failure  to  exercise  due  care,  it  being  for 
the  jury  to  say  in  the  particular  case  what  would  constitute 
due  care.  Another  definition  of  negligence  is  the  doing  of 
something  which  a  reasonably  prudent  person  would  not 
have  done,  or  failing  to  do  something  which  a  reasonably 
prudent  person  would  have  done. 

Now,  the  law  requires  the  mill,  the  employer  here  of  this 
plaintiff,  to  exercise  that  due  care,  and  it  says  that  the 
failure  to  exercise  due  care  is  negligence,  and  that  if  injury 
results  as  a  proximate  cause  from  that  negligence,  then  the 
mill  is  responsible  in  damages  peremptorily  unless  some  of 
the  defenses  which  I  will  refer  to  hereafter  are  made  out. 

One  of  the  duties  that  the  law  requires  of  the  mill,  the 
employer  of  the  plaintiff  here,  is  to  furnish  her  with  a 
reasonably  safe  place  in  which  to  work.  It  is  charged  here 
that  that  place  was  not  sufficiently  lighted,  and,  therefore, 
not  a  safe  place  for  her  to  work  in.  It  does  not  require  the 
mill  to  furnish  her  with  the  safest  possible  place  in  which 
to  carry  on  that  work,  but  it  says  a  reasonably  safe  place  in 
which  to  work.  That  is  what  the  law  requires  of  the 
mill,  to  furnish  her  with  a  reasonably  safe  place  in  which 
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to  work,  and  to  keep  it  in  a  reasonably  safe  condition  for 
her  to  carry  on  her  work  in ;  and  it  says  that  the  employee, 
the  plaintiff  in  this  case,  has  a  right  to  assume  that  the 
place  provided  for  her  to  work  in  by  the  mill  is  reasonably 
safe,  and  to  rely  upon  that  assumption  that  the  place  is 
reasonably  safe  for  her  work  in. 

Now  then,  in  response  to  those  charges  made  by  the 
plaintiff,  the  young  lady  in  question  here,  the  mill  comes  in 
and  denies  all  negligence  on  its  part;  denies  that  it  failed 
to  exercise  due  care.  It  goes  a  step  further  and  says  that 
even  if  the  jury  decide  that  it  has  not  done  that,  that  it  is 
guilty  of  negligence  as  charged  in  the  complaint,  that  yet 
still,  under  the  law,  this  plaintiff  would  not  be  entitled  to 
recover  for  two  reasons,  which  they  set  up  here  as  separate 
and  distinct  defenses;  the  one  is  that  she  herself  was  guilty 
of  what  is  known  in  law  as  contributory  negligence.  That 
is,  that  even  if  you  find  that  the  mill  was  negligent  and  that 
her  injury  was  brought  about  and  caused  to  her  as  a  proxi- 
mate result  of  that  negligence,  that  yet  she  herself  was 
also  negligent,  and  that  her  negligence  contributed  to  her 
injury  as  a  proximate  cause  thereof.  And  then  it  sets  up 
another  defense,  known  in  the  law  as  an  assumption  of 
risk.  That  is,  they  charge  that  she  was  injured  by  the 
risk  ordinarily  incident  to  the  employment  which  she  under- 
took, and  that  under  the  law,  therefore,  she  would  not  be 
entitled  to  recover  damages.  Now  then,  gentlemen,  con- 
tributory negligence  in  the  law  is  the  want  of  ordinary 
care  by  a  person  injured  by  the  actionable  negligence  of 
another,  concurring  with  that  negligence  and  contributing 
to  the  injury  as  a  proximate  cause  thereof,  without  which 
the  injury  would  not  have  occurred.  That  is,  the  law 
says  that  even  if  the  mill  be  negligent,  as  charged,  and  you 
so  decide,  that  yet  still,  if  the  greater  weight  of  the  evidence 
.  upon  this  defense  satisfies  you  that  she  also  was  negligent — 
that  is,  failed  to  exercise  due  care  herself — the  two  com- 
bining and  contributing  to  the  injury  as  proximate  causes 
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thereof,  that  the  law  does  not  attempt  to  come  in  and 
apportion  the  degrees  of  violations,  but  says  it  would  be 
setting  a  premium  on  carelessness  to  give  damages  to  a 
person   who  is   guilty  of   contributory   negligence. 
2     There  are  many  who  do  not  approve  of  that  doc- 
trine, and  Congress  has  passed  a  law  to  abolish  that, 
on  the  principle  that  self-preservation  would  cause  a  person 
to  protect  oneself.     But  we  are  bound  by  the  law  of  this 
State,  that  where  the  evidence  proves  by  its  greater  weight 
that  the  plaintiff  was  guilty  of  contributory  negligence,  he 
or  she  cannot  recover. 

And  also  we  have  the  defense  of  assumption  of  risk. 
The  burden  is  upon  the  mill  here  to  prove  it  by  the  greater 
weight  of  the  evidence,  and  says  that  where  the  plaintiff  is 
injured  by  the  risk  ordinarily  incident  to  the  employment 
which  he  or  she  undertakes  cannot  recover.  That  does  not 
mean  that  the  person  assumes  the  risk  of  negligence ; 
1  but,  as  you  very  well  know,  that  operating  certain 
sorts  of  things  are  more  dangerous  than  others ;  and 
the  law  says  that  when  one  undertakes  to  go  into  an  employ- 
ment of  that  sort  he  undertakes  risks.  And  ordinarily 
there  are  certain  risks  incident  to  it  that  that  person 
assumes;  that  is,  to  take  risks,  and  if  injured  by  one  of 
those  risks  incident  to  the  employment  he  cannot  recover 
damages  therefor.  And  there  is  a  duty  on  the  person 
employing  labor  to  warn  a  person  against  a  danger  which 
is  not  ordinarily  incident  to  the  employment  and  which  is 
not  apparent  and  obvious  to  a  person  working  there  in  the 
exercise  of  due  care,  which  the  law  requires  of  such  a 
person,  and  the  failure  to  warn  of  such  a  danger  is  a  breach 
of  the  duty  which  the  law  imposes  upon  the  employer.  It 
does  not  require  the  employer,  the  mill,  to  go  and  warn 
the  employee  of  those  things  which  are  so  obviously  danger- 
ous that  the  employee  would  know  with  ordinary  care, 
were  dangerous.  You  would  not  have  to  go  to  work  and 
warn  a  mill  employee  in  a  sawmill  that  the  saw  would  cut 
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if  he  put  his  hand  on  it.  But  if  you  have  some  clanger 
which  would  not  be  observable  in  the  exercise  of  due  care, 
then  the  law  says  you  must  warn  him  of  it.  Now,  it  is 
claimed  that  this  mill  didn't  warn  this  girl  of  the  danger  of 
operating  the  machinery,  and  that  that  was  an  act  of  negli- 
gence on  their  part.  Now  then,  of  course,  it  is  for  you  to 
say,  gentlemen,  whether  she  was  injured  by  such  risk  as 
was  so  obvious,  plain  and  observable  by  any  one  in  the 
exercise  of  ordinary  care  as  that  she  should  know  it  in  the 
exercise  of  ordinary  care;  if  so,  there  would  be  no  neces- 
sity to  warn  her.  But  if  there  was  some  danger  that  she 
would  not  know  of  by  the  exercise  of  ordinary  care,  it 
would  be  their  duty  to  warn  her  of  it. 

She  claims  here  only  actual  damages,  nothing  in  the  way 
of  punishment  or  punitive  damages,  which  you  hear  so 
much  discussed  here,  but  asks  for  actual  damages  which 
will  actually  compensate  her  for  the  injury  sustained.  And 
in  considering  that,  you  take  into  consideration  not  lawyers* 
fees,  but  the  physical  impairment  of  the  person,  loss  of 
earning  capacity;  and  if  the  injury  be  permanent,  as  there 
is  no  dispute  as  that  it  is  in  this  case  a  permanent  injury, 
you  add  to  the  damages  sustained  up  to  the  time  of  this 
suit,  this  case  that  we  are  trying,  such  as  it  is  reasonably 
certain  will  of  necessity  result  in  the  future  to  her  by  reason 
of  the  injury;  the  idea  being  to  compensate  her  for  the 
injury  sustained. 

Now,  there  are  some  principles  of  law,  gentlemen,  which 
are  set  out  in  what  are  known  as  requests  to  charge,  which 
the  lawyers  in  the  case  have  a  right  to  hand  up  to  the  Judge 
and  ask  him  to  charge  them  to  the  jury,  and  if  he  fails  and 
has  not  covered  them  in  his  general  charge  it  is  held  to  be 
an  error  in  not  charging  them.  Therefore,  out  of  abund- 
ance of  caution,  I  will  read  them  to  you,  as  they  are  correct 
statements  of  law.  All  of  these  are  on  behalf  of  the  mill. 
The  plaintiff  has  passed  up  no  requests  to  the  Court,  but 
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left  it  to  the  general  law,  which  has  already  been  stated 
to  you. 

(Reads.)  "1.  This  is  an  action  based  on  the  charge  of 
negligence.  Before  plaintiff  can  recover  she  must  satisfy 
you  by  the  preponderance  of  the  evidence  that  defendant 
was  negligent  in  one  or  more  of  the  respects  set  forth  in  the 
complaint,  and  that  such  negligence  was  the  proximate 
cause  of  her  injuries. 

"2.  The  defendant  owed  the  duty  to  the  plaintiff  to  fur- 
nish her  with  reasonably  safe  machinery  and  appliances 
with  which  to  work  and  with  a  reasonably  safe  and  suitable 
place  in  which  to  work,  but  the  plaintiff  also  owed  a  duty 
to  the  defendant.  It  was  her  duty  to  use  reasonable  care, 
to  exercise  her  faculties  of  sight,  if  she  could  see,  so  as  to 
avoid  injury  to  herself,  and  even  though  the  master  failed 
in  its  duty  to  her  in  any  respect,  still,  if  she  knew  of  the 
danger  and  could  see  the  danger  by  which  she  was  injured, 
it  was  her  duty  to  exercise  reasonable  care  to  avoid  being 
injured  by  it;  and  while  a  servant  has  a  right  to  assume 
that  machinery  and  appliances  furnished  him  are  reasonably 
safe  and  that  the  place  to  work  in  is  reasonably  safe,  he 
cannot  walk  into  an  apparent  danger  and,  without  the 
slightest  exercise  of  his  faculties,  handle  a  thing  which  the 
slightest  degree  of  care  would  show  him  was  unsafe  and 
then  recover  damages  because  he  may  have  thought  it  was 
all  right.  The  law  does  not  set  a  premium  on  that  sort  of 
thing.  A  servant  has  the  right  to  rely  upon  the  presump- 
tion that  a  thing  is  safe;  but,  nevertheless,  the  law  says  he 
must  use  ordinary  care  to  avoid  being  injured  by  it,  and 
if  it  is  apparent  to  him  that  it  is  unsafe  and  he,  nevertheless, 
goes  ahead  and  uses  it  and  gets  hurt,  the  master  in  such 
case  would  not  be  liable.  The  law  requires  the  servant  to 
use  his  or  her  faculties  to  see  what  the  risk  is  and  what  the 
condition  of  the  machinery  is. 

"3.  The  master  is  not  liable  for  damages  merely  because 
a  servant  gets  hurt,  but  his  liability  rests  solely  upon  the 
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question  of  his  negligence;  and  negligence  is  the  failure  to 
exercise  reasonable  care  under  the  circumstances — that  is, 
such  care  as  a  person  or  corporation  of  ordinary  prudence 
would  exercise  under  the  same  circumstances.  If  the 
servant  is  employed  to  work  with  machinery  that  is  obvi- 
ously dangerous  and  that  is  open  and  of  which  the 
servant  is  aware,  then  there  is  no  duty  resting  upon  the 
master  to  warn  the  servant  against  an  obvious  danger, 
because  it  is  the  duty  of  the  servant  to  exercise  his  or  her 
own  faculties  to  keep  out  of  the  way  of  such  danger. 

"4.  I  charge  you  that  the  plaintiff  in  this  case  in  entering 
upon  the  contract  of  employment  assumed  all  the  risks  of 
dangers  that  were  ordinarily  incident  to  her  employment, 
and  she  also  assumed  any  risks  of  dangerous  machinery,  if 
they  were  open  and  obvious  and  known  to  her,  and  if  the 
injuries  which  she  received  were  caused  by  a  danger  which 
was  open  and  obvious  and  which  she  knew  of,  then  she 
assumed  the  risks  thereof  and  cannot  recover. 

(The  word  "ordinarily/'  italicised  above,  was  added  in 
the  foregoing  request  to  charge  by  the  Court.) 

"5.  I  charge  you  further  that  if  the  plaintiff,  by  her  own 
carelessness  or  negligence,  contributed  to  her  injuries  as  a 
proximate  cause  thereof,  she  cannot  recover,  no  matter  how 
negligent  the  defendant  mill  may  have  been,  for  it  is  the  law 
that  where  both  parties  are  negligent  and  the  negligence  of 
one  commingles  with  the  other  and  contributes  along  with 
it  toward  the  injuries  as  the  proximate  cause,  there  can  be 
no  recovery. 

"6.  I  charge  you  further  tha't  it  is  the  duty  of  the  servant 
to  obey  and  observe  the  reasonable  rules  of  his  or  her 
master,  and  I  charge  you  further  that  the  rule  of  a  master 
forbidding  servants  to  clean  dangerous  machinery  while  in 
motion  is  a  reasonable  rule. 

"7.  If  you  find  that  the  defendant  company  had  a  rule 
forbidding  its  operatives  to  clean  dangerous  machinery 
while  in  motion,  and  if  you  find  that  the  machinery  by 
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which  the  injury  occurred  was  dangerous,  and  that  the 
plaintiff's  injuries  were  caused  by  her  effort  to  clean  said 
machinery  while  in  motion,  and  if  you  further  find  that  she 
was  aware  of  the  presence  of  said  dangerous  machine  and 
that  it  was  open  and  obvious,  and  that  she  knew  of  the  rule 
of  the  master,  and,  nevertheless,  in  violation  of  the  rule, 
went  ahead  and  undertook  to  clean  the  machine  while  in 
operation,  then  she  cannot  recover. 

"8.  I  charge  you  further  that  a  person  of  mature  years 
and  experience  in  the  handling  of  machinery  is  prima  facie 
presumed  to  know*  that  it  is  dangerous  to  place  his  hands 
in  contact  with  dangerous  machinery,  and  if  such  a  person 
is  aware  of  the  presence  of  such  machinery  and  knows  that 
it  is  there,  there  is  no  duty  upon  the  master  to  warn  such 
person  against  such  machinery,  as  such  a  warning  would 
be  useless  to  a  person  who  already  knows  of  it. 

"9.  While  it  is  the  duty  of  the  master  to  warn  his  servant 
against  hidden  or  latent  dangers,  where  the  master  knows 
or  has  reason  to  know  that  the  servant  is  ignorant  of  such 
hidden  dangers;  yet,  if  the  servant  is  already  informed  of 
the  presence  and  extent  of  such  danger,  the  master  does  not 
have  to  warn  him  or  her,  and  if  the  servant,  with  knowl- 
edge of  the  danger,  goes  ahead  and  operates  and  worksN 
with  such  dangerous  implement  voluntarily  and  without 
any  emergency,  the  servant  assumes  the  risks  of  so  doing, 
and  cannot  recover  in  case  of  injury. 

"10.  It  makes  no  difference  in  this  case  whether  the 
master  had  a  rule  forbidding  the  cleaning  of  moving 
machinery  with  the  hands  or  not.  Even  if  there  was  no 
such  rule,  the  plaintiff  was  required  to  exercise  her  own 
intelligence  in  avoiding  coming  in  contact  with  moving 
machinery;  and  if  she  knew  of  it,  and  if  she  was  aware  of 
the  presence  of  such  dangers  and  knew  the  danger,  the  law 
required  that  she  should  avoid  it,  even  though  there  was  no 
rule  of  the  company,  and  even  though  she  had  not  been 
warned  against  it." 
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Now,  gentlemen,  that  covers  everything  in  the  case.  It 
is  for  you  to  decide  it  on  the  facts  and  under  these  rules  of 
the  law. 

Here  is  the  paper  upon  which  you  write  your  verdict, 
marked  on  the  outside  "Summons  for  Relief."  That  con- 
tains a  statement  of  the  plaintiff's  case;  and  I  also  hand  you 
the  answer,  which  contains  the  defense  of  the  defendant. 
Write  your  verdict  on  the  back  of  this  paper  marked 
"Summons  for  Relief" — either,  we  find  for  the  plaintiff  so 
much  money — writing  it  out  in  words  and  not  in  figures; 
or,  we  find  for  the  defendant — and  let  the  foreman  sign  the 
verdict,  and  the  date  and  the  word  "foreman. " 

Retire' now,  gentlemen,  and  decide  the  case. 

Messrs.  Bomar  &  Osborne,  for  appellant,  submit:  The 
charge  stated  broadly  that  the  servant  does  not  assume  the 
risk  of  negligence  by  the  master,  without  stating  any  excep- 
tions to  this  broad  principle.  The  reference  to  congres- 
sional action  minimized  the  importance  and  soundness  of 
the  doctrine  of  contributory  negligence.  Rules  governing 
exercise  of  discretion:  60  S.  C.  140;  75  S.  C.  399  and  83 
S.  C.  570,  distinguished. 

Messrs.  Gwynn  &  Hannon  and  John  Gary  Evans,  for 
respondent. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negligence  of  the 
defendant. 

After  the  close  of  the  testimony,  the  attorneys  for  the 
defendant  requested  his  Honor,  the  presiding  Judge,  to 
permit  the  jury  to  go  to  the  scene  of  the  accident,  and 
examine  the  machine  by  which  the  plaintiff  was  injured, 
which    request    was    refused.     The    accident    occurred    at 
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Spartan  Mills  in  the  city  of  Spartanburg,  about  a  quarter 
of  a  mile  from  the  courthouse. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
two  thousand  dollars,  and  the  defendant  appealed. 

The  first  and  second  exceptions  were  not  argued,  and, 
therefore,  will  not  be  considered. 

The  third  and  fourth  exceptions  are  as  follows: 

Third,  "Error  in  charging  the  jury  as  follows,  in  con- 
nection with  the  charge  on  the  assumption  of  risk  and  con- 
tributory negligence :  'There  are  many  who  do  not  approve 
of  that  doctrine  (meaning  the  doctrine  of  assumption  of 
risks  and  contributory  negligence),  and  Congress  has  passed 
a  law  to  abolish  it,  on  the  principle  that  self-preservation 
would  cause  a  person  to  protect  oneself/  It  being  respect- 
fully submitted,  that  in  so  charging,  his  Honor  minimized 
the  force  and  effect  of  assumption  of  risks  and  contributory 
negligence,  giving  the  jury  to  understand,  that  the  highest 
authority  in  our  government,  did  not  look  with  favor  upon 
it,  and  thus  gave  the  jury  an  opportunity  to  take  the  same 
view  as  Congress.  It  being  respectfully  submitted  that  it 
was  highly  improper  for  his  Honor  to  go  out  of  the  record 
and  make  such  remarks  to  the  jury." 

Fourth.  "Error  in  charging  the  jury,  in  connection  with 
his  charge  of  assumption  of  risks,  as  follows:  'That  does 
not  mean  that  a  person  assumes  the  risks  of  negligence/ 
Thus  charging  the  jury  that  a  servant  does  not  assume  the 
risks  of  defects  and  dangers,  where  the  same  is  due  to 
negligence  of  the  master.  It  being  respectfully  submitted, 
that  the  said  charge  was  erroneous  and  gave  the  jury  to 
understand,  that  assumption  of  risk  only  applies  to  defects 
and  dangers,  not  due  to  negligence  by  a  master." 

When  those  portions  of  the  charge  quoted  in  these  excep- 
tions are  considered  in  connection  with  the  entire  charge, 
there  is  no  reasonable  ground   for  supposing  that 

1,  2  the  result  would  have  been  different  if  his  Honor, 
the  presiding  Judge,  had  not  so  charged. 
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The  fifth  exception  is  as  follows : 

Fifth.  "Error  in  not  sending  the  jury  to  the  scene  of  the 
accident,  or  giving  them  an  opportunity  to  go,  so  as  to 
enable  them  to  judge  for  themselves,  whether  or  not  the 
plaintiff  could,  and  did,  see  the  danger,  which  caused  the 
injury,  that  being  the  only  question  in  the  case,  especially 
as  it  appeared  from  the  evidence,  that  the  conditions  and 
surroundings  were  exactly  the  same  at  the  trial,  as  when 
the  accident  happened,  and  especially  as  the  evidence  of  the 
witnesses,  as  to  what  could  be  seen,  was  conflicting.  It  is 
submitted  that  under  the  circumstances,  it  was  an  abuse  of 
discretion  in  not  permitting  the  jury,  or  at  least  offer  them 
an  opportunity,  to  go  to  the  scene  of  the  accident." 

The  appellant's  attorneys  have  failed  to  satisfy  this  Court 
that  there  was  an  abuse  of  discretion  on  the  part 
3  of  his  Honor,  the  presiding  Judge,  in  refusing  the 
said  request. 

Judgment  affirmed. 


8901 

WYLIE  v.  U.  S.  HEALTH  &  ACCIDENT  INS.  CO. 

(82  S.  E.  402.) 

c,I)ftNT     Insurance.      Forfeiture.      Fraud.      Evidence.      Issue     for 
**Xjmy.     Appeal  and  Error. 

Il*  the  absence  of  a  stipulation  in  contract  that  the  existence  of 
°*Her  insurance  renders  the  policy  void,  the  Court  cannot  declare 
**H»  policy  void  on  that  ground. 

***    an  action  on  an  accident  policy  which  the  insurer  claimed  was 
^°id  because  the  insured  had  other  insurance  in  force  at  the  time  of 
**^    issuance,  where  there  was  evidence  for  plaintiff  tending  to  show 
***a.t  the  insurer's  agent  who  knew  of  the  existence  of  the  policy 
^^ted  that  it  made  no  difference,  a  verdict  for  plaintiff  cannot  be 
°v«rthrown  on  appeal,  even  though  the  insurer  offered  evidence  that 
*He  insured  informed  the  agent  he  was  on  his  way  to  cancel  the  other 
Policy;  the  conflict  in  the  evidence  raising  a  jury  question. 
WViether  or  not  a  release  was  obtained  by  fraud,  being  submitted 
*°   the  jury,  without  objection,  and  there  being  evidence  upon  that 
*ssue,  the  jury  had  the  right  to  decide  it. 
18—98. 
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8.  Where  the  claimant  under  an  insurance  policy  offered  to  return  a 
cheque  given  him  as  the  consideration  for  a  release,  he  may  attack 
the  release  for  fraud  in  an  action  on  the  policy. 

4.  The  contract  failing  to  stipulate  that  a  policy  of  accident  insurance 
was  to  take  effect  from  time  of  delivery,  rather  than  from  the  time 
the  application  was  accepted  and  the  policy  issued,  injuries  occur- 
ring after  the  acceptance  of  the  application  and  issuance  of  policy, 
though  before  its  delivery  to  the  assured  were  covered  by  it. 

5.  There  being  a  conflict  of  testimony  as  to  whether  or  not  an  insur- 
ance premium  had  been  paid,  that  issue  is  for  the  jury. 

6.  There  being  no  provision  in  the  contract  requiring  the  beneficiary 
under  a  policy  of  insurance  to  pay  the  premium,  the  question 
whether  she  had  ever  paid  it  was  irrelevant. 

7.  Where  justice  requires  a  claimant  to  make  good  his  tender  to  return 
the  consideration  received  for  a  void  release,  the  Court  may  require 
him  to  return  such  consideration,  or  give  credit  for  the  amount 
thereof  on  the  judgment  as  a  condition  for  affirmance  of  such 
judgment. 

Before  F.  B.  Gary,  J.,  Spartanburg,  November,  1913. 
Affirmed. 


Action  by  Ponetta  Wylie,  the  beneficiary  in  a  policy 
of  accident  insurance  issued  to  John  Wylie,  against  the 
United  States  Health  and  Accident  Insurance  Company. 
There  was  testimony  tending  to  show  that  the  premium  was 
paid  on  December  18,  1910;  that  the  policy  was  issued  on 
December  23d  or  24th,  1910,  and  the  accidental  injuries 
were  received  on  December  26th  or  27th,  1910,  in  conse- 
quence of  which  the  assured  died  on  February  15th,  1911. 
The  other  facts  are  stated  in  the  opinion. 

Mr.  John  Gary  Evans,  for  appellant :  The  representation 
in  application  that  the  assured  carried  no  other  accident 
insurance  was  material:  14  Am.  &  Eng.  Enc.  of  L.  (2d 
ed.)  23,  68;' 92  S.  C.  392;  80  S.  C.  396,  distinguished. 
Proof  insufficient  to  show  fraud  in  obtaining  release:' 33 
L.  R.  A.  (N.  S.)  536  to  543,  note.  Necessity  for  return 
of  consideration  given  for  the  release:  61  S.  C.  448  and 
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455;  56  S.  C.  508;  63  S.  C.  297;  84  S.  C.  278;  24  N.  E. 
984;  35  S.  W.  230;  117  Mass.  479;  63  Me.  440. 

Messrs.  Sanders  &  DePass,  for  respondent:  Waiver  of 
right  to  declare  policy  void  because  of  other  insurance,  of 
which  defendant's  agent  had  knowledge:  52  S.  C.  224- 
228;  75  S.  C.  261.  Fraud  affecting  release:  38  S.  C.  199; 
66  S.  C.  77 ;  84  S.  C.  41.  Delivery  of  policy  as  waiver  of 
forfeiture:  71  S.  C.  356,  359;  63  S.  C.  192,  197;  57  S.  C. 
358. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

John  G.  Wylie  took  out  a  policy  of  accident  insurance 
with  the  appellant  company,  and  on  the  27th  December, 
1910,  was  injured  by  a  fall  from  a  ladder  and  as  a  result  of 
the  fall  died  in  February,  1911.  The  policy  provided  a  death 
benefit  of  $300.00  and  a  monthly  accident  indemnity  of 
$30.00. 

The  defendant  refused  payment  and  the  case  was  tried 
before  Hon.  Frank  B.  Gary  and  a  jury.  The  verdict  and 
judgment  were  for  the  plaintiff,  the  beneficiary  under  the 
policy,  for  the  full  sum  of  three  hundred  dollars.  From 
this  judgment  the  defendant  appealed  upon  five  exceptions, 
as  follows: 

"1.  The  uncontradicted  testimony  shows  that  the  insured, 
John  Wylie,  deceased,  had,  before  and  at  the  time  of  the 
issuance  of  the  policy,  insurance  of  a  like  nature  in  another 
company,  and  under  the  terms  of  the  policy  sued  on  here 
such  other  insurance  rendered  this  policy  null  and  void, 
and  the  verdict  should  be  for  the  defendant." 

It  is  true  the  application  for  insurance  stated  that  there 
was  no  other  insurance,  but  the  agent  of  the  company  wrote 
the  application.     There  is  no  dispute  about  the  fact  that 
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the  agent  knew  of  the  existence  of  the  other  policy 

1  of  insurance.     The  only  conflict  in  the  testimony 
was   that  the  witness   for   the  appellant   said  that 

Wylie  told  him  that  he  was  on  his  way  to  cancel  it,  and  the 
witness  for  the  respondent  said,  that  the  agent  of  the 
appellant  told  him  it  did  not  make  any  difference.  The 
record  does  not  show  that  the  existence  of  other  insurance 
rendered  the  policy  void;  unless  it  did  show  it,  this  Court 
cannot  declare  this  policy  void  on  that  ground. 

2.  The  second  exception  is  as  follows: 

"2.  The  uncontradicted  testimony  shows  that  the  insured, 
John  Wylie,  during  his  lifetime,  for  a  valuable  considera- 
tion, released  the  company  by  an  instrument  in  writing  of 
all  liability  under  the  policy  sued  on  in  this  case,  and  there 
being  no  evidence  of  fraud  in  obtaining  said  release,  the 
verdict  should  be  for  the  defendant." 

The  presiding  Judge  told  the  jury  that  if  they  found  that 

there  was  any   fraud   in  procuring  the  release,  then  the 

release  was  void.     The  correctness  of  this  charge 

2  is  not  questioned  and,  under  it,  the  jury  had  the 
right   from  the  evidence  to  disregard  the  release. 

3.  The  third  exception  is  as  follows: 

"3.  The  uncontradicted  testimony  shows  that  the  insured, 
John  Wylie,  accepted  during  the  lifetime  of  John  Wylie 
the  check  of  the  agent  of  the  defendant  company  for 
twenty-five  dollars  in  full  settlement  of  all  liability  under 
the  policy  sued  on  in  this  case,  and  the  undisputed  testi- 
mony shows  that  such  check  has  never  been  returned  or 
tendered  to  the  defendant  company  or  its  agents  before  the 
commencement  of  this  action,  and  for  that  reason  the  -ver- 
dict should  be  for  the  defendant." 

The  record  shows  that  the  respondent's  attorneys 

3  offered  to  return  the  check,  and  this  exception  can- 
not be  sustained. 

4.  "The  undisputed  testimony  shows  that  the  policy  sued 
on  in  this  case  was  never  delivered  to  John  Wylie  until 
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after  he  had  received  the  injuries  alleged  to  have  caused 
his  death,  and  at  that  time  he  claimed  to  be  in  good  health 
and  had  not  actually  paid  the  premium  due  to  receive  the 
policy,  and  under  its  terms  such  conduct  worked  a  for- 
feiture of  the  policy,  and  the  verdict  should  be  for  the 
defendant." 
The  record  does  not  show  that  the  policy  was  to  take 
effect  only  from  the  time  of  delivery,  and  not  from 

4  the  time  the  application  was  accepted  and  the  policy 
issued.     As   to   the  nonpayment  of   the   premium, 

there  was  a  conflict  in  the  testimony.     The  appellant's  wit- 
ness stated  that  he  went  to  see  Wylie  and  asked  him 

5  if  he  Had  paid  the  premium,  and  Wylie  said  he  had 
paid  it.     The  appellant's  witness,  without  objection, 

put  Wylie's  statement  in  evidence,  and  that  made  it  a  ques- 
tion for  the  jury  to  say  whether  they  would  believe  it  or  not. 
This  exception  is  overruled. 

5.  Exception  five  is  as  follows : 

"In  that  his  Honor  erred  in  refusing  to  allow  the  wit- 
ness, Ponetta  Wylie,  to  answer  the  following  question :  Q. 
Did  you  ever  pay  the  three  dollars,  the  first  assessment? 
The  error  being  that  said  question  was  proper  and  relevant 
to  the  issues  made  in  the  case.,, 

This  exception  is  overruled.  There  is  nothing  in  the 
record  to  show  that  Ponetta  Wylie  was  under  any 

6  obligation  to  pay  the  premium,  and  the  question  was 
irrelevant.     Inasrrfuch  as  the  check  of  the  agent  of 

the  appellant  is  outstanding,  it  is  nothing  but  right  that  the 
agent  of  the  appellant  should  be  protected,  and  it  is 

7  therefore   adjudged,   that   a   new   trial  be   granted 
unless  the  respondent  shall  return  the  unpaid  check 

to  the  appellant  or  its  agent,  or  in  lieu  thereof  shall  credit 
the  judgment  with  the  amount  of  the  check;  but  if  the 
respondent  shall  comply  with  this  requirement,  then  the 
judgment  is  hereby  affirmed. 
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8902 

WRAY  v.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(82  S.  E.  412.) 

Appeal  and  Eobor.     New  Trials. 

An  order  of  the  Circuit  Court  granting  a  new  trial  in  a  case  removed 
into  that  Court  by  appeal  from  a  magistrate's  Court,  because  of 
error  on  the  part  of  the  magistrate  in  his  findings  of  fact,  is  not 
appealable. 

Before  W.  B.  Gruber,  special  Judge,  Barnwell,  October, 
1913.     Appeal  dismissed. 

Action  by  Minnie  C.  Wray  against  Atlantic  Coast  Line 
Railroad  Company.  From  order  granting  a  new  trial, 
plaintiff  appeals.     The  facts  are  stated  in  the  opinion. 

Mr.  Thos.  M.  Boulware,  for  appellant,  cites:  Measure 
of  damages  for  loss  of  personal  baggage:  75  S.  C.  58;  6 
Cyc.  677;  68  S.  C.  528.  Questions  not  raised  by  excep- 
tions: 34  S.  C.  160;  Code  Civil  Proc.  397.  Power  of 
Court  to  order  new  trial:  Code  Civil  Proc.  407. 

Messrs.  Harley  &  Best,  for  respondent,  cite :  Measure  of 
damages:  79  S.  C.  155;  76  S.  C.  338;  75  S.  C.  58,  distin- 
guished. Judgment  according  to  justice  of  case:  87  S.  C. 
267;  70  S.  C.  178;  81  S.  C.  461;  83  S.  C.  547. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  action  was  commenced  in  a  magistrate^  Court,  for 
the  recovery  of  ten  dollars  damages,  to  a  trunk,  while  it  was 
being  transported  by  the  defendant  as  baggage  of  the  plain- 
tiff, from  Dunn,  N.  C,  to  Barnwell,  S.  C,  and  for  the 
statutory  penalty  of  fifty  dollars  for  failure  to  pay  the  claim 
within  the  time  required  by  law. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  for  the 
full  amount  claimed,  and  the  defendant  appealed  to  the  Cir- 
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cuit  Court,  whereupon  his  Honor,  the  presiding  Judge, 
reversed  the  judgment  and  ordered  a  new  trial,  on  two 
grounds,  to. wit:  (1)  Because  of  error  on  the  part  of  the 
magistrate  in  his  charge  as  to  the  measure  of  damages,  and 
(2)  because  he  was  "of  the  opinion  that  the  plaintiff's  testi- 
mony as  to  the  value  and  damage  to  her  trunk  was  not  as 
full  and  satisfactory  as  it  ought  to  have  been,  in  order  to 
have  supported  a  verdict  for  ten  dollars." 

One  of  the  grounds  upon  which  his  Honor,  the  Circuit 
Judge,  based  his  order  for  a  new  trial  was,  that  there  was . 
error  on  the  part  of  the  magistrate  in  his  findings  of  fact. 
When  an  order  for  a  new  trial  is  based,  upon  a  question  of 
fact,  it  is  not  appealable.  Daughty  v.  R.  R.,  92  S.  C.  361, 
75  S.  E.  553;  Kirkland  v.  Ry.t  93  S.  C.  574,  77  S.  E.  709. 

Appeal  dismissed. 


8903 

MAYBANK  &  CO.  v.  RODGERS. 

(82  S.  E.  422.) 

Sales  foe  Future   Delivery.     Evidence.     Trial.     Issues  for  Jury. 

1.  In  our  Courts,  if  there  is  any  evidence  upon  an  issue  it  should  be 
submitted  to  the  jury. 

2.  Statements  or  acts  of  an  agent  beyond  the  scope  of  his  authority' 
are  inadmissible  in  evidence  against  his  principal. 

2a.  An  agent  to  make  a  contract  has  no  implied  authority  to  rescind  or 
vary  the  rights  of  his  principal. 

3.  Testimony  as  to  the  making  of  other  contracts  by  defendant  under 
which  actual  delivery  was  had,  was  relevant  as  to  his  intention  in 
making  the  contracts  in  question. 

4.  In  action  to  recover  upon  a  contract  of  sale  for  future  delivery 
(under  Civil  Code,  sections  3421,  8422),  the  plaintiff  must  prove  not 
only  the  buyer's  intention  to  receive,  but  also  the  intention  of  the 
seller  to  deliver,  before  he  can  recover  for  nondelivery. 


Footnote. — As  to  the  admissibility  of  parol  testimony  to  show  that 
the  contract  was  made  in  furtherance  of  objects  forbidden  by  law,  see 
Groesbeclc  v.  Marshall,  44  S.  C.  688,  22  S.  E.  748,  and  note  in  16  Am. 
&  Eng.  Ann.  Cases  888. 
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5.  The  recitals  of  a  written  contract  for  sale  of  goods  for  future  deliv- 
ery is  not  sufficient  proof,  under  Civil  Code,  sees.  8421,  8422,  of 
the  intent  of  the  parties  to  actually  deliver  and  receive  in  kind  the 
goods  in  question,  but  testimony  aliunde  may  be  introduced  to  show 
the  real  intent. 

6.  In  action  on  contracts  for  future  delivery  of  cotton,  any  evidence  as 
to  intention  of  the  parties  to  actually  deliver,  presents  a  question 
for  the  jury. 

Before  Spain,  J.,  Florence,  November,  1913.     Reversed. 

Action  by  Maybank  &  Co.,  a  corporation  duly  organized 
under  the  laws  of  South  Carolina,  against  F.  M.  Rodgers. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Ragsdale  and  Whiting  &  Baker,  for  appel- 
lant, cite:  Evidence  of  intention:  89  S.  C.  73;  Wigmore 
Ev.,  sec.  377  (2) ;  14  A.  &  E.  Enc.  of  L.  G21 ;  60  Hun.  144; 
14  N.  Y.  Supp.  498;  110  Pa.  St.  177;  20  Atl.  413.  Wager- 
ing contracts:  14  S.  C.  621;  110  U.  S.  499;  28  L.  Ed.  225; 
199  U.  S.  481;  37  L.  Ed.  819;  182  U.  S.  461;  45  L.  Ed. 
1183.  South  Carolina  statutes  construed:  50  S.  C.  543;  45 
S.  C.  344;  56  S.  C.  Ill;  54  S.  C.  382;  72  S.  C.  35;  88 
S.  C.  572.  Similar  statutes  construed:  92  Tenn.  265,  266; 
77  C.  C.  A.  164;  85  Tenn.  572;  119  Mo.  126;  24  S.  W. 
'l84;  132  Mo.  150;  33  S.  W.  783;  2  Elliott  Contracts  1000. 
Testimony  outside  of  recitals  in  contract:  20  Cyc.  931; 
1110  U.  S.  499;  28  L.  Ed.  225,  230;  131  U.  S.  336;  33 
L.  Ed.  172,  176;  14  A.  &  E.  Enc.  of  L.  617;  11  Fed.  193; 
63  N.  E.  740;  70  N.  E.  1076;  81  C.  C.  A.  355;  167  111. 
388 ;  47  N.  E.  763.  Issues  should  have  been  submitted  to 
jury:  Const,  art.  I,  sec.  25,  art.  V,  sec.  26 ;  Code  Civil 
Froc,  sec.  326;  25  S.  C.  72.  Federal  practice  distin- 
guished: 38  Cyc.  1582;  116  C.  C.  A.  642;  210  U.  S.  1;  52 
L.  Ed.  931.  Requests  of  both  sides  for  a  directed  verdict 
did  not  amount  to  a  submission  of  controverted  questions 
of  facts:  223  111.  501 ;  84  N.  E.  614. 
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Messrs.  Willcox  &  Willcox  and  S.  M.  Wetmore,  for 
respondent:  Exclusion  of  testimony  not  prejudicial:  87 
S.  C.  415,  83  S.  E.  68;  90  S.  C.  425;  87  $.  C.  G7.  Limits 
of  cross-examination  in  discretion  of  trial  Judge:  33  S.  C. 
39;  73  S.  C.  392;  79  S.  C.  122.  Acts  under  like  contracts 
evidence  of  intention:  74  111.  App.  105.  Recitals  of  con- 
tracts  evidence  of  intent:  88  S.  C.  572.  IV here  both 
parties  ask  direction  of  verdict,  the  Court  may  direct  it: 
38  Cyc.  1582;  190  Fed.  12G;  126  N.  Y.  Supp.  123;  64 
N.  E.  194;  203  Fed.  1;  157  U.  S.  157;  39  L.  Ed.  055;  210 
U.  S.  9;  52  L.  Ed.  931.  No  presumption  that  the  contract 
is  illegal:  180  Fed.  783;  50  S.  C.  588.  Testimony  de  hors 
the  contract  not  allowed:  15  S.  C.  32;  6  S.  C.  353;  Green- 
leaf  Ev.,  pars.  276-277.  The  intent  to  make  a  wager  must 
be  mutual:  149  U.  S.  480;  37  L.  Ed.  819;  115  Fed.  805; 
125  Fed.  807;  154  Fed.  486.  Reasons  for  direction  of  ver- 
dict immaterial:  73  S.  C.  430. 

July  18,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 

This  is  an  action  on  two  contracts  for  future  delivery  of 
cottorif  brought  by  the  plaintiff,  the  buyer,  against  the 
defendant,  the  seller,  for  failure  to  deliver  one  thousand 
ktes  0f  cotton. 

"oth  the  plaintiff  and  the  defendant  requested  the  trial 
Jiidgre  t0  direct  a  verdict  in  their  favor. 

^nder  the  case  of  Beuttell  v.  Magone,  157  U.  S.  155, 
3^  L.  Ed.  655,  15  Sup.  Ct.  566,  the  presiding  Judge  felt 
1)01:1  rid  to  direct  a  verdict  in  favor  of  the  one  or  the  other, 
and    directed  a  verdict  in  favor  of  the  plaintiff. 

^^i\  Justice  (now  Chief  Justice)  White,  in  delivering  the 

°P1riion  in  that  case  said:  "There  is  obviously  no  disputed 

q^stion  of  fact."     In  the  later  case  of  Empire  State  Cattle 

Co»ipany  et  al.  v.  Ry.  Co.,  210  U.  S.,  28  Sup.  Ct.  607,  52 

^   ^d.  931,  15  Am.  &  Eng.  Anno.  Cases  72,  he  says:  "The 
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validity  of  the  peremptory  instruction  must  depend  upon 
whether  the  evidence  was  so  undisputed  or  was  of  such  a 
conclusive  character  as  would  have-  made  it  the  duty  of 
the  Court  to  set  aside  the  verdict  if  the  cases  had  been  given 
to  the  jury,  and  verdicts  returned  in  favor  of  the  plaintiff." 
In  the  Federal  Courts  the  Judge  has  great  latitude  in 
dealing   with    facts    in   jury   cases.     In   our    State 

1  Courts  they  have  none,  and  if  there  is  any  evidence 
in  favor  of  a  party,  the  Judge  cannot  direct  a  verdict 

against  him. 

From  the  verdict  so  directed  and  the  judgment  entered 
thereon,  the  defendant  appealed  upon  six  exceptions,  but 
discusses  four  propositions. 

1.  That  it  was  error  to  exclude  the  answer  to  the  follow- 
ing question  asked  the  defendant:  During  the  fall  of  1909, 
did  the  representative  of  Maybank  &  Company,  at  this 

place,  try  to  induce  you  to  sell  any  contracts  in  Wall 

2  street  or  not?     The  exclusion  of  this  evidence  was 
not  error.     It  needs  no  citation  to  show  that  an 

agent  to  make  a  contract  is  not  authorized  to  rescind,  or 
vary  the  rights  of  the  principal  unless  special  authority  is 
shown,  and  there  was  none  shown  here. 

2.  That  it  was  error  to  require  the  defendant,  on  cross- 
examination,  to  answer  the  following  question:  "Mr. 
Rodgers,  in  previous  year,  or  in  a  previous  year,  did  you 
make  a  contract  with  Mr.  McColl,  for  Inman  &  Company, 
for  the  future  delivery  of  cotton  ?"     Mr.  McColl  was  the 

agent  of  the  plaintiff  and  had  been  of  Inman  &  Com- 

3  pany.     The  fact  that  previous  contracts  had  been 
made  under  which  actual  delivery  had  been  made 

was  some  evidence  of  intention.  The  weight,  depending 
on  circumstances,  was  for  the  jury. 

3.  The  third  proposition  is  that  his  Honor  erred  in  not 

directing  a  verdict  in  favor  of  the  defendant.     This 
1     cannot  be  sustained,  because  there  was  some  evidence 
to  go  to  the  jury. 
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4.  The  fourth  proposition  is,  that  his  Honor 
1  erred  in  directing  a  verdict  for  the  plaintiff.  This 
proposition  is  sustained. 

The  statutes  (Civil  Code,  1912,  section  3421)  provides: 
"Every  contract  *  *  *  for  the  sale  *  *  *  at  any  future 
time  *  *  *  of  any  cotton  *  *  *  shall  be  void  unless  the 
party  contracting  *  *  *  is  at  the  time  of  making  such  con- 
tract (1)  the  owner  or  assignee  thereof,  or  (2)  is  at  the 
time  authorized  by  the  owner,  or  (3)  unless  it  is  the  bona 
fide  intention  of  both  the  parties  to  said  contract  at  the  time 
of  making  the  same,  that  the  cotton  shall  be  actually  deliv- 
ered in  kind  by  the  party  contracting  to  sell  and  shall  be 
received  in  kind  by  the  party  contracting  to  receive  the 
same." 

Section  3422  provides:  That  in  any  and  all  actions 
brought  in  any  Court  to  enforce  such  contract,  the  burden 
of  proof  shall  be  upon  the  plaintiff  to  establish  that  at  the 
time  of  making  such  contract  the  party  making  the  same 
was  (1)  the  owner,  or  (2)  was  at  the  time  authorized  by 
the  owner  to  make  and  enter  into  such  contract,  or  (3) 
that  at  the  time  of  making  such  contract  it  was  the  bona  fide 
intention  of  both  parties  thereto  that  the  said  cotton  should 
be  actually  delivered  and  received  in  kind  by"  the  said  parties 
at  the  future  period  mentioned  therein. 

This  Court  would  have  to  shut  its  eyes  to  the  history  of 
our  own  times  if  it  did  not  recognize  the  existence  of  a  wrar 
upon  contracts  for  future  delivery.  The  conflict  culmi- 
nated in  these  statutes.  These  statutes  declare  contracts 
for  future  delivery  void  unless  (1)  the  seller  is  at  the  time 
of  making  the  contract  the  owner,  or  (2)  authorized  by  the 
owner  to  make  and  enter  into  such  contract,  or  (3)  it  was 
the  bona  fide  intention  of  both  parties  that  the  goods  should 
be  delivered  and  received.  It  is  the  duty  of  the  Courts  to 
declare  the  meaning  of  the  statute  and  not  to  consider  its 
wisdom.  The  question  is  what  is  the  intention  of  the  law- 
making department,  as  expressed  in  the  statutes?     Section 
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3421  declares  every  contract,  for  the  future  delivery  of 
cotton,  void  with  three  exceptions.  The  general  rule  is 
that  where  there  is  a  general  prohibition,  with  exceptions, 
the  burden  of  proof  is  with  him  who  claims  to  be  within 
the  exception.  This  is  a  general  rule,  and  general  rules 
have  exceptions.  The  legislature  took  no  chances.  In 
section  3422  it  declared  that  in  all  actions  on  contracts  for 
future  delivery,  the  burden  of  proof  shall  be  on  him  who 
claims  under  such  contract.  It  did  not  content  itself  with 
general  terms.  There  must  be  no  room  for  mistake  here. 
The  claimant  must  prove  specific  things,  i.  c,  (1)  that  the 
seller  was,  at  the  time  of  making  the  contract,  the  owner, 
or  (2)  was  authorized  by  the  owner  to  make  and  enter  into 
such  contract,  or  (3)  that  it  was  the  bona  fide  intention  of 
both  parties  thereto  that  the  cotton  should  be  actually  deliv- 
ered and  received  in  kind.  The  contention  here  is  over 
the  intention  of  the  parties.  It  is  not  contended  that  the 
defendant  was  the  owner,  or  authorized  by  the  owner  to 
make  and  enter  into   such  contract,  at  the  time  of  the 

making   of   the   contract.     The    respondent   claims 
4     that  it  showed  that  the  buyer  intended  to  receive, 

and  if  the  seller  did  not  intend  to  deliver  he  was 
bound  to  notify  the  buyer.  The  statute  does  not  so  pro- 
vide. It  provides  that  (in  this  case)  the  buyer  shall  not 
only  prove  its  intention  to  receive,  but  the  intention  of  the 
Mr.  Rodgers  to  deliver.  There  is  a  test  of  construction 
that  is  applicable  here.  If  it  had  been  the  intention  of  the 
legislature  to  require  the  buyers  to  prove  the  intention  of 
the  seller  before  he  could  recover  for  nondelivery,  could 
it  have  declared  the  law  more  clearly  than  it  has  done?  It 
could  not  have  been  done.  It  requires  legislative  power 
to  relieve  the  plaintiff  of  the  burden  of  proving  the  defend- 
ant's intention.     That  power  is  not  lodged  in  the  Courts. 

The  respondent  says  the  intention  of  the  defendant  is 
proved  by  the  language  of  the  contract,  and  men  are  bound 
by  their  contracts.     Here  there  is  a  wide  distinction  between 
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lawful  contracts  and  contracts  that  are  unlawful  or  bear 
upon  their  faces  suspicion  of  unlawfulness. 

Contracts  that  are  lawful  cannot  be  varied  and  will  be 
enforced  as  written,  except  for  mutual  mistake  and  fraud. 
Contracts  that  are  unlawful  will  not  be  enforced.     Con- 
tracts that  are  suspicious  will  be  inquired  into  and 
5     proof   aliunde  allowed.     The   statute    (sec.    3422) 
starts  out  with  a  contract  and  then  goes  on  to  require 
proof.     If  the  contract  itself  were  sufficient  proof,  then  sec- 
tion 3422  is  meaningless.     This  section  does  not  purport  to 
require  the  defendant  to  make  proof  of  unlawfulness,  but 
requires  the  plaintiff  with  the  contract  in  his  hand  to  make 
proof.     The  contract,  therefore,  is  not  sufficient  proof. 

The  statutes  do  not  stop  here.     Section  3423  provides 

that,  if  the  defendant  in  an  unlawful  contract  for  future 

delivery  had  paid  the  loss,  he  would  have  been  entitled  to 

recover  back  his  money  and  his  oath  shall  be  prima  facie 

proof  of  the  unlawfulness  of  the  contract. 

If  it  was  the  bona  fide  intention  of  both  the  buyers  and 

teller,  at  the  time  of  the  making  of  the  contract,  that  tHis 

co£ton  should  be  delivered  and  received,  plaintiff  ought  to 

//av^  his  judgment  for  his  loss.     If  it  was  not  the  bona  fide 

;/1*^rxtion  of  both  parties,  at  the  time  of  the  making  of  the 

C(>I:1  tract,  that  the  cotton  should  be  delivered  and  received 

^      l^ind,  then  the  plaintiff  is  not  entitled  to  a  judgment. 

***s    is  a  question  of  fact  for  the  jury,  and  the  case  is 

rex:r*^nded  to  the  Circuit  Court  for  a  new  trial. 

J  vidgment  reversed. 

-^Tr.  Chief  Justice  Gary  and  Mr.  Associate  Justice 
^^iuck  concur  in  the  result. 
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Vendor  and  Purchaser.    Contracts. 

Where  a  tract  of  land  is  sold  for  a  sum  in  gross,  by  metes  and  bounds 
pointed  out  to  the  purchaser,  as  containing  twenty  acres,  and  it  is 
subsequently  ascertained  by  a  survey  that  the  area  "within  the  bound- 
aries was  only  twelve  and  4-10  acres,  the  vendee  is  not  entitled 
to  recover  for  the  deficiency,  on  ground  of  gross  mistake,  there  hav- 
ing been  no  fraud  or  misrepresentation  on  the  part  of  the  vendor. 

Before  Ernest  Gary,  J.,  Barnwell,  May,  1913.  Af- 
firmed. 

Action  by  A.  Patterson  against  Henrietta  Walker  and 
Jerry  Walker.  From  an  order  of  nonsuit,  the  plaintiff 
appeals.     The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Holman,  for  appellant,  submits :  The  variance 
°f  3$  Per  ceni-  *n  area  shows  a  gross  deficiency:  69  S.  C. 
261 ;  92  S.  C.  384,  391,  393. 

Mr.  Thos.  M.  Boulware  and  Mr.  Thos.  H.  Pee  pies,  for 
respondent.  The  former  cites:  92  S.  C.  384;  41  S.  C.  508; 
Harper  L.  292;  54  S.  E.  506;  69  S.  C.  261;  48  S.  E.  50. 

July  18,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  appeal  from  an  order  of  nonsuit. 

On  the  10th  day  of  December,  1910,  the  defendant, 
Henrietta  Walker,  executed  a  deed  of  conveyance  of  a  tract 
of  land  to  the  plaintiff,  which  is  thus  described:  "All  that 
certain  tract,  piece,  or  parcel  of  land,  situate,  lying  and 
being  in  Barnwell  county,  in  the  State  aforesaid,  containing 
and  measuring  about  twenty  (20)  acres,  more  or  less,  and 
bounded    as    follows:  On    the    north    by   lands   of    Floyd 
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Walker;  on  the  south  by  lands  of  Lewis  Frazier;  and  on 
the  west  by  lands  of  Sarah  Ann  Reed.  The  land  herein- 
above described,  being  the  same  conveyed  to  me,  by  Briggs 
Buist  &  Co." 

The  complaint  alleges,  that  previous  to  the  times  there- 
inafter mentioned,  the  defendant,  Henrietta  Walker,  repre- 
sented to  the  plaintiff  that  the  tract  of  land  contained 
twenty- acres,  more  or  less. 

That  the  plaintiff  went  into  possession  of  said  tract  of 
land  under  said  deed,  believing  that  the  same  contained 
twenty  (20)  acres,  as  represented  by  said  deed  and  said 
statements  as  aforesaid,  until  the  10th  day  of  May,  1912, 
at  which  time  plaintiff  called  in  a  surveyor  to  run  out  said 
tract  of  land ;  and  then  the  same  was  found  to  contain  only 
twelve  and  four-tenths  (12  4-10)  acres. 

That  said  plaintiff  bought  said  tract  of  land  on  a  basis 

of  twenty  (20)  acres,  that  is  to  say,  as  plaintiff  understood, 

at  the  price  of  twenty-six  and  50-100  ($26.50)  dollars  per 

acre,   the  same  being  one-twentieth  of   the  amount  paid 

tfierefor,  and  the  actual  survey  showing  only  twelve  and 

four-tenths   (12  4-10)   acres,  leaves  a  deficiency  of  seven 

an<3    six-tenths    (7  6-10)    acres,   which   at   twenty-six  and 

5(>-lO0  ($26.50)  dollars  per  acre,  amounts  to  the  sum  of 

tvo  hundred  and  one  and  40-100  ($201.40)  dollars. 

The  demand  was  for  judgment  in  the  sum  of  two  hun- 

dre<i   and  one  and  40-100  ($201.40)  dollars,  and  for  costs. 

The  defendant  denied  each  and  every  allegation  of  the 

^0ri*F>laint,  and  alleged  by  way  of  defense,  that  the  sale  was 

ln    S"t~oss,  and  that  the  purchase  price  was  agreed  upon,  by 

^     Forties  to  said  deed,  without  reference  to  the  number 

0       ^-cres  contained  within  the  boundaries  of  said  tract  of 
land 

The  appellant's   attorney  conceded   that   the   complaint 
^^    not  allege  fraud  or  misrepresentation. 
The  plaintiff  testified  that  the  defendant,  through  her 
aS^nt,  pointed  out  the  land  to  him  by  metes  and  bounds. 
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At  the  close  of  the  testimony,  his  Honor,  the  presiding 
Judge,  granted  a  nonsuit,  from  which  the  plaintiff  appealed. 

The  appellant's  attorney,  in  his  written  argument,  thus 
states  the  main  question  involved :  "Inasmuch  as  this  Court 
has  heretofore  refused  relief  in  like  cases,  unless  a  gross 
deficiency  in  acreage  is  shown,  the  first  exception  raises  the 
main  question  to  be  determined,  viz. :  Does  the  7.60  acres 
shortage  out  of  20  acres  (which  equals  38  per  cent.)  show 
a  gross  deficiency  ?" 

In  the  case  of  Brskine  v.  Wilson,  41  S.  C.  198,  19  S.  E. 
489,  it  was  held,  that  "where  a  tract  of  land  is  sold  for  a 
sum  in  gross,  by  metes  and  bounds,  said  to  contain  253 
acres,  more  or  less,  with  general  warranty  of  the  premises, 
and  a  plat  calling  for  this  number  of  acres  is  delivered  with 
the  deed,  the  vendee  is  not  entitled  to  recover  under  the 
covenant  of  warranty,  upon  it  being  made  to  appear,  that 
while  the  plat  was  correct,  in  its  courses  and  distances,  it 
was  erroneous  in  its  calculation  of  area,  the  tract,  in  fact, 
containing  but  128  acres,  there  having  been  no  fraudulent 
representation. "     (Syllabus. ) 

The  reasons  assigned  in  that  case  for  refusing  relief 
show  conclusively  that  the  exception  raising  the  question 
under  consideration  cannot  be  sustained. 

Having  reached  this  conclusion,  the  other  questions 
raised  by  the  exceptions,  are  merely  academic. 

Appeal  dismissed. 
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MITCHELL  ET  AL.  v.  HAMILTON  ET  AL. 

(82  S.  E.  425.) 

Appeal  and  Error.  Exceptions.  Action  for  Recovery  or  Possession 
of  Realty.  Adverse  Possession.  Charge.  Evidence.  Legal  and 
Equitable  Defenses.     Issues.    Trial. 

1.  An  exception  not  argued  will  be  overruled. 

2.  Tax  receipts  are  admissible  in  evidence,  as  tending  to  prove  claim 
of  ownership  and  that  the  State  has  parted  with  its  title,  in  actions 
for  recovery  of  real  property. 

8.  An  exception  to  the  refusal  of  a  motion,  which  does  not  disclose 
the  grounds  of  the  motion,  is  insufficient. 

4.  The  admission  of  irrelevant  testimony  will  not  be  reviewed  on 
appeal,  unless  shown  to  have  been  prejudicial  to  appellant. 

5.  Where'  a  deed  has  been  admitted  to  show  color  of  title  under  which 
an  entry  was  made  upon  lands,  an  exception  to  the  failure 
of  the  Judge  to  instruct  the  jury  to  disregard  it,  is  overruled. 

6.  A  modification  of  the  charge  "that  where  a  party  goes  into  posses- 
sion of  a  piece  of  land,  and  holds  the  same  adversely  for  ten  years, 
and  has  thus  perfected  his  right  to  hold  by  adverse  possession,  his 
possession  thus  obtained  cannot  be  disturbed  by  one  purchasing 
from  the  former  owner,"  by  adding,  "I  charge  you  that,  if  he  gets 
that  possession  rightfully,"  is  erroneous,  as  the  right  of  entry  is 
immaterial,  if,  after  disclaiming  the  title  under  which  he  entered, 
or  otherwise,  one  subsequently  acquires  title  by  adverse  possession. 

7-  An  exception  which  refers  to  a  request  to  charge  without  disclosing 

the  proposition  of  law  requested  is  insufficient. 
*•   A  charge  requiring  a  person  to  hold  adverse  possession  of  lands  for 
twenty,  instead  of  ten,  years  in  order  to  obtain  title  by  adverse  pos- 
session is  erroneous.     It  is  only  where  the  party  entering  into  pos- 
Session  relies  upon  the  presumption  of  a  grant  that  the  adverse  pos- 
session must  continue  twenty  years. 
**-    Where  a  purchaser  enters  into  possession  of  land  under  contract 
°^     purchase,  his  rights  against  the  vendor  or  subsequent  purchaser 
****e  equitable. 

"     ^icjuitable  issues  in  a  legal  action  are  triable  by  the  Court. 
'    -^H   defenses,  both   legal  and  equitable,  may   be   interposed  in   an 
^^"tion  for  recovery  of  real  property,  and  leave  is  granted  the  defend- 
^-*vfcs  to  amend  their  answer  to  set  up  an  equitable  defense. 

"^fore  Bowman,  J.,  Ridgeland,  September,  1013.     Re- 

Action  by  Fannie  B.  Mitchell  and  Rebecca  Mitchell,  by 
tn^ir    guardian  ad  litem,   Nancy   Mitchell,  against   Elliott 

19—98. 
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Hamilton  and  W.  P.  Tillinghast  for  recovery  of  possession 
of  land.  From  a  judgment  for  plaintiffs,  defendants 
appeal.     The  facts  are  stated  in  the  opinion. 

Mr.  W.  P.  Tillinghast,  for  appellant,  cites:  Burden  on 
plaintiffs  to  prove  title:  1  Mills  184;  Tyler,  Ejectment,  72, 
738 ;  15  S.  C.  274,  277.  Adverse  possession  under  contract 
to  purchase  after  twenty  years:  Civil  Code  2449.  Charge 
on  adverse  possession:  21  S.  C.  480. 

Mr.  George  Warren,  for  respondents. 

July  20,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  to  recover  possession  of  a  small  tract 
of  land. 

The  answer  was  a  general  denial. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
possession  of  the  land,  and  the  defendants  appealed. 

The  first  exception  is  as  follows: 

"His  Honor  erred  in  refusing  defendants'  motion  for  a 
new  trial  and  abusing  his  discretion  in  so  refusing, 

1,  3  when  the  verdict  was  clearly  inconsistent  with  the 
law  and  the  evidence. " 

The  record  does  not  disclose  the  grounds  of  the  motion, 
nor  was  the  exception  argued  by  the  appellants'  attorneys. 
It  is  therefore  overruled. 

.The  second  exception  is  as  follows: 

"His  Honor  erred  in  not  sustaining  defendants'  objec- 
tion, to  the  introduction  of  tax  receipts  offered  in  evidence 
by  plaintiffs,  and  in  expressing  an  opinion,  as  to  the  weight 
and  importance  to  be  attached  to  same." 

The  cases  of  ,EUen  v.  Ellen,  10  S.  C.  132,  and  Busby  v. 

Ry.,  45  S.  C.  312,  23  S.  E.  50,  show  that  the  receipts 

2     were   admissible   in    evidence,    for   the  purpose   of 

proving  a  claim  of  ownership,  and  that  the  State 

had  parted  with  its  title  to  the  land. 
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This  exception  cannot  be  sustained. 
The  third  exception  is  as  follows: 

"His  Honor  erred  in  not  granting  defendants'  motion 
for  a  nonsuit,  at  the  close  of  the  plaintiffs*  testimony." 

This  exception  fails  to  state  the  grounds  upon 

3  which  the  motion  was  made,  and,  therefore,  will 
not  be  considered.     Jumper  v.  Bank,  39  S.  C.  296, 

17  S.  E.  980;  Holtzclaw  v.  Green,  45  S.  C.  494,  23  S.  E. 
515;  Tucker  v.  Ry.,  51  S.  C.  306,  28  S.  E.  943. 

The  fourth  exception  is  as  follows: 

"His  Honor  erred  in  permitting  A.  Q.  Wilson,  plaintiffs' 

witness,  over  the  objection  of  counsel  for  defendants,  to 

testify  that  he  had  paid  money  to  Nancy  Mitchell,  when 

such  testimony  was  absolutely  irrelevant  and  incompetent." 

This  exception  must  be  overruled,  for  the  reason 

4  that  appellants'  attorneys  have  failed  to  satisfy  this 
Court  that  there  was  prejudicial  error. 

The  fifth  exception  is  as  follows: 

"His  Honor  erred  in  failing  to  instruct  the  jury  to  dis- 
regard the  deed  executed  by  H.  D.  Burnett,  adminis- 

5  trator,  to  Fanny  B.  Mitchell  and  Rebecca  Mitchell, 
to  the  land  in  dispute,  and  to  let  it  have  no  weight 

with  them,  in  arriving  at  their  verdict." 

The  deed  was  admissible  in  evidence,  for  the  purpose  of 
showing,  that  the  plaintiffs  or  their  ancestors  entered  under 
color  of  title. 

The  exception  is  overruled. 

The  sixth  exception  is  as  follows : 

"His  Honor  erred  in  qualifying  defendants'  fifth 

6  request  to  charge,  by  adding :  'If  he  gets  that  posses- 
sion rightfully.'  " 

The  fifth  request  was  as  follows: 

"I  charge  you  that  where  a  party  goes  into  possession  of 
a  piece  of  land,  and  holds  the  same  adversely  for  ten  years, 
and  has  thus  perfected  their  right  to  hold  by  adverse  posses* 
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sion,  their  possession  thus  obtained,  cannot  be  disturbed  by 
one  purchasing  from  the  former  owner." 

His  Honor,  the  presiding  Judge,  said:  "I  charge  you 
that,  if  he  gets  that  possession  rightfully." 

The  modification  of  the  charge  was  erroneous,  for  the 
reason  that  even  when  a  person  enters  rightfully  into  posses- 
sion of  land,  he  may  change  the  nature  of  his  possession, 
by  disclaiming  the  title  under  which  he  entered,  and  giving 
proper  notice  of  such  fact;  or,  he  may  enter  as  a  trespasser 
in  the  first  instance,  and  acquire  title  by  adverse  possession. 
McCntcheon  v.  McCutcheon,  77  S.  C.  129,  57  S.  E.  678,  12 
L.  R.  A.  (N.  S.)  1140. 

This  exception  is  sustained. 

The  seventh  exception  is  as  follows : 

"His  Honor  erred  in  refusing  defendants'  sixth  request 
to  charge." 

What  was  said  in  considering  the  third  exception, 

7  disposes  of  this  exception. 

The  eighth  exception  is  as  follows : 

His  Honor  erred  in  charging  the  jury,  as  follows : 

"  'Now,  gentlemen,  if  a  man  goes  into  possession  under 

a  contract  to  purchase,  he  holds  that  possession,  as  the 

possession  of  the  man  selling  him  that  land,  until  after  he 

renounces  his  relation  to  the  seller;  if  he  leaves  the 

8  place  and  then  comes  back,  and  says  he  claims  under 
his  own  right,  and  holds  it  for  twenty  years,  he  has 

a  title  by  adverse  possession/  The  error  being,  such  charge 
was  misleading  and  erroneous." 

This  charge  was  erroneous,  as  it  is  only  necessary  to  hold 
adversely  for  ten  years,  in  order  to  acquire  a  title  to  land. 
It  is  otherwise  where  the  party  entering  into  possession 
relies  upon  the  presumption  of  a  grant,  as  in  that  case,  the 
adverse  possession  must  continue  for  twenty  ye^rs.  Ellen 
v.  Ellen,  10  S.  C.  132;  Garrett  v.  Weinberg,  48  S.  C.  28. 
26  S.  E.  3. 

This  exception  is  sustained. 
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This  disposes  of  all  the  exceptions,  but  there  is  a  matter 
which  appeals  to  this  Court,  for  the  exercise  of  its  discretion 
in  regard  to  amendments.  The  defendants  requested  his 
Honor,  the  Circuit  Judge,  to  charge  as  follows: 

"I  charge  you  that  where  one  has  full  knowledge  of  the 
contract  to  purchase  land,  entered  into  between  the  owner 
and  the  person  in  possession  of  the  land,  one  having  full 
knowledge  of  such  contract,  purchasing  this  land  from  the 
owner,  has  no  title  to  the  laud  in  question,  and  his  deed  thus 
obtained  must  be  set  aside  as  fraudulent  and  void.  This 
is  based  upon  the  fact,  that  where  one  pays  a  part  of  the 
purchase  price  of  land,  he  has  a  superior  right  to  all  others, 
and  an  equitable  interest  in  the  land." 

His  ruling  was  as  follows: 

"I  cannot  charge  you  that,  just  as  it  is  here,  it  may  be 
under  certain  circumstances,  but  the  ordinary  rule  is,  that 
if  I  own  a  piece  of  land,  and  undertake  to  sell  it  to  you  and 
put  you  in  possession  of  it,  and  you  paid  a  large  portion 
of  the  purchase  money,  then  Mr.  C.  comes  along  and  buys 
the  place  from  me,  and  buys  only  what  interest  I  have,  when- 
ever you  want  to  perfect  your  title  you  must  bring  an  action 
for  specific  performance  against  him,  and  not  me.  When  I 
sold  him  the  place,  I  put  in  him  all  the  title  in  me,  and  you 
can  bring  a  suit  against  him  just  as  you  could  have  against 
me." 

There  was  testimony  to  the  effect,  that  Alonzo  Hamilton, 
from  whom  the  defendants  claim  title,  entered  into  posses- 
ion of  the  land  in  1&90,  under  a  contract  to  purchase  it 
from  those,  under  whom  the  plaintiffs  derived  their  title, 
and  that  he  remained  in  possession  of  the  land  until  his 
death,  which  took  place  a  year  or  two  before  the  case  was 
tried  on  circuit.  His  rights  were  therefore  equitable,  and 
Were  properly  triable  by  the  Court,  and  not  by  a  jury. 
Adicks  v.  Lowry,  12  S.  C.  98;  Brownlec  v.  Martin,  21 
s.  C.  492. 
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His  Honor,  however,  seemed  to  entertain  the  opinion, 
that  it  would  be  necessary  for  the  defendants,  to  bring  an 
independent  action  for  specific  performance,  in  order 
to  assert  their  rights  under  the  contract,  made 
9  between  Alonzo  Hamilton  and  the  plaintiffs*  ances- 
tors. Such  is  not  the  case.  All  issues,  both  legal 
and  equitable,  can  be  disposed  of  in  one  action.  But  the 
legal  must  be  submitted  to  a  jury,  and  the  equitable  must 
be  tried  by  the  Court,  unless  issues  are  framed  by  the  Court 
in  the  manner  provided  by  law. 

The  defendants  did  not,  in  a  formal  manner,  set  up  the 
facts  upon  which  they  relied  as  a  defense,  although  they 
introduced  testimony  to  sustain  it. 

In  order  that  the  issues  may  be  clearly  defined  upon  the 
new  trial,  the  defendants  should  have  the  opportunity  of 
amending  their  answer,  in  the  particulars  just  mentioned. 

It  is,  therefore,  the  judgment  of  this  Court,  that  the 
judgment  of  the  Circuit  Court  be  reversed,  and  the  case 
remanded  for  a  new  trial,  and  that  the  defendants  be 
allowed  to  amend  their  answer,  within  twenty  days  after 
the  remittitur  is  sent  down,  by  setting  up  the  defense  here- 
inbefore indicated. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 


8908 

STATE  v.  WINTER. 

(82  S.  E.  419.) 

Criminal  Law.    Giving  Cheques  With  Funds. 

Giving  a  cheque  prior  to  the  date  that  it  bears,  it  bearing  a  subsequent 
date  as  the  time  at  which  it  should  be  payable,  has  only  the  effect 
of  a  promise  to  pay  at  such  future  time,  and  the  giving  of  such 
cheque  at  a  time  when  the  drawer  has  no  funds  to  meet  it,  is  not  a 
violation  of  Crim.  Code,  sec.  208,  making  it  a  misdemeanor  to  draw 
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a  cheque  when  the  drawer  has  no  funds  on  deposit  to  meet  it.  In  a 
prosecution  for  drawing  and  uttering  a  cheque  without  funds  in 
bank  to  meet  same,  evidence  that  the  cheque  was  antedated  was 
admissible. 

K 

Before    Memminger,   J.,    Columbia,    September,    1913. 
Reversed. 

The  defendant,  E.  Winter,  being  convicted  for  a  viola- 
tion  of  Criminal  Code,  sec.  208,  appeals.     The  facts  are 
stated  in  the  opinion. 

&It.  D.  W.  Robinson,  for  appellant,  submits :  Ordinarily 

a  promise  to  pay  at  a  future  event  is  not  a  criminal  fraud: 

2  Bishop  Crim.  Law  (5th  ed.)  419,  420;  32  S.  E.  318;  124 

^-      C  796;  37  S.  E.  268;  127  N.  C.  553.     A  postdated 

che?<2?ie  no  more  than  promise  to  pay:  73  N.  Y.   80;  86 

N-     E^.  993;  41  L.  R.  A.  (N.  S.)  173,  174,  note.     It  is  only 

a*t    i^Mrland  bill  of  exchange:  1  Morse  Banks  &  Banking  (4th 

ed-  >  ,   sec.  381a,  pp.  673,  674.     The  statute  will  not  be  con- 

str-t^c^d  to  create  imprisonment  for  a  mere  debt:  79  S.  C. 

1J~  I     SI  L.  R.  A.  (N.  S.)  243,  244;  153  Fed.  986;  38  Fed. 

14^t,     145;  52  S.  E.  74;  2  L.  R.  A.  (N.  S.)  1010;  37  S.  E. 

2^8   ;;    63  S.  E.  949;  143  N.  C.  G20;  56  S.  E.  918.     Parol 

^lQfe«f^  as  to  time  it  zvas  given,  and  postdating,  admissible: 

11     I^ich.  Eq.  582;  68  S.  C.  109,  110;  39  S.  C.  366;  Jones 

oa     ^v.,  sec.  435. 

-**^r.  Solicitor  Cobb  for  the  respondent. 

J^aly  18,  1914. 
-*^iie  opinion  of  the  Court  was  delivered  by  Mr.  Justice 

T^lie  defendant  was  indicted  and  tried  before  his  Honor, 
J^dge  Memminger,  under  section  208  of  the  Criminal  Code, 
*°r   drawing  and  uttering  a  check  for  $30.25,  upon  a  bank, 
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without  sufficient  funds  to  meet  the  same.     He  was  con- 
victed by  the  jury  and  sentence  imposed. 

Defendant  appeals  and  by  fourteen  exceptions  questions 
the  correctness  of  his  Honor's  ruling.  The  ninth  exception 
complains  of  error  in  refusing  the  defendant's  first  request 

to  charge,  which  is  as  follows :  "If  the  check  in  ques- 
1     tion  in  this  case  was  given  prior  to  the  date  it  bears, 

and  it  was  dated  at  a  subsequent  date  as  a  time  upon 
which  it  was  to  have  been  paid,  it  has  only  the  effect  of  a 
promise  to  pay,  at  a  future  time,  and  is  not  within  the 
statute  making  it  a  misdemeanor  to  draw  a  check  when  the 
drawer  has  no  funds  to  meet  it."  This  was  a  correct  propo- 
sition of  law  applicable  to  the  case  and  should  have  been 
charged.  The  defendant  had  the  right  to  show  that  the 
check  was  given  at  a  different  time  from  that  at  which  goods 
were  purchased  and  obtained,  and  it  was  competent  for 
the  defendant  to  show  by  evidence  other  than  the  check 
itself  that  it  was  not  correctly  dated.  If  goods  were  obtained 
at  one  time,  and  check  given  subsequently  that  would  not 
be  a  misdemeanor,  but  a  simple  promise  to  pay.  If  check 
was  dated  ahead,  and  it  was  expressly  stated  at  the  time  it 
was  passed  that  the  drawer  had  no  funds  in  the  bank,  such 
check  would  only  mean  a  promise  on  the  part  of  the  drawer 
to  do  a  future  act  and  have  funds  in  the  bank  at  the  future 
time  stated  in  the  check,  and  this  would  be  no  more  than 
an  obligation  to  pay  in  the  future,  and  the  check  would  only 
be  an  evidence  of  debt.  His  Honor  was  in  error  in  inter- 
preting the  statute  as  he  did  in  the  charge  to  the  jury,  and 
in  refusing  to  allow  the  defendant  to  show  by  the  prose- 
cuting witness  that  the  check  was  dated  ahead,  and  to  show 
that  the  prosecuting  witness  had  admitted  that  the  check 
was  dated  ahead  at  the  time  it  was  given,  and  the  exceptions 
raising  these  questions  are  sustained.  Judgment  reversed. 
New  trial  granted. 
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8907 

STATE  v.  SMALLS. 

(82  S.  E.  421.) 

Criminal  Procedure.     Court  Officers.     Charge  on  Facts. 

J-  Where  the  solicitor  of  the  Circuit  is  unable  to  attend  Court  and 
perform  the  duties  of  the  office,  the  presiding  Judge  may  temporarily 
appoint  a  member  of  the  bar  to  act  in  the  place  of  the  solicitor,  and 
bills  prepared  and  signed  by  such  attorney  pro  tempore  are  valid. 
(Note:  See  Const.  1895,  art.  V,  sec.  29.) 
&   The  force  and  effect  of  any  evidence  is  for  the  jury,  and  a  charge 

that  the  defense  of  alibi  is  to  be  received  with  caution,  is  upon  the 

facts  in  violation  of  Const.,  art  V,  sec.  26. 

13efore  Rice,  J.,  Charleston,  February,  1914.     Reversed. 

The  defendant,  Allen  Smalls,  convicted,  under  an  indict- 
ment for  arson,  and  sentenced  to  imprisonment  for  ten 
years,  appeals.     The  facts  are  stated  in  the  opinion. 

Asfessrs.  Logan  &  Grace  and  John  I.  Cosgrove,  for  appel- 
ant, submit:  A  solicitor  pro  tempore,  appointed  by  the 
Court  under  Const.,  art.  V ,  sec.  29,  is  confined  to  the  prose- 
cution of  cases  in  which  the  grand  jury  have  found  indict- 
ment^ on  bills  submitted  by  the  legally  elected  and  commis- 
noned  officer;  and  cite  2  S.  C.  263,  charge  on  facts  preju- 
diced and  deprived  defendant  of  free  and  untrammelled 
c°n^ideration  of  his  defense  of  alibi:  85  S.  C.  277;  82 
s-  C.  488;  24  S.  C.  442;  59  S.  C.  232;  71  S.  C.  58;  32 
S-   C.  45;  85  S.  C.  276;  lb.  282. 

-^V.  Solicitor  Peurifoy  and  Mr.  Frank  F.  Hemdon,  for 
resPondent. 


footnote. — See  case  of  People  v.  Morgan,  90  111.  558,  in  which  the 
p*a<rtice  of  the  Court  to  appoint  persons  to  act  as  clerks  and  State's 
attom^yg^  temporarily  to  fill  vacancies,  as  well  as  special  masters,  etc., 
18  ^viewed  at  length. 
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July  18,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  defendant  was  indicted  for  arson,  charged  with 
burning  a  ginhouse.  The  case  was  called  for  trial  before 
his  Honor,  Judge  Rice,  and  a  jury.  A  motion  was  made 
to  quash  the  indictment  on  the  ground  that  it  was  signed 
by  F.  F.  Herndon,  acting  solicitor,  and  not  by  the  duly 
elected  and  qualified  solicitor  of  that  circuit,  the  conten- 
tion being  that  the  indictment  was  void  ab  initio  there 
being  no  such  officer  as  acting  solicitor,  and  there  was  no 
vacancy  in  said  office  of  solicitor,  and  the  appointment  could 
only  be  made  as  provided  for  by  section  722  of  vol.  I 
of  the  Code  of  Laws  of  South  Carolina  by  appointment 
by  the  Governor  and  confirmation  by  the  Senate.  The 
motion  was  overruled  and  .defendant  put  on  trial  and  set 
up  as  a  defense  the  plea  of  alibi.  The  jury  returned  a  ver- 
dict of  guilty  with  recommendation  to  mercy.  Defendant 
moved  for  a  new  trial,  which  was  refused,  and  defendant 
was  sentenced  to  imprisonment  for  ten  years*  After  sen- 
tence defendant  appealed  and  asks  reversal.  The 
1  first  four  exceptions  allege  error  in  not  quashing 
indictment  on  the  grounds  asked  for.  These  excep- 
tions are  overruled  for  the  reason,  that  it  appears  that  on 
February  9,  1914,  his  Honor,  Judge  Rice,  presiding  at  the 
Court  of  General  Sessions  for  Charleston  county,  passed 
an  order  appointing  F.  F.  Herndon,  Esq.,  acting  solicitor 
for  that  term,  by  reason  of  the  fact  that  the  solicitor,  the 
Hon.  John  H.  Peurifoy,  was  unable  to  attend  Court  and 
perform  the  duties  of  his  office  on  account  of  illness.  His 
Honor  clearly  had  the  right  under  the  circumstances  to 
make  the  appointment  for  the  purposes  indicated  in  his 
order  in  the  interest  of  justice  and  the  orderly  administra- 
tion of  the  same,  in  order  that  the  Court  might  proceed  with 
business  and  the  trial  of  persons  charged  with  violation  of 
law,  and  these  exceptions  are  overruled. 
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The  third  exception  to  the  Judge's  charge  to  the  jury  is 
as  follows :  Because  his  Honor,  the  presiding  Judge,  erred, 
it  is  respectfully  submitted,  in  charging  the  jury  as  to  the 
defense  of  alibi:  "Now,  Mr.  Foreman,  and  gentlemen  of  the 
juryr  I  think  I  may  say  it,  and  I  am  going  to  say  it  anyhow, 
that  alibi  is  always  to  be  received  with  caution,  the  defense 
of  alibi,  but  when  it  is  made  out  then  it  is  a  complete 
defense ;"  the  error  being  that  his  Honor  invaded  the  prov- 
ince of  the  jury  by  singling  out  one  plea  for  the  defendant 
and  differentiating  that  from  the  rest  of  the  evidence  on 
behalf  of  the  defendant,  and  prejudiced  and  deprived  the 
defendant  of  his  right  under  the  Constitution  to  have  the 
jury  exclusively,  uninfluenced  by  any  expression  of  opinion 
by  the  Circuit  Judge,  pass  on  the  force  and  effect  and  weight 
and  sufficiency  of  all  of  the  evidence.  This  exception  must 
be  sustained.  Article  V,  section  26  of  the  Constitution  of 
1895  is:  "Judges  shall  not  charge  juries  in  respect  to  matters 
of  fact,  but  shall  declare  the  law."  The  intention  of  this 
section  was  intended  clearly  to  leave  to  the  jury  all  ques- 
tions of  fact  and  to  prevent  the  Judges  from  forcing  upon 
juries  their  own  convictions  as  regards  matters  of  fact. 
The  force  and  effect  of  any  evidence  is  for  the  jury,  it  is 
for  them  to  determine  what  credence  they  will  give  to  it  and 
what  weight  it  will  have  with  them.  The  juries  are  the 
judges  of  all  matters  of  fact  and  cannot  look  to  the  Court 
for  a  controlling  view,  they  are  to  form  their  own  conclu- 
sions from  the  facts  submitted  to  them,  and  the  Court  can- 
not employ  its  influence  over  the  minds  of  the  jurors  to 
force  upon  them  its  conclusions  in  any  case.  The  Court  is 
net  at  liberty  to  give  its  conclusions  in  any  particular  por- 
tions of  the  testimony.  The  real  object  of  this  clause  in  the 
Constftution  is  to  leave  the  decision  of  all  questions  of  fact 
to  the  jury  exclusively  uninfluenced  by  any  expressions  of 
opinion  by  the  Judge.  The  Judge's  position  would  natu- 
rally add  great  weight  to  any  opinion  he  might  express  upon 
any  question  of  fact  arising  in  a  case,  and  for  this  reason  he 
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should  carefully  refrain  and  avoid  expressing  any  opinion 
that  he  may  have  formed  from  the  facts  as  to  the  force, 
weight,  and  effect,  leaving  it  to  the  jury  to  draw  their  own 
conclusions  and  not  impress  upon  them  any  impressions  that 
the  testimony  may  have  made  in  the  mind  of  the  Judge. 
The  juries  are  to  determine  all  questions  of  fact  uninflu- 
enced by  the  Judge  and  unbiased  by  his  impressions.  His 
Honor  was  in  error  in  charging  the  jury  that  the  defense  of 
alibi  was  to  be  received  with  caution.  That  defense  is  enti- 
tled to  be  considered  by  the  jury  under  all  the  facts  and  cir- 
cumstances of  the  case  the  same  as  any  other  defense,  and  it 
is  for  them  to  say  what  credence  they  give  to  it,  and  they  do 
not  have  to  receive  it  with  any  more  caution  than  they  do 
any  other  evidence  in  the  case.  The  rules  governing  one 
class  of  cases  must  rest  with  equal  force  with  others.  The 
plea  of  insanity,  alibi,  and  self-defense  are  all  to  be  meas- 
ured by  the  same  standard,  and  his  Honor  had  no  right  to 
prejudice  the  jury  by  stating  to  them  as  he  did  that  the  plea 
of  alibi  must  be  received  by  the  jury  with  caution. 
Judgment  reversed  and  new  trial  granted. 


8905 

SAULS-BAKER  CO.  v.  ATLANTIC  COAST  LINE  It.  R.  CO. 

(82  S.  E.  418.) 

Carriers.     Stipulation  op  Time  for  Presentation  of  Claim.     Waiver. 

Where  a  statement  of  claim  on  account  of  a  loss  of  goods  (of  which  loss 
the  carrier's  agent  had  notice  within  the  time  limited  for  presenta- 
tion of  claims)  is  presented,  after  the  time  limited  by  the  contract, 
and  the  carrier  receives  sine;  and  requests  the  claimant  to  furnish 
further  information  with  reference  thereto,  and  considers  the  claim 
on  its  merits  without  notice  that  the  time  limit  would  be  relied  upon, 
it  waives  its  right  to  insist  upon  such  limitation. 

Before  Spain,  J.,  Florence,  November,  1913.     Affirmed. 
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Action  by  Sauls-Baker  Company  against  Atlantic  Coast 
Line  Railroad  Company.  From  order  dismissing  an  appeal 
from  a  magistrate's  Court,  the  defendant  appeals. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  L.  Willcox,  for  appellant,  cites:  78  S.  C.  36;  84 
S.  C.  249;  91  S.  C.  503. 

Mr.  Philip  H.  Arrowsmilh,  for  respondent,  cites:  Loss 
presumed  to  have  occurred  on  line  of  delivering  carrier:  91 
S.  C.  270 ;  78  S.  C.  35.  Stipulation  does  not  apply:  84  S.  C. 
249;  91  S.  C.  506.  Stipulation  was  waived:  91  S.  C.  503; 
85  S.  C.  26 ;  70  S.  C.  23.  Finding  of  fact  not  subject  to 
reinew  by  this  Court:  93  S.  C.  80. 

July  18,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  action  was  commenced  in  a  magistrate's  Court,  on 
the  14th  day  of  December,  1912,  for  the  recovery  of  one  and 
20-100  ($1.20)  dollars,  the  alleged  value  of  fifteen  bottles 
of  ginger  ale,  and  fifty  dollars  penalty  for  failure  to  pay  the 
claim,  within  the  statutory  period. 

The  following  statement  appears  in  the  magistrate's 
report  of  the  trial : 

"From  the  testimony  and  the  documentary  evidence  in  the 
case  submitted  to  me  without  a  jury,  I  find  the  following 
facts:  On  August  12,  1911,  the  Southern  Railway  Company 
issued  its  bill  of  lading  to  plaintiff's  consignor,  for  one  case 
of  ginger  ale,  consigned  to  plaintiff  at  Lake. City;  upon  the 
reverse  side  of  said  bill  of  lading,  among  other  stipulations, 
is  found  the  following:  'Claims  for  loss,  damage  or  delay 
must  be  made  in  writing  to  the  carrier  at  the  point  of  deliv- 
ery or  at  the  point  of  origin,  within  four  months  after  deliv- 
ery of  the  property,  or,  in  case  of  failure  to  make  delivery, 
then  within  four  months  after  reasonable  time  for  deliverv 
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has  elapsed.  Unless  claims  are  so  madev  carrier  shall  not 
be  liable.' 

Defendant's  freight  bill  bearing  date  August  19,  1911, 
bearing  the  following  endorsement :  'Box  robbed,  12  bottles 
gone.  R.  Signed  L.  G.  A.,  Agent/  was  next  offered  in 
evidence,  with  the  testimony  of  plaintiff,  that  the  notation 
had  been  made  thereon,  by  an  agent  of  defendant. 

On  October  10,  1912,  plaintiff  filed  its  written  claim  for 
$1.20. 

Claim  was  declined  by  two  letters  of  defendant,  addressed 
to  plaintiff  bearing  dates  respectively,  November  4th  and 
6th,  1912,  in  the  following  words:  'Have  claim  reduced  to 
invoice  cost  and  I  will  pay  at  once;  hurry  the  return  of 
papers/ 

Plaintiff's  invoice  shows  the  case  to  contain  one  hundred 
pints  of  ginger  ale,  of  the  value  of  seven  cents  per  pint,  add- 
ing freight  of  $1  on  case  makes  the  total  loss  of  plaintiff,  to 
wit:  fifteen  bottles  at  eight  cents  per  bottle,  $1.20,  as 
claimed. 

The  defendant's  answer  denied  every  material  allegation 
of  the  complaint,  and  set  up  the  above  quoted  stipulation  on 
the  bill  of  lading,  as  a  defense. 

Upon  hearing  argument  pro  and  con,  and  a  review  of  the 
authorities,  I  concluded  that  the  stipulation  was  treasonable 
one,  but  under  the  facts  of  this  case  the  reason  for  the 
enforcement  of  the  stipulation  was  wanting,  the  defendant 
having  waived  its  right  to  demand  written  notice  of  loss  or 
damage,  by  acknowledgment  on  the  freight  bill  of  the  short- 
age at  the  time  of  delivery. 

There  was  no  contest  as  to  the  facts,  and  viewing  the  let- 
ter as  above  I  rendered  judgment  *  *  *  for  the  amount 
sued  for,  interest  and  the  penalty,  together  with  the  costs 
and  disbursements  *  *  *. 

The  point  made  in  defendant's  second  exception  was  not 
made  or  discussed  at  the  trial  of  the  case,  but  if  it  had,  from 
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the  view  that  I  take  of  the  law  and  facts  in  this  case,  it  could 
not  affect  the  result." 

The  second  exception  to  which  the  magistrate  referred 
was  as  follows : 

"The  magistrate  erred,  it  is  respectfully  submitted,  in 
holding  and  ruling,  that  a  mere  notation  on  the  expense  bill 
of  a  shortage,  in  case  of  a  shipment  moving  over  more  than 
one  line  was  sufficient  to  show  a  waiver  of  the  right  of  the 
protection  afforded  by  the  provision  of  the  bill  of  lading, 
against  claims  not  filed  within  four  months  from  the  date  of 
delivery  of  shipment." 

The  only  assignment  of  error  made  by  the  other  two 
exceptions  in  different  form,  was  "that  the  magistrate  erred 
in  holding  and  ruling  that  a  mere  notation  on  the  expense 
bill  of  a  shortage,  was  sufficient  to  show  a  waiver  of  the 
right,  to  the  protection  afforded  by  the  bill  of  lading,  against 
claims  not  filed  within  four  months  from  date  of  delivery  of 
shipment." 

His  Honor,  the  Circuit  Judge,  dismissed  the  appeal  on 
the  authority  of  the  cases  of  Deaver-Jeter  Co.  v.  So.  Ry.,  91 
S.  C.  503,  74  S.  E.  1071;  Ann.  Cases  1914a,  230;  Kelly  v. 
So.  Ry.t  84  S.  C.  249,  66  S.  E.  181,  137  Am.  St.  Rep.  842, 
and  Charles  v.  A.  C.  L.  Ryu,  78  S.  C.  36,  58  S.  E.  027,  125 
Am.  St.  Rep.  762. 

The  defendant  thereupon  appealed  to  this  Court  upon  a 
Slngle  exception,  to  wit : 

"His  Honor,  the  Circuit  Judge,  erred,  it  is  respectfully 
submitted,  in  finding  and  holding  that  a  mere  notation  on  the 
exPense  bill  of  a  shortage,  in  case  of  a  shipment  moving 
°ver  more  than  one  line,  was  sufficient  to  show  a  waiver  of  a 
ng"ht  to  the  protection  afforded  by  the  provision  of  the  bill 
°^  lading,  relieving  it  from  liability  for  claims,  not  filed 
xvithin  four  months  from  the  date  of  the  delivery  of  the 
shiPment." 

*t  wiH  be  observed,  that  this  exception  and  the  second 
exception  hereinbefore  mentioned,  raise  the  same  question, 
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which  the  magistrate  states  was  not  made  or  discussed,  on 
the  trial  of  the  case  before  him. 

The  only  authority  we  deem  it  necessary  to  add  to  those, 
cited  by  his  Honor,  the  Circuit  Judge,  is,  Hay$  v.  Tel.  Co.. 
70  S.  C.  16,  48  S.  E.  608,  67  L.  R.  A.  481,  in  which  the 
Court  used  this  language:  "Where  the  statement  or  proof 
is  presented,  after  the  time  limited  by  the  contract,  and  the 
claimant  thereafter  does  nothing,  and  incurs  no  expense  or 
trouble,  in  consequence  of  any  demand  of  the  party  to  be 
charged,  yet  waiver  of  the  form  of  the  claim  and  of  the 
time  limit,  will  be  implied,  if  the  statement  or  proof  is 
retained  and  considered  on  its  merits,  without  notice  that 
the  time  limit,  or  lack  of  written  demand  in  proper  form, 
will  be  relied  on." 

The  defendant  used  the  following  language  in  the  two 
letters  hereinbefore  mentioned :  "Have  claim  reduced  to 
invoice  cost,  and  I  will  pay  at  once;  hurry  the  return  of 
papers."  The  record  shows  that  the  amount  claimed,  cor- 
responded with  the  invoice  cost,  thus  showing  an  additional 
ground  of  waiver. 

Appeal  dismissed. 


8910 

PARIS  MOUNTAIN  WATER  CO.  v.  CAMPERDOWN  MILLS. 

(82  S.  E.  417.) 

Public    Service    Corporations.     Contracts.     Interest. 

1.  An  answer  in  an  action  by  a  public  service  corporation  admitting 
that  defendant  contracted  with  such  corporation  to  pay  for  water 
consumed  at  the  rate  of  15  cents  per  1,000  gallons,  and  that  it  con- 
sumed the  quantity  alleged  in  the  complaint,  and  alleging  that  plain- 
tiff during  the  life  of  the  contract  furnished  other  cotton  mills,  situ- 
ate in  its  territory,  and  under  similar  conditions  as  defendant,  with 
water  at  the  rate  of  10  cents  per  1,000  gallons,  thus  discriminating 
against  defendant,  does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim  to  an  action  on  the  contract  between  plain- 
tiff and  defendant. 
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la.  If  a  public  service  corporation  illegally  discriminates  in  charging 
some  customers  a  lower  rate  than  others,  these  others  cannot  compel 
a  grant  of  the  illegal  rate  to  them  also. 

2.  Interest  is  not  recoverable  on  open  account  when  the  contract  does 
not  expressly  provide  therefor. 

Before  DeVore,  J.,  and  Shipp,  J.,  Greerlville,  November, 
1912,  and  April,  1913.     Affirmed. 

Action  by  Paris  Mountain  Water  Company  against  Cam- 
perdown Mills.  From  order  of  Judge  DeVore  overruling 
demurrer  to  answer,  the  plaintiff  appeals.  From  judgment 
rendered  by  Judge  Shipp  both  parties  appeal.  The  facts  are 
stated  in  the  opinion. 

The  answer  of  defendant  was  as  follows : 
The  defendant  by  this  amended  answer  to  the  complaint 
herein : 

1.  Admits  paragraph  1  of  the  complaint  and  denies  so 
much  of  paragraph  4  as  alleges  that  fifteen  cents  per  thou- 
sand gallons  was  the  minimum  charge  which  could  be  made 
by  plaintiff  under  the  franchise  from  the  city. 

2.  The  defendant  alleges  that  at  the  times  referred  to  in 
the  complaint  the  plaintiff  was,  and  now  is,  engaged  in  the 
business  of  furnishing  water  to  the  city  of  Greenville  for 
public  purposes  and  to  the  people  of  said  city  and  the  terri- 
tory adjacent  thereto  for  domestic  manufacturing  and  other 
purposes.     That  the  plaintiff  is  and  was  a  quasi  public  cor- 
poration and  is  engaged  in  serving  the  public  in  the  matter 
of  furnishing  water  as  aforesaid.     That  under  the  laws  cf 
this  State,  it  has  the  right  to  condemn  lands  for  its  corporate 
purposes  and  to  exercise  other  valuable  franchises  given  to 
public    service    corporations.     That    under    the    franchise 
Slanted  by  the  city  of  Greenville  and  under  the  ordinances 
of  said  city  it  possesses  the  right  to  use  the  streets,  alleys  and 
other  public  places  in  said  city  for  the  purpose  of  maintain- 
InS  Us  water  main  and  discharging  its  duties  as  aforesaid. 

3-  That  under  the  law  it  is  bound  to  serve  the  public  at 
reasonable  charges  not  in  excess  of  those  set  forth  in  its 

20—98. 
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franchise  and  without  discrimination  as  between  customers 
of  the  same  class  and  that  any  discrimination  between  its 
customers  is  illegal  and  void. 

4.  The  defendant  admits  paragraphs  2  and  3  of  the  com- 
plaint, but  alleges  that  said  contracts  were  made  under  the 
following  circumstances:  The  defendant  applied  to  the 
plaintiff  for  water  to  be  used  in  the  said  mill  and  on  Broad 
street,  as  stated  in  paragraph  3,  and  asked  for  the  lowest 
price.  That  the  agents  for  the  plaintiff  informed  the 
defendant  that  fifteen  (15)  cents  per  thousand  gallons 
was  the  lowest  price  charged  any  of  its  customers.  That 
relying  upon  said  assurance,  and  having  no  knowledge  of 
any  lower  charge,  this  defendant  entered  into  said  contracts 
and  continued  to  pay  for  water  at  the  rate  mentioned  in  said 
contract,  to  wit,  15  cents  per  1,000  gallons,  until  sometime  in 
the  spring  of  1910,  when  defendant  learned  that  the  plaintiff 
was,  during  all  of  said  time,  furnishing  other  cotton  mills 
situated  in  its  territory  and  under  similar  conditions  and 
using  about  the  same  quantity  of  water  as  this  defendant, 
with  water  at  the  price  of  10  cents  per  1,000  gallons.  That 
upon  learning  of  this  fact  the  defendant  declined  to  make  any 
further  payments  on  a  basis  of  15  cents  per  1,000  gallons, 
but  offered  to  pay,  and  is  still  willing  to  pay,  on  a  basis  of 
10  cents  per  1,000  gallons,  but  the  plaintiff  declined  to  allow 
the  defendant  to  settle  on  said  basis. 

5.  This  defendant  alleges  that  plaintiff,  by  its  contracts 
aforesaid,  wrongfully  and  illegally  discriminated  against 
this  defendant,  charging  it  a  higher  rate  than  the  rates 
charged  other  customers  under  similar  circumstances  and 
that  said  charges,  in  so  far  as  they  are  in  excess  of  the  rate 
charged  other  customers  of  like  character  and  using  like 
quantities  of  water,  are  illegal  and  wrongful. 

That  the  amount  of  the  overcharge  made  by  the  plaintiff 
for  the  two  quarters  referred  to  in  the  complaint  is  one  hun- 
dred seventy-nine  and  42-100  ($179.42)  dollars.  Denies 
the  allegations  of  paragraph  9. 
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As  a  counterclaim  this  defendant  alleges : 

1.  That  the  plaintiff  herein  is  duly  corporated  under  the 
laws  of  the  State  of  South  Carolina,  as  a  public  service  cor- 
poration and  is  engaged  in  the  business  of  furnishing  water 
for  public  manufacturing  and  other  purposes  to  the  city  of 
Greenville  and  to  the  people  of  that  city  and  adjacent  terri- 
tory. That  it  enjoys  the  right  of  eminent  domain  under  the 
laws  of  this  State  and  under  the  ordinances  of  the  city  of 
Greenville,  certain  valuable  franchises,  including  the  rights 
to  use  the  streets,  alleys  and  public  ways  for  maintaining  its 
water  mains  and  the  right  to  supply  the  citizens  of  Green- 
ville with  water. 

2.  That  the  plaintiff  is  bound  under  the  laws  and  under 
the  statutes  of  the  State  and  under  the  ordinances  of  the  city 
of  Greenville,  to  furnish  the  users  of  water  in  its  territory  at 
a  reasonable  rate,  not  in  excess  of  those  rates  referred  to  in 
the  city  ordinance  and  without  discrimination  as  between 
customers  of  the  same  class. 

3.  That  the  defendant  herein  is  engaged  in  the  business  of 
the  manufacture  of  cotton  goods  in  the  city  of  Greenville 
and  in  its  said  business  and  for  the  use  of  its  employees,  it 
consumes  a  large  amount  of  water,  which  water  is  supplied 
by  the  plaintiff  corporation. 

4.  That  the  plaintiff,  in  violation  of  its  legal  duties,  as 
aforesaid,  did  wilfully  and  wrongly  charge  and  exact  of  this 
defendant  a  price  for  the  water  consumed  by  it  during  the 
years  of  1908,  1909  and  for  the  first  quarter  of  1910,  at  the 
rate  of  15  cents  per  1,000  gallons,  aggregating  two  thousand 
eighty- four  and  34-100  ($2,084.34)  dollars.  That  during 
the  said  period  plaintiff  was  furnishing  water  for  other  cotton 
mills  and  manufacturing  companies  of  the  same  class  as  the 
defendant  and  using  practically  the  same  amount  of  water, 
at  a  price  of  10  cents  per  1,000  gallons  and  that  the  plaintiff 
company,  during  this  period,  wrongfully  represented  to  the 
defendant  that  15  cents  per  1,000  gallons  was  the  lowest 
price  at  which  it  furnished  water  to  its  customers,  and  this 
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defendant  made  payment  of  the  said  price  without  ac- 
knowledge that  the  said  statement  of  the  plaintiff  corpora- 
tion was  untrue,  believing  that  the  prices  charged  defendant 
were  as  low  as  those  charged  other  mills.  And  the  plaintiff 
did,  in  violation  of  its  legal  duties,  charge  this  defendant 
and  insist  upon  this  defendant  paying  for  water  used  during 
the  second  and  third  quarters  of  the  year  1910,  the  price  of 
15  cents  per  1,000  gallons. 

5.  That  the  defendant  is  entitled  to  recover  of  the  plaintiff 
the  money  wrongfully  exacted  from  it,  as  aforesaid,  being 
the  sum  of  six  hundred  ninety-four  and  78-100  ($694.78) 
dollars,  this  being  the  amount  of  the  overcharge  as  aforesaid, 
together  with  interest  from  the  time  of  payment,  and  for  the 
further  sum  of  two  hundred  and  no-100  ($200.00)  dollars, 
as  damages  for  the  wrongful  and  tortious  conduct  of  the 
plaintiff  as  aforesaid. 

.Wherefore,  this  defendant  prays  judgment  against  the 
plaintiff  for  the  sum  of  six  hundred  ninety-four  and  78-100 
($694.78)  dollars,  with  interest  as  aforesaid,  together  with 
two  hundred  and  no-100  ($200.00)  dollars  as  damages. 

The  grounds  of  demurrer  were  as  follows  to  both  defense 
and  counterclaim : 

"The  defendant  admits  that  it  contracted  with  the  plaintiff 
to  pay  for  water  at  the  rate  of  15  cents  per  1,000  gallons, 
that  it  consumed  the  quantity  charged  by  the  plaintiff  and 
that  it  paid  therefor  in  full  up  to  April  1,  1910 ;  it  demands  a 
return  of  the  difference  between  15  cents  per  1,000  gal- 
lons and  10  cents  per  1,000  gallons,  upon  the  ground  that 
the  plaintiff  during  the  life  of  the  contract  furnished  other 
cotton  mills,  situated  in  its  territory  and  under  similar  con- 
ditions as  the  defendant,  with  water  at  the  rate  of  10  cents 
per  1,000  gallons  and  that  the  rate  charged  the  defendant 
in  excess  of  the  rate  charged  said  other  cotton  mills  was 
illegal  and  wrongful.  Such  facts  constitute  no  cause  of 
action  against  the  plaintiff,  in  the  face  of  the  defendant's 
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contract,  for  the  reason  that  it  is  not  alleged  that  the  rate 
charged  the  defendant  and  agreed  upon,  was  in  excess  of  the 
rate  authorized  by  law  or  unreasonable,  and  if  a  rate  to  fur- 
nish customers  is  less  than  the  reasonable  rate  which  the 
plantiff  may  demand  from  all,  the  discrimination  is  at  the 
plaintiff's  expense  and  does  not  infringe  on  any  right  of  the 
customers  generally.  A  concession  to  a  consumer  does  not 
fix  a  new  schedule  of  rates  for  all. 

The  following'was  an  additional  ground  of  demurrer  to 
the  counterclaim : 

The  answer  shows  that  the  money  the  defendant  new 
seeks  to  recover  back  from  the  plaintiff  was  paid  by  the 
defendant  voluntarily,  under  a  contract  in  writing  signed  by 
it.  without  duress  or  legal  compulsion,  and  an  action  will  not 
lie  now  to  recover  it  back. 

Messrs.  Cothran,  Dean  &  Cothran,  for  plaintiff,  cite :  In 
support  of  demurrer  to  answer:  18  L.  R.  A.  1197;  27  L.  R. 
A.  (N.  S.)  674;  21  L.  R.  A.  517;  52  So.  915;  12  Fed.  309; 
58  L.  R.  A.  285;  29  S.  C.  265;  5  Am.  &  Eng.  Enc.  L.  179. 
Voluntary  payments:  90  S.  C.  475.  Interest  should  be 
allowed,  both  the  amount  to  be  paid  and  time  for  payment 
being  reasonably  certain  or  capable  of  ascertainment:  2  Speer 
536 ;  2  Bailey,  374 ;  4  McC.  59 ;  3  McC.  498 ;  16  Am.  &  Eng. 
Enc.  of  L.  1013,  1014;  104  U.  S.  771;  2  Speer  594;  10  S. 
C.  492;  16  S.  C.  593;  34  S.  C.  518;  47  S.  C.  186;  49  S.  C. 
450.  Rates  for  taxpayers  in  city  do  not  apply  to  consumers 
outside  of  the  city:  87  S.  C.  566;  105  Fed.  1 ;  34  L.  R.  A. 
525;  (-6  Fed.  140. 

Messrs.  Haynsworth  &  Haynszuorth,  for  defendant,  cite : 
Discriminations  in  charges  by  public  service  corporations 
not  tolerated:  41  L.  R.  A.  240;  2  Wyman  Pub.  Ser.  Corp., 
sees.  1290  and  1292;  61  S.  C.  83;  127  S.  W.  1068;  13  Am. 
Rep.  457;  9  L.  R.  A.  764;  48  Am.  St.  Rep.  729;  48  N.  E. 
101;  181  U.  S.  100;  79  P.  1086;  41  L.  R.  A.  240;  distin- 
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guish  87  S.  C.  5o6.  Recovery  of  excess  charges:  22  Am. 
&  Eng.  Enc.  of  L.  609 ;  Parsons  Contracts,  sec.  466 ;  9  L.  R. 
A.  764;  49  S.  C.  284. 

July  20,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  following  statement  appears  in  the  record : 

"This  action  was  instituted  in  the  Court  oi  Common  Pleas 
for  Greenville  county,  on  April  16th,  1911,  for  $224.10, 
with  interest  from  July  1,  1910,  and  for  $314.16,  with  inter- 
est from  October  1,  1910,  on  account  of  water  furnished  the 
defendant  by  the  plaintiff,  during  the  period  beginning  April 
1,  1910,  and  ending  September  30,  1910,  under  written  con- 
tracts dated,  respectively,  October  1,  1904,  and  February 
25,  1907. 

On  March  15,  1912,  th^  plaintiff  served  upon  the  defend- 
ant, written  notice  of  demurrer  to  the  answer  and  counter- 
claim, hereinafter  set  out,  which  demurrer  was  heard  by 
Judge  DeVore  at  November  term,  1912,  and  overruled. 
From  the  order  overruling  the  demurrer  the  plaintiff  gave 
notice  of  appeal. 

The  cause  then  came  on  for  trial  upon  the  merits,  before 
Judge  Shipp  and  a  jury  at  April  term,  1913.  At  the  close 
of  the  testimony,  upon  plaintiff's  motion,  Judge  Shipp 
directed  a  verdict  in  favor  of  the  plaintiff,  for  the  amount  of 
two  water  bills,  $224.10  and  $314.16,  total  $538.26.  but 
refused  to  allow  the  plaintiff  interest  as  claimed. 

Upon  the  verdict  thus  rendered,  the  plaintiff  duly  entered 
up  judgment,  and  from  that  judgment  in  due  time,  both  par- 
ties have  appealed,  the  defendant  contending  that  the  plain- 
tiff was  entitled  to  nothing,  and  the  plaintiff  contending  that 
it  was  entitled  to  interest  as  claimed,  in  addition  to  $538.26." 

In  its  answer  the  defendant  alleges' that  "the  plaintiff  was, 
and  now  is,  engaged  in  the  business  of  furnishing  water  to 
the  city  of  Greenville  for  public  purposes,  and  to  the  people 
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of  said  city,  and  the  territory  adjacent  thereto,  for  domestic 
manufacturing,  and  other  purposes.  That  the  plaintiff  is 
and  was  a  quasi  public  corporation,  and  is  engaged  in  serv- 
ing the  public  in  the  matter  of  furnishing  water  as  aforesaid. 
That  under  the  laws  of  this  State,  it  has  the  right  to  con- 
demn lands  for  its  corporate  purposes,  and  to  exercise  other 
valuable  franchises,  fiven  to  public  service  corporations. 
That  under  the  franchise  granted  by  the  city  of  Greenville, 
and  under  the  ordinances  of  said  city,  it  possesses  the  right 
to  use  the  streets,  alleys  and  other  public  places  in  said  city, 
for  the  purpose  of  maintaining  its  water  main,  and  discharg- 
ing its  duties  as  aforesaid. 

That  under  the  law,  it  is  bound  to  serve  the  public  at  rea- 
sonable charges,  not  in  excess  of  those  set  forth  in  its  fran- 
chise, and  without  discrimination  as  between  customers  of 
the  same  class,  and  that  any  discrimination  between  its  cus- 
tomers, is  illegal  and  void.,, 

The  defendant  also  alleged,  by  way  of  defense,  that  other 
mills  similarly  situated  were,  at  the  time  of  the  contracts 
between  the  plaintiff  and  the  defendant,  being  supplied  with 
water,  at  the  rate  of  10  cents  per  1,000  gallons,  without  the 
knowledge  of  the  defendant,  and  contrary  to  the  statements 
of  the  plaintiff;  and,  that  it  should  not,  therefore,  be 
required  to  pay  a  higher  rate  than  others. 

Defendant  also  set  up  a  counterclaim  for  excess  charges, 
paid  since  1907. 

Section  7  of  the  franchise  under  which  the  plaintiff  was 
operating,  contains  the  provision,  that  it  shall  not  charge 
rates  exceeding  the  amount  therein  specified,  and  that  no 
water  shall  be  supplied  to  any  customer  per  year,  for  less 
than  15  cents  per  1,000  gallons,  where  the  supply  exceeds 
10,000  gallons  per  day. 

The  first  question  that  will  be  considered,  is  whether  there 
was  error  on  the  part  of  his  Honor,  the  presiding 
1  Judge,  in  overruling  the  demurrer  to  the  defense  set 
up  in  the  answer. 


Digits 


zed  by  GoOgle 


812  Water  Company  v.  Camperdown  Mills. 

Opinion  of  the  Court.  [98  S.  C. 

It  is  not  contended  that  the  contracts  between  the  plaintiff 
and  the  defendant,  were  unauthorized  or  rendered  illegal  by 
reason  of  any  provision  in  the  plaintiff's  franchise.  There 
is  no  view  under  which  the  claims  of  the  defendant  can  be 
sustained.  In  the  first  place,  if  the  provision  of  the  water 
company's  franchise,  that  it  should  not  charge  a  rate  less 
than  15  cents  per  1,000  gallons,  has  no  application  to  mills 
outside  the  limits  of  the  city,  then  it  could  not  be  success- 
fully contended,  that  contracts  with  those  mills  would  be 
discriminatory.  But  even  if  the  provisions  of  the  franchise, 
are  alike  applicable  to  the  mills  in  and  outside  the  city, 
nevertheless,  the  defendant  is  not  entitled  to  the  relief  which 
it  seeks.  The  remedy  where  there  has  been  an  illegal  dis- 
crimination, in  the  administration  of  powers  conferred  by  a 
municipality,  is  not  by  extending  to  others,  the  benefits  aris- 
ing from  such  discrimination,  thereby  increasing  the  number 
of  those  violating  the  law,  but  to  resort  to  the  remedies 
which  the  law  provides,  for  preventing  the  discrimination 
altogether.  The  defendant  is  practically  asking  the  Court, 
to  allow  it  to  be  placed  in  the  same  category  as  those  mills, 
that,  it  alleges,  have  entered  into  unlawful  contracts,  in 
order  that  it  may  receive  benefits  to  which,  it  alleges,  others, 
in  like  plight,  are  not  entitled. 

While  the  facts  in  Fuller  v.  Payne,  96  S.  C.  471,  81  S.  E. 
176,  are  quite  different  from  those  in  the  present  case,  the 
principles  upon  which  that  case  was  decided,  are  conclusive 
of  the  question  under  consideration.  In  that  case  the  Court 
said: 

"There  is  a  marked  distinction,  where  the  discriminatory 
classification  is  created  by  the  act  making  the  appropriations, 
and  when  such  classification  arises  from  the  manner,  in 
which  the  provisions  of  the  statutes  are  administered  by  the 
fiscal  agents,  in  assessing  property  subject  to  taxation.  Con- 
ceding that  the  classification  mentioned  in  the  complaint 
would  have  rendered  the  statute,  under  which  the  appropria- 
tion was  made,  null  and  void  if  authorized  by  the  legislature, 
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it  cannot  be  successfully  contended  that  it  had  such  effect, 
when  adopted  by  the  fiscal  agents  of  the  county. 

It  is  not  alleged  in  the  complaint,  that  the  statute  under 
which  the  taxes  were  collected  was  unconstitutional,  and, 
therefore,  null  and)  void,  nor  that  the  fiscal  officers  assessed  her 
property  at  more  than  its  true  value ;  nor  that  the  rate  or  per 
centum  upon  which  her  taxes  were  collected,  exceeded  that 
which  the  law  prescribed ;  nor  that  in  dealing  directly  with 
her  property,  there  was  a  failure  to  comply  with  any  require- 
ments of  law.     We,  therefore,  start  out  with  the  indisputa- 
ble proposition,  that  the  taxes  paid  by  the  plaintiff  did  not 
exceed  the  proportionate  amount  which  it  was  her  duty  to 
pay,  and  consequently  was  not  illegal.     She,  however,  con- 
tends that  it  would  be  inequitable,  not  to  refund  the  taxes 
paid  by  her,  on  the  ground  that  other  taxpayers  owning 
property  similar  to  hers,  were  not  required  by  the  fiscal 
authorities  to  return  it,  for  taxation,  and  that  thereby  a 
greater  burden  was  imposed  upon  her,  than  her  proper  pro- 
portion of  taxes.     In  the  first  place,  it  cannot  be  success- 
fully contended,  that  the  taxes  paid  by  her,  on  the  property 
described  in  the  complaint,  should  be  refunded,  as,  in  that 
event,  she  would  occupy  towards  the  owners  of  similar  prop- 
erty throughout  the  State  who  had  paid  taxes  thereon,  prac- 
tically the  same  relation  which  she  now  occupies  towards 
those  in  Greenwood  county,  who  have  tiot  returned  their 
property  for  taxation.     It  was  inequitable  and  unjust  for 
them  to  refuse  to  return  their  property  for  taxation,  and  pay 
their  proportionate  part  of  the  taxes ;  and  it  would  be  equally 
inequitable  and  unjust  for  her,  to  be  excused  from  paying 
her  proportion  of  the  burden  imposed  upon  the  taxpayers. 
Two  wrongs  do  not  make  a  right." 
The  demurrer  should,  therefore,  have  been  sustained. 

The  next  question  that  will  be  determined,   is, 
2    whether  there  was  error  in  the  instruction  to  the  jury, 
that  the  plaintiff  was  not  entitled  to  interest. 
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The  contracts  between  the  plaintiff  and  the  defendant, 
were  substantially  as  follows:  * 

"The  water  company  agreed  to  supply  water  to  the  mill 
known  as  Camperdown  Mills,  also  for  13  single  tenement 
houses  and  24  double  tenement  houses  occupied  by  opera- 
tives of  said  mills  at  the  rate  of  15  cents  per  1,000  gallons, 
minimum  $15  per  quarter.  The  contract  was  to  expire  on 
January  1,  1911,  but  to  continue  in  force  from  quarter  to 
quarter,  unless  30  days  notice  of  termination  be  given  by 
either  party.  The  quarter  days  were  fixed  as  the  first  days 
of  January,  April,  July,  and  October.  The  water  rents 
jvere  payable  on  said  quarter  days.  Delinquency  of  30  days 
justified  cutting  off  water.  Water  to  be  measured  by  meters 
supplied  by  water  company.  Defendant  agreed  to  the  terms 
stated." 

The  contracts  did  not  provide  for  interest,  and  there  was 
no  testimony  tending  to  show,  that  the  parties  had  agreed  as 
to  the  amount  that  was  due. 

These  views  practically  dispose  of  all  questions  presented 
by  the  exceptions. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


8911 

SULLIVAN  v.  KING  ET  AL. 

(82  S.  E.  408.) 

Magistrates.    Suspension  or  Removal.    Appointment  to  Fill  Vacancy. 

1.  An  appointment  to  fill  a  vacancy  supposed  to  have  been  created  by 
the  suspension  or  removal  of  a  magistrate  is  null  and  void,  where  no 
vacancy  existed. 

2.  The  attempted  suspension  or  removal  of  a  magistrate  from  office, 
without  having  afforded  him  an  opportunity  to  be  heard  on  the 
charges  assigned  as  cause  for  his  removal,  is  ineffective  and  creates 
no  vacancy  which  can  be  filled  by  a  new  appointment. 
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3.  Where  a  magistrate  served  to-  show  cause  before  the  Governor  why 
he  should  not  be  suspended  from  the  office  made  return  in  person, 
and,  with  his  attorney,  attended  the  hearing  before  the  Governor, 
who  announced  that  notice  would  be  given  before  any  further  action 
was  taken,  and  the  Governor  subsequently  called  a  meeting  of  the 
members  of  the  House  of  Representatives  for  the  county  of  the  mag- 
istrate, without  notice  to  the  magistrate  or  the  senator  from  the 
magistrate's  county,  and  at  the  meeting  the  magistrate  was  sus- 
pended, the  action  of  the  Governor  was  void. 

Before  Rick,  J.,  Anderson,  December,  1913.     Reversed. 

Mandamus.  Proceedings  on  petition  by  A.  B.  Sullivan 
for  writ  of  mandamus  to  compel  J.  Mack  King,  T.  M.  Van- 
diver  and  J.  M.  Dunlap,  county  supervisors  and  the  county 
board  of  commissioners  of  Anderson  county,  and  C.  W. 
McGee,  county  treasurer,  of  said  county  to  pay  the  salary  of 

A.  B.  Sullivan,  claiming  to  be  a  magistrate  for  said  county. 

B.  F.  Wilson  being  made  a  party  respondent  to  the  proceed- 
ings. From  decree  adjudging  the  payment  of  the  salary  to 
the  petitioner,  B.  F.  Wilson  appeals. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bonham,  Watkins  &  Allen  and  Quattlebaum  & 
Cochran,  for  B.  F.  Wilson,  appellant,  cite :  Magistrate  enti- 
tled to  notice  and  hearing  before  removal:  McDowell  v. 
Burnett,  92  S.  C.  469;  212  Fed.  275;  Civil  Code,  sec.  1391, 
G94.  Distinction  between  suspension  and  removal:  92  S.  C. 
483;  3  L.  R.  A.  856;  29  Cyc.  1405.  Suspension  creates 
inter  regnumbut  no  vacancy:  23  A.  &  E.  Enc.  of  L.  (2d.  ed.) 
451;  24  Id.  462,  note;  27  Id.  558,  559;  72  Texas  629;  19 
Neb.  444.  Suspension  creates  no  vacancy  which  can  be 
filled  without  express  grant  of  power:  Const.  1895,  art.  IV, 
sec.  22;  Code,  sec.  1391 ;  92  S.  C.  399. 

Mr.  J.  M.  Paget,  for  petitioner-respondent. 

Mr.  Kurtz  P.  Smith,  for  county  commissioners  and  county 
treasurer,  respondents. 
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July  20,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief. 
Justice  Gary. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court, 
requiring  the  fiscal  officers  of  Anderson  county  to  pay  the 
salary  of  the  petitioner,  on  the  ground  that  he  was  the  duly 
appointed  magistrate  during  the  time  mentioned  in  his 
petition. 

The  petition  alleges,  that  on  the day  of  April,  1913, 

Magistrate  B.  F.  Wilson,  holding  the  office  of  magistrate  at 
Anderson,  S.  C,  was  duly  suspended  from  his  office  by  the 
Governor  of  the  State  of  South  Carolina,  after  due  notice 
and  hearing,  and  is  still  suspended  from  said  office. 

That  on  the  23d  day  of  April,  1913,  your  petitioner  was 
appointed  and  commissioned  by  the  Governor  as  a  magis- 
trate at  Anderson,  S.  C,  in  the  place  of  the  said  B.  F.  Wil- 
son, so  suspended. 

The  answer  of  B.  F.  Wilson  to  the  rule  to  show  cause  con- 
tains the  following  allegations : 

(1)  "That  he  was  appointed  to  the  office  of  magistrate, 
at  the  city  of  Anderson,  S.  C,  by  Governor  Blease,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  duly  con- 
firmed, and  was  commissioned  on  the  8th  day  of  February, 
1911. 

(2)  "That  no  successor  to  this  respondent  as  magistrate 
at  Anderson,  S.  C,  has  ever  been  appointed,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  this  respondent 
at  the  time  set  forth  in  the  petition,  was  holding  said  office, 
and  still  holds  the  same,  under  the  appointment  made  by  the 
Governor  of  this  State  on  February  8th,  1911,  as  herein- 
above set  forth. 

(3)  "That  respondent  has  never  been  legally  suspended 
from  the  office  of  magistrate.  That  on  March  8th,  1913, 
respondent  was  served  with  a  rule  to  show  cause  before  the 
Governor,  on  March  13th,  1913,  why  he  should  not  be  sus- 
pended from  the  office  of  magistrate  for  Anderson  county, 
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and  that  he  made  return  to  said  rule,  and  in  person,  with 
his  attorney,  attended  the  hearing  of  said  return  before  the 
Governor.  That  when  the  return  had  been  heard,  the  Gov- 
ernor took  the  papers  and  stated  to  respondent's  attorney,  in 
the  presence  of  respondent,  that  before  any  further  action 
was  taken  he  should  have  notice.     That,  thereafter,  to  Wit, 

on  April ,  1913,  the  Governor  called  a  meeting  of  the 

members  of  the  House  of  Representatives  for  Anderson 
county,  which  meeting  was  held  at  Anderson,  S.  C,  on  April 

,  1913,  but  no  notice  was  given  to  the  senator  from 

Anderson  county  of  said  meeting,  nor  was  said  senator 
present  at  said  meeting,  nor  was  he  given  any  opportunity  to 
be  present ;  that  no  notice  was  given  to  the  respondent,  nor 
his  attorney,  of  said  meeting,  and  neither  the  respondent, 
nor  his  attorney  were  present  at  said  meeting,  nor  were  they, 
or  either  of  them,  given  an  opportunity  to  be  present.  That 
at  said  meeting,  of  which  respondent  had  no  notice,  the 
Governor  heard  and  received  charges  against  this  respond- 
ent, the  exact  nature  of  which  is  to  this  respondent  unknown, 
as  they  have  never  been  disclosed  or  submitted  to  him  by 
the  Governor,  for  any  reply  or  defense  respondent  might 
have  to  make  to  said  charges,  and  at  said  meeting  the  Gov- 
ernor submitted  to  the  said  members  of  the  House  of  Repre- 
sentatives the  question  of  the  suspension  of  respondent  as 
magistrate,  stating  that  he  wrould  carry  their  wishes  into 
effect;  and  thereafter,  in  order  to  carry  out  their  decision, 
addressed  and  sent  respondent  the  two  letters  which  are 
hereto  attached,  marked  exhibits  A  and  B,  and  the  Gov- 
ernor has  refused  to  give  the  respondent  a  further  hearing." 

When  the  case  was  called  for  a  hearing  before  his  Honor, 
the  Circuit  Judge,  the  record  shows  that  the  following  took 
place : 

"At  this  hearing  and  before  it  was  commenced,  the  attor- 
neys for  B.  F.  Wilson  inquired  of  the  other  attorneys  in  the 
cause,  in  the  presence  of  the  Judge,  whether  they  desired  to 
traverse  the  facts,  or  any  of  them,  which  were  stated  in  the 
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return  of  the  defendant,  B.  F.  Wilson.  To  this  inquiry 
said  attorneys  stated  to  the  Court  that  they  did  not  traverse 
any  of  the  facts  set  forth  in  the  return  of  the  defendant, 

B.  F.  Wilson,  but  that  it  was  in  the  nature  of  a  demurrer  to 
same.  Thereupon  the  matter  was  heard  by  his  Honor, 
Judge  Rice,  at  which  said  hearing  all  statements  of  fact  in 
the  said  return  of  B.  F.  Wilson  were  deemed  and  taken  as 
true." 

The  office  of  magistrate  at  Anderson,  S.  C,  was  not 
vacant  at  the  time  the  petitioner  alleges  that  he  was 
appointed  and  commissioned  by  the  Governor.  State  v. 
Bowden,  92  S.  C.  393,  75  S.  E.  866. 

The  Governor  has  not  the  power  to  suspend  a  magistrate 
without  first  giving  him  a  reasonable  opportunity  to  be  heard 
on  the  charge  of  misconduct.     McDowell  v.  Burnett,  92  S. 

C.  469,  75  S.  E.  873. 

The  facts  stated  in  the  return  of  B.  F.  Wilson,  to  the  rule 

to  show  cause,  are  sufficient  upon  their  face  to  show  that  he 

was  not  afforded  a  reasonable  opportunity  to  be  heard  on 

the  charges  of  misconduct  in  office;  and,  the  agree- 

1,  2     ment  of  counsel  hereinbefore  mentioned,  is  to  the 

effect  that  the  facts  alleged  in  said  answer  should  be 

deemed  and  taken  as  true.     Therefore,  the  action  of  the 

Governor,  purporting  to  suspend  the  incumbent,  Wilson,  and 

the  appointment  of  the  petitioner,  A.  B.  Sullivan,  in  his 

place  were  null  and  void. 

These  conclusions  practically  dispose  of  all  other  ques- 
tions presented  by  the  exceptions. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  that  the  petition  be  dismissed. 
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BKAMLETT  v.  SOUTHERN  RAILWAY  CO. 

(82  S.  E.  501.) 

Master   and   Servant.     Federal  Employers'   Liability   Act.     Federal 
Safety   Appliance   Act.     Charge.     Assumption   of   Risks. 

1.  Where  a  switchman  jumped  at  a  footboard  on  the  tender  of  an 
engine,  missed  his  footing  because  of  the  defective  condition  of  the 
board,  and  was  thrown  down  and  injured,  and  during  the  trial 
defendant's  counsel  referred  to  the  board  as  a  "footboard"  and 
"running  board"  interchangeably,  he  was  not  entitled  to  a  ruling  that 
the  accident  was  not  within  the  Federal  Employers'  Liability  Act, 
because  such  act  forbids  the  use  of  defective  "running  boards"  and 
that  the  board  in  question  was  not  a  running  board,  but  a  footboard. 

2.  Where  a  switchman  was  injured  while  making  up  an  interstate 
train,  his  right  to  recover  depended  on  the  Federal  Employers'  Lia- 
bility Act,  which  superseded  all  provisions  of  the  State  Constitution 
relating  to  assumed  risk. 

3.  Where,  in  an  action  for  injuries  to  a  switchman  in  making  up  an 
interstate  train,  the  Court  adjudged  that  the  Federal  Employers' 
Liability  Act  alone  governed  the  case  and  that  In  the  particulars 
mentioned  in  the  statute  assumed  risk  was  no  defense,  remarks  of 
the  Court  concerning  the  general  law  of  assumed  risk  were  not 
erroneous,  as,  in  effect,  adjudging  that  the  defense  of  assumed  risk 
was  eliminated  whether  the  defect  causing  the  injury  was  a  violation 
of  the  federal  act  or  not. 

4.  Where  plaintiff,  a  railroad  switchman,  while  making  up  an  interstate 
train,  jumped  at  a  defective  board  on  the  tender  of  the  engine, 
missed  his  footing,  and  was  injured,  whether  the  board  was  a  "run- 
ning board"  within  the  Federal  Employers'  Liability  Act  forbidding 
the  use  of  defective  "running  boards,"  was  for  the  jury. 

Before  Rice,  J.,  Greenville,  November,  1913.     Affirmed. 

Action  by  A.  B.  Bramlett  against  Southern  Railway  Com- 
pany. From  judgment  for  plaintiff,  defendant  appeals. 
The  facts  are  stated  in  the  opinion. 

The  following  requests  to  charge  were  submitted  to  the 
Court,  and  were  read  and  referred  to  in  the  charge  below  set 
out:  " 

Plaintiff's  requests  to  charge : 

I.  "I  charge  you  that  under  the  acts  of  Congress,  if  you 
find  that  the  plaintiff  was  employed  by  the  defendant  in  car- 
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rying  on  interstate  commerce,  and  if  the  plaintiff  was  injured 
while  so  engaged  by  the  defendant  on  carrying  on  interstate 
commerce,  and  if  such  injury  resulted  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents  or 
employees  of  the  defendant,  or  if  such  injury  resulted  by 
reason  of  any  defect  or  insufficiency  in  the  appliance  fur- 
nished by  the  defendant  as  charged,  and  if  such  defect  or 
insufficiency  was  due  to  the  negligence  of  the  defendant, 
then  plaintiff  would  be  entitled  to  recover  damages  against 
the  defendant  in  this  action,  and  the  defense  commonly 
known  as  the  fellow  servant  doctrine  would  not  avail  to 
relieve  the  defendant  from  liability  to  the  plaintiff;  and,  if 
under  the  circumstances  herein  stated,  the  jury  find  that  the 
plaintiff  was  guilty  of  any  negligence  on  his  part  which  con- 
tributed to  the  injury  as  a  proximate  cause  thereof,  without 
which  the  same  would  not  have  happened,  such  contributory 
negligence  would  not  constitute  a  defense,  and  would  not 
relieve  the  defendant  from  liability  to  the  plaintiff,  but 
would  only  operate  to  diminish  the  damages  in  proportion 
to  the  amount  of  negligence  attributable  to  the  plaintiff. * 

II.  "If  the  jury  find  that  there  was  any  defect  or  insuf- 
ficiency in  the  appliance  furnished  by  the  defendant  to  the 
plaintiff  as  charged,  and  if  the  plaintiff  was  at  the  time 
employed  by  the  defendant  while  engaged  in  carrying  on 
interstate  commerce,  then  I  charge  you  that  under  the  acts 
of  Congress  no  contributory  negligence  on  the  part  of  the 
plaintiff,  and  no  assumption  of  risk  on  the  part  of  the  plain- 
tiff would  operate  to  relieve  the  defendant  of  liability  to  the 
plaintiff,  as  the  acts  of  Congress  expressly  declare  that  if 
injury  result  to  an  employee  by  reason  of  the  negligence  of 
the  carrier  engaged  in  interstate  commerce  in  furnishing 
defective  or  insufficient  appliances,  then  in  the  case  of  injury 
to  an  employee  by  reason  of  such  defective  or  insufficient 
appliances,  negligently  furnished,  the  carrier  will  not  be 
excused  from  liability  and  from  damages  by  reason  of  any 
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contributory  negligence  or  any  assumption  of  risk  on  the 
part  of  the  employee. 

III.  "Under  the  Constitution  of  the  State  of  South  Caro- 
lina, if  the  plaintiff  was  injured  by  reason  of  the  negligence 
of  a  person  having  a  right  to  control  or  direct  the  services  of 
the  plaintiff,  defendant  would  not  be  excused  from  liability 
by  reason  of  the  doctrine  of  fellow  servant.  And,  further, 
under  said  Constitution  of  South  Carolina,  if  the  plaintiff 
was  injured  by  reason  of  any  defective  or  unsafe  appliance 
furnished  him,  knowledge  of  such  defective  or  unsafe  con- 
dition of  the  appliance  would  not  be  a  defense  to  this  action, 
as  to  the  plaintiff,  unless  the  jury  should  find  that  the  plain- 
tiff were  an  engineer  or  a  conductor  and  operating  cars  or  a 
locomotive  voluntarily. 

IV.  "If  the  jury  find  that  what  the  testimony  refers  to  as 
the  'footboard*  is  a  'running  board/  and  if  such  running 
board  or  footboard  was  defective  and  insufficient  .by  reason 
of  defendant's  negligence,  and  if  such  condition  of  the  foot- 
board contributed  to  plaintiff's  injury,  then,  in  such  case,  no 
contributory  negligence  or  assumption  of  risk  by  plaintiff 
can  constitute  any  defense. 

"See  sec.  2  of  Safety  Appliance  Act  of  1910." 

The  defendant's  requests  to  charge : 

I.  "A  master  is  not  an  insurer  of  the  absolute  safety  of  his 
appliances  under  all  circumstances.  All  that  the  law 
requires  of  him  is  to  make  and  keep  them  reasonably  safe 
with  reference  to  the  ordinary  and  expected  use  thereof. 
If  an  appliance  is  shown  to  have  been  unsafe  only  by  reason 
of  the  unusual,  unexpected  and  negligent  use  of  it  by  an 
employee,  the  master  cannot  be  charged  with  a  breach  of  his 
duty  in  respect  thereto. 

II.  "Even  if  the  jury  should  conclude  from  the  evidence 
that  the  footboard  was  worn  and  beveled  on  the  edge  and 
that  the  supports  were  berit  so  as  to  incline  the  footboard 
from  a  horizontal  position,  still  if  they  conclude  from  the 
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evidence  that  it  was  nevertheless  reasonably  safe  for  the 
ordinary  and  expected  use  of  it  by  employees,  and  that  it  is 
shown  to  have  been  unsafe  only  by  reason  .of  the  unusual, 
unexpected  and  negligent  use  of  it  by  the  plaintiff,  the  rail- 
road company  cannot  be  charged  with  a  breach  of  its  duty 
in  having  said  footboard  in  the  condition  described. 

III.  "If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff was  directed  or  undertook  to  throw  the  switch  after  the 
engine  had  passed  on  to  the  main  line  to  back,  up  to  the  rear 
of  train  36  for  the  purpose  of  detaching  the  diner,  and  that 
he  knew  of  such  contemplated  movement  .of  the  switch 
engine  and  the  purpose  thereof,  it  was  his  duty  to  exercise 
ordinary  care  to  protect  himself  from  injury  by  such  move- 
ment of  the  engine. 

IV.  "The  specific  acts  of  -negligence  charged  in  the  com- 
plaint are  not  breaches  of  any  federal  statutory  duties  (and 
for  that  reason  the  defendant  is  entitled  to  the  full  measure 
of  the  defense  of  assumption  of  risk,  if  made  out  to  your 
satisfaction). 

V.  "An  employee  is  held  to  assume  the  ordinary  dangers 
of  the  occupation  in  which  he  is  engaged,  and  also  those 
risks  and  dangers  which  are  known  or  so  plainly  observable 
that  he  may  be  presumed  to  know  of  them. 

VI.  "If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff's injury  was  due  to  the  risks  of  his  employment  assumed 
by  him,  I  charge  you  that  the  plaintiff  is  not  entitled  to 
recover  a  verdict  for  any  amount. 

VII.  "This  action  is  to  be  determined  by  the  provisions 
of  the  Employers'  Liability  Act  of  Congress,  which  super- 
sedes all  State  regulations  of  the  subject. 

VTII.  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  himself  selected  the  course  of  action  which  led  to 
his  receiving  the  injury  complained  of,  he  must  be  regarded 
as  having  taken  upon  himself  the  responsibility  for  any 
personal  harm  which  he  may  suffer  as  a  proximate  cause  of 
the  selection  thus  made. 
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tX.  "If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff of  his  own  accord  stood  between  the  rails  and  attempted 
to  mount  the  step  as  the  engine  approached  him ;  that  such 
a  course  was  not  the  ordinary  or  expected  course  under  the 
circumstances;  that  such  course  was  contrary  to  the  rules 
oi  the  company;  and  that  his  injury  was  the  proximate 
result  of  such  adopted  course;  the  plaintiff  is  held  to  have 
assumed  the  risk  of  injury,  even  though  it  may  be  proved 
that  the  step  was  worn,  and  beveled  and  the  irons  supporting 
it  bent  to  such  an  extent  as  to  make  it  unsafe  to  mount  the 
step  under  those  circumstances. 

X.  "This  action  being  maintained  under  the  Federal 
Employers'  Liability  Act,  I  charge  you  that  since  Congress 
has  legislated  upon  the  subject  and  since  the  act  recognizes 
the  defense  of  assumption  of  risk  except  where  the  injury 
results  from  the  breach  of  some  duty  imposed  by  federal 
statute,  the  plaintiff  cannot  invoke  the  provisions  of  the 
Constitution  of  South  Carolina  to  the  effect  that  knowledge 
of  any  defect  in  machinery,  ways  and  appliances  shall  be  no 
defense;  but  the  defendant  has  the  right  to  invoke  such 
defense  in  every  respect  except  in  the  instances  referred  to, 
which  do  not  exist  in  this  case. 

XI.  "Whatever  in  the  Constitution  of  South  Carolina 
which  militates  against  the  defense  of  assumption  of  risk  is 
superseded  by  the  Employers'  Liability  Act  of  Congress." 

The  Judge  charged  the  jury  as  follows : 

"Now,  Mr.  Foreman  and  gentlemen,  this  case  comes  up  to 
you  for  final  determination.  The  plaintiff  must  make  out 
his  case  by  the  preponderance  or  greater  weight  of  the  evi- 
dence. That  is  the  rule.  He  comes  into  Court  and  alleges 
certain  things  and  he  bases  his  case  upon  his  allegations. 
Re  asks  damages. 

"Now,  then,  the  defendant  comes  into  Court  and  denies  it. 
Then,  the  burden  is  upon  the  plaintiff  to  make  out  his  case 
by  the  preponderance  or  greater  weight  of  the  evidence. 
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Now,  by  preponderance  or  greater  weight  of  testimony,  is 
not  meant,  Mr.  Foreman  and  gentlemen,  the  greater  number 
of  witnesses  testifying  to  one  particular  fact  or  state  of 
facts.  I  mean,  not  necessarily  the  greater  number  of  wit- 
nesses, but  it  is  the  weight  that  you  attach  to  what  those 
witnesses  say.  It  is  your  privilege  to  believe  what  one  wit- 
ness says,  if  you  see  fit  to  do  so,  and  not  believe  what  a 
dozen  other  witnesses  say  when  those  dozen  other  witnesses 
flatly  contradict  the  one  witness.  It  is  the  weight  that  you 
attach  to  what  the  witnesses  say.  Because  what  you  are 
here  to  find  out,  Mr.  Foreman  and  gentlemen,  is  to  find  the 
truth,  is  to  get  at  the  truth,  and  if  you  believe  that  one  wit- 
ness swears  the  truth  and  that  a  dozen  other  witnesses  are 
not  Swearing  the  truth,  then  it  is  your  right  and  privilege  to 
believe  that  one  witness. 

Now,  Mr.  Foreman  and  gentlemen,  this  plaintiff,  Bram- 
lett,  comes  into  Court  in  this  case  and  says  that  on  the 
morning  of  January  20th,  1912,  that  he  was  then  in  the 
employ  of  the  defendant,  the  Southern  Railway  Company, 
as  a  brakeman,  working  on  the  yards  at  Greenville,  and 
while  engaged  in  his  duties  as  a  brakeman  on  the  yards  here 
in  Greenville  that  he  was  run  over  by  the  tender  which  was 
operated  by  the  servants,  agents  and  employees  of  the  South- 
ern Railroad  Company,  and  that  he  was  injured,  and  that 
this  injury  was  received  through  the  carelessness  and  negli- 
gence of  the  defendant,  acting  through  its  servants,  agents 
and  employees. 

"Now,  then,  Mr.  Foreman  and  gentlemen,  the  particular 
allegations  of  negligence  and  carelessness  which  he  sets  up 
here — and  if  he  recovers  he  must  recover  on  these  allega- 
tions, because  he  cannot  go  outside  of  what  he  alleges  in  his 
complaint  to  bolster  up  his  case  or  to  make  out  his  case. 
Whatever  he  charges  in  the  complaint  must  constitute  the 
basis  of  his  action  and  he  must  stand  or  fall  by  those  alle- 
gations. 
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"He  says  that  plaintiff,  that  is,  Bramlett,  sustained  his 
injury  by  reason  of  the  negligence,  carelessness  and  reckless- 
ness of  the  defendant  in  starting  said  engine  or  locomotive 
suddenly  backwards  without  any  signal  from  the  plaintiff. 
He  says  that  he  was  back  of  the  engine  and  tender,  and  that 
it  was  carelessness,  negligence  and  recklessness  in  the  engi- 
neer in  starting  it  backwards  towards  him  without  any  sig- 
nal from  him  and  without  giving  any  notice  to  the  plaintiff 
that  said  locomotive  was  about  to  be  moved.  Then,  he  says 
further,  in  starting  said  locomotive  suddenly  and  so  swiftly 
and  in  negligently,  carelessly  and  recklessly  failing  to  fur- 
nish plaintiff  with  a  safe  and  suitable  place  and  appliance 
with  which  to  do  the  work,  to  wit,  a  footboard,  which  was 
badly  worn  and  beveled  on  the  edge,  with  a  broken  backstop 
supported  by  irons  or  stirrups,  which  had  become  bent  so  as 
not  to  be  horizontal  with  the  ground ;  and  that  by  reason  of 
the  carelessness,  negligence  and  recklessness  of.  the  defend- 
ant in  these  particulars  which  he  has  pointed  out  to  you  and 
which  I  have  just  read  to  you,  plaintiff  has  been  mutilated 
for  life  and  deprived  of  one  of  his  feet,  has  suffered  great 
pain  and  anguish,  his  earning  capacity  has  been  greatly 
reduced,  and  for  this  he  claims  damages  in  the  sum  of  fif- 
teen thousand  dollars. 

"Now,  Mr.  Foreman  and  gentlemen,  I  haven't  gone  over 
all  this  complaint  and  stated  it  to  you  exactly,  but  just 
roughly  I  have  indicated  the  plaintiff's  contention,  and  that 
there  may  be  no  misunderstanding  about  what  he  claims, 
why  you  will  have  the  complaint  with  you,  and  I  want  you 
to  read  it  over.  You  have  heard  the  evidence  and  by  read- 
ing it  over,  why  you  will  get  his  full  complaint. 

"Now,  Mr.  Foreman  and  gentlemen,  the  action,  as  you 
will  notice,  is  based  on  negligence.  Now,  whenever  a  plain- 
tiff comes  into  Court  and  bases  his  action  upon  negligence, 
there  are  certain  things  he  must  prove. 

"The  first  is  a  duty  due  and  owing  to  the  plaintiff  by  the 
defendant  to  protect  him  from  the  injury  complained  of. 
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That  is,  the  injury  that  he  suffered  at  that  time.  That  there 
was  a  duty  owing  at  that  time  by  the  defendant  to  protect 
him  from  the  injury. 

"The. second  is,  a  failure  to  perform  that  duty. 

"And  the  third  is,  that  by  reason  of  that  failure  to  perform 
that  duty  he  was  injured. 

"Now  those  are  the  three  things  necessary  to  make  up  a 
case  where  negligence  is  charged. 

"Now,  what  is  negligence?  Well,  ordinarily,  we  say  it  is 
carelessness,  but  we  have  had  numerous  definitions  of  it  by 
the  Courts,  and  I  will  have  to  try  to  give  you  those  defini- 
tions. It  is  the  want  of  ordinary  care.  It  is  the  want  of 
due  care. 

"Well,  now,  what  is  due  care?  Due  care  is  that  want  of 
care  which  a  man  of  ordinary  care  and  prudence  would  have 
exercised  under  a  given  state  of  facts.  Oi  negligence,  we 
might  say,  is  this:  It  is  failing  to  do  that  which  under  a 
given  state  of  circumstances  a  man  of  ordinary  care  and 
prudence  would  have  done,  or  the  doing  of  something,  some 
act,  which  a  man  of  ordinary  care  and  prudence  under  the 
circumstances  would  not  have  done.  What  might  be  negli- 
gence under  one  state  of  facts,  Mr.  Foreman  and  gentlemen, 
as  you  can  readily  see,  under  an  entirely  different  state  of 
facts  would  not'be  negligence.  It  all  depends  upon  the  sur- 
rounding circumstances  at  the  time  the  act  is  done. 

"As  I  have  said  once  or  twice  before,  a  man  could  go  out 
in  the  country  where  there  is  no  probability  of  a  person 
being  in  sight,  and  he  has  a  good  level  road  and  a  fine  auto- 
mobile, he  might  run  sixty  miles  an  hour  and  it  wouldn't  be 
negligence.  But  let  him  go  through  the  streets  of  Green- 
ville at  sixty  miles  an  hour  and  that  would  be  a  different 
proposition.  The  circumstances  surrounding  the  case  would 
be  entirely  different.  Therefore,  when  we  come  to  speak  of 
the  question  of  negligence  we  always  take  into  consideration 
the  circumstances  surrounding  the  doing  of  the  act. 

"Now,  Mr.  Foreman  and  gentlemen,  this  action — the 
action  in  this  case  is  brought  under  what  is  commonly  called 
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the  Employers'  Liability  Act.  That  is,  it  is  a  federal  statute, 
an  act  passed  by  Congress,  and  the  plaintiff  must  stand  or 
fall  under  the  provisions  of  that  act.  If  he  makes  out  his 
case  under  that  act,  then  he  is  entitled  to  recover.  If  he 
fails  to  make  out  his  case  under  that  act,  then  he  is  not 
entitled  to  recover. 

"Now  the  complaint,  Mr.  Foreman  and  gentlemen,  is  that 
this  engine  and  tender  was  engaged  in  interstate  commerce, 
or  engaged  in  making  up  a  train  which  had  to  pass  through 
one  State  into  another  State.  And,  as  I  understand  from 
counsel,  there  is  no  contention  about  that.  That  the  work 
that  he  was  engaged  in  was  interstate  commerce,  and,  there- 
fore, he  has  brought  his  action  under  this  act  of  Congress 
commonly  known  as  the  Employers'  Liability  Act.  And  he 
must  make  out  his  case  under  that  act,  or  he  must  fail  to 
do  so. 

"Now,  without  going  into  the  whole  of  the  act,  I  want  to 
read  a  part  of  it  here  to  you. 

"This  is  an  act  of  1908.  You  heard  it  discussed  yester- 
day at  great  length. 

"  'Every  common  carrier  by  railroad  engaged  in  com- 
merce between  several  States  and  Territories,  or  between 
any  States  and  territories,  or  between  the  District  of  Colum- 
bia and  any  of  the  States  and  Territories,  and  so  forth,  shall 
be  liable  in  damages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  of  such  commerce/ 

"(Reading  same  further.) 

"Now  this  action  is  brought  under  this  act  of  1908,  and 
they  charge  negligence  here  in  the  particulars  which  I  have 
read.  And  in  addition  to  the  particulars  which  I  have  read 
to  you,  you  will  find  in  this  complaint  that  they  charge 
defective  appliances  and  an  unsafe  place  in  which  to  work. 

"Now,  Mr.  Foreman  and  gentlemen,  the  master  is  bound 
to  furnish  his  servant  a  safe  place  in  which  to  do  his  work, 
and,  further,  to  furnish  him  safe  appliances  with  which  to 
do  his  work.  Now,  when  I  say  a  safe  place  in  which  to 
work,  I  don't  mean  that  it  must  be  an  absolutely  safe  place, 
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but  reasonably  safe,  having  regards  to  the  kind  of  work  he 
is  engaged  in.  Because  there  are  some  kinds  of  work,  Mr. 
Foreman  and  gentlemen,  that  in  the  very  nature  of  itself  is 
a  dangerous  piece  of  work  to  do.  Now,  the  master  must 
furnish  a  reasonably  safe  place  in  which  his  servant  is  to 
Work,  considering  the  nature  of  the  work  which  he  is  to  do. 
Further,  he  must  furnish  reasonably  safe  appliances  with 
which  to  do  the  work.  That  doesn't  mean  that  it  must  be 
an  absolutely  safe  appliance  or  appliances,  because  there  are 
contingencies  in  every  kind  of  work  which  no  human  fore- 
sight can  guard  against.  In  such  case  the  master  is  not 
liable,  if  he  has  furnished  a  reasonably  safe  place  to  work 
and  reasonably  safe  appliances  with  which  to  work. 

"Now,  when  the  master  has  done  these  things,  Mr.  Fore- 
man and  gentlemen,  then  it  is  the  duty  of  the  servant  to  use 
ordinary  care  in  doing  his  work  and  ordinary  care  in  using 
the  reasonably  safe  appliances  furnished  him  by  the  master. 
The  law  lays  that  upon  the  servant. 

"Now,  Mr.  Foreman  and  gentlemen,  under  our  State 
laws  and  the  decisions  of  our  Supreme  Court  up  to  this  time 
— in  fact,  under  the  common  law,  there  is  something  vague 
and  indefinite  that  you  never  understand.  I  don't  know  that 
we  lawyers  understand  it  entirely,  but  it  is  the  law  which 
has  been  recognized  for  hundreds  and  hundreds  of  years  by 
England  and  in  this  country.  And  the  common  law  is  of 
force  in  this  State. 

"Under  the  common  law,  where  a  servant  was  injured 
through  the  carelessness  or  negligence  of  a  fellow  servant, 
then  he  could  not  recover,  but  this  act  of  Congress  changes 
that.     As  you  probably  heard  me  read,  it  says  this : 

"  'If  it  results  in  whole,  or  in  part,  from  the  negligence  of 
any  of  the  officers,  agents  or  employees  of  such  carrier.' 

"Therefore,  it  don't  make  any  difference  whether  he  was 
a  fellow  servant  or  not.  If  he  is  injured,  why  he  can 
recover  under  this  act.  He  is  not  cut  out.  But  the  act 
says  this : 
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"  'That  the  fact  that  the  servant  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recovery/ 

"Now  in  this  State,  Mr.  Foreman  and  gentlemen — I  mean 
under  our  statute  law — that  if  the  contributory  negligence 
cf  the  servant,  or  the  person  injured,  was  the  proximate 
cause  of  his  injuries,  then  he  cannot  recover.  That  is  the 
law  in  this  State,  but  under  the  federal  act  that  thing  has 
been  changed,  so  that  his  contributory  negligehce  doesn't 
defeat  his  recovery. 

"Now,  when  I  say  proximate  cause,  I  don't  think  that  in 
this  case  it  is  necessary  for  me  to  go  very  extensively  into 
that.  It  means  the  direct  cause,  the  immediate  cause.  But 
in  this  case  here,  under  the  federal  statute,  it  says  this  : 

"  'The  jury  must  diminish  the  amount  of  damages  which 
he  has  received  in  direct  proportion  to  the  degree. of  negli- 
gence which  they  find  him  guilty  of.' 

"Now,  to  try  to  illustrate  that.  Suppose  that  he  wasn't 
negligent  at  all,  and  you  would  find  that  he  would  be  enti- 
tled to  recover  a  certain  amount.  Now,  then,  suppose  you 
say,  well,  I  believe  that  two-thirds  of  that  thing  was  due  to 
his  own  negligence.  In  other  words,  a  third  of  it  was  his 
negligence.  Then  you  cut  that  amount  two-thirds,  because 
the  act  says  he  is  charged  with  that  much  of  that  amount 
on  account  of  his  negligence.  Or,  suppose  you  found  that, 
well,  now,  if  he  wasn't  negligent  at  all,  and  it  was  due 
entirely  to  the  negligence  of  the  defendant,  he  would  be 
entitled  to  a  certain  amount,  but  we  believe  that  one-half  of 
his  trouble  was  caused  by  his  negligence.  In  other  words, 
we  find  that  one-half  of  his  negligence  went  to  make  up  the 
Whole  trouble,  then  you  would  cut  down  that  amount  by 
one-half. 

"Now,  Mr.  Foreman  and  gentlemen,  the  rest  of  what  I 
have  to  say  to  you  is  covered  by  these  requests  to  charge, 
and  I  don't  like  to  repeat  too  much,  so  I  am  going  to  charge 
you  these  requests  and  explain  them  to  you  and  give  you  the 
rest  of  the  law. 
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"Well,  there  has  been  a  great  deal  of  disagreement  about 
the  law  of  this  case,  and  it  is  not  unusual  or  unexpected. 
These  are  new  acts,  passed  in  1908,  and  the  Courts  haven't 
yet  had  time  to  pass  upon  every  phase  of  the  act  and  han> 
mer  it  out,  and  say  this  is  the  law  about  this  thing  and  that 
is  the  law.  So  the  lawyers  differ,  as  would  naturally  be 
expected,  as  to  the  force  and  effect  of  this  act  of  1908. 
And,  as  it*  very  often  happens,  I  can't  agree  in  toto  with 
either  one  of  the  attorneys  in  this  case. 

"The  plaintiff  asks  me  to  charge  you  this  (reading 
requests) : 

I.  "Well  that  is  good  law.  I  have  practically  charged  you 
that  already. 

"And  right  here,  Mr.  Foreman  and  gentlemen,  I  want  to 
say  this,  that  if  there  is  no  negligence  shown  on  the  part  of 
the  defendant  whatsoever,  then  that  relieves  the  defendant 
entirely,  because  the  basis  of  this  action  is  negligence.  If 
the  defendant  was  only  negligent  to  a  small  degree  and  the 
greater  portion  of  the  trouble  or  negligence  was  due  to  the 
plaintiff,  then  you  must  reduce  the  verdict  accordingly.  In 
other  words,  you  must  divide  it  up  between  them  in  propor- 
tion, the  responsibility  that  rests  on  each  party. 

II.  "You  remember,  gentlemen,  that  assumption  of  risk 
was  argued  pro  and  con  here  yesterday  by  the  attorneys.  I 
charge  you  that.     That  is  good  law. 

III.  "Now,  gentlemen,  the  third  request — I  refuse  that. 
My  view  of  this  case  is  that  the  act  of  Congress  covers  the 
whole  subject  to  the  exclusion  of  any  State  laws,  whether  it 
is  constitutional  or  statutory,  and,  further  than  that,  it  does 
cover  the  whole  of  it.  Therefore,  this  third  request  to 
charge  I  refuse.  I  may  be  wrong  in  my  construction  of  this 
act.  If  I  am,  I  certainly  hope,  gentlemen,  you  will  take  it 
up  to  the  Supreme  Court  and  make  it  straight. 

IV.  "Well,  I  charge  you  that,  Mr.  Foreman  and  gentle- 
men. What  is  known  as  the  Safety  Appliance  Act  of  Con- 
gress requires  the  railway  company  to  furnish  their  cars 
with  safe  running  boards,  and  it-  is  for  you  to  "determine 
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whether  or  not  the  footboard  mentioned  in  this  complaint — 
you  have  heard  the  evidence  on  that — is  the  same  as  what  is 
known  as  the  running  board  on  a  car.  And  I  charge  you, 
Mr.  Foreman  and  gentlemen,  that  the  word  car  as  used  there 
would  apply  to  a  tender  also.  And  then,  it  is  for  you  to 
determine  as  to  whether  or  not  under  the  evidence  the  run- 
ning board  mentioned  is  the  same  as  footboard  mentioned  in 
this  complaint.  If  you  find  that  it  is,  then  there  is  a  further 
provision  in  this  act :  Provided,  That  no  such  employee  who 
may  be  injured  or  killed  shall  be  deemed  to  have  been  guilty 
cf  contributory  negligence  in  any  case  where  the  violation 
by  such  common  carrier  or  any  such  negligence  for  the 
safety  of  employees  contributed  to  the  injury  or  death  of 
such  employee. 

"That  is  to  say,  that  where  one  of  these  safety  appliance 
acts  has  been  violated  by  the  railway  company,  then  the 
railway  company  cannot  set  up  any  contributory  negligence 
on  the  part  of  the  employee  who  might  be  injured  or  killed. 

"Now  the  railroad  company  is  not  allowed  to  set  that  up 
as  a  defense  to  that  extent,  whereas,  in  the  other  act  I  have 
read,  it  can  set  it  up  at  least  in  mitigation  of  damages. 
.  That  is  the  damages  as  I  said  awhile  ago. 

"Now,  gentlemen,  I  will  try  to  get  along  with  this  and 
turn  it  over  to  you,  because  I  know  you  are  getting  worried. 
But  you  and  I  are  bound  to  be  as  patient  as  we  can  in  trying 
this  case  and  to  do  the  best  we  can. 

"Now,  the  defendant* requests  these  charges: 

I.  "That  is  good  law,  Mr.  Foreman  and  gentlemen.  I 
have  charged  you  that  already.     I  charge  you  that  again. 

II.  "Well,  I  charge  you  that,  Mr.  Foreman  and  gentle- 
men. It  is  practically  repeating  over  to  you  again  wrhat  I 
said,  that  it  must  be  reasonably  safe.  Now,  whether  or  not 
it  was  used  in  an  unusual,  unexpected  and  negligent  manner 
is  a  question  which  you  are  to  determine.  And  don't  under- 
stand by  my  charging  you  this  that  I  am  intimating  that  any 
such  thing  took  place,  because  those  are  absolutely — those 
are  questions  absolutely  for  you. 
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III.  "I  charge  you  that.  There  ain't  any  question  about 
that. 

IV.  "Now,  Mr.  Foreman  and  gentlemen,  I  cannot  charge 
you  that.  But  if  you  determine  that  the  running  board 
mentioned  in  the  Safety  Appliance  Act,  which  I  have  been 
talking  about  to  you,  is  the  same  thing  as  the  footboard 
mentioned  in  this  complaint,  then  they  are  charged  with  a 
breach  of  the  federal  statutory  duty.  But  if  you  find  that 
the  running  board,  what  is  known  as  the  running  board  on  a 
car,  and  this  footboard  are  not  the  same  thing,  but  mean 
different  things,  then,  Mr.  Foreman  and  gentlemen,  they  are 
not  charged  in  that  case  with  any  federal  statutory  duty. 

V.  "I  charge  you  that. 

VI.  "Now,  I  charge  you  that,  with  this  modification:  If 
you  find  that  it  was  due  solely  to  the  risks  of  his  employ- 
ment, the  ordinary  risks  of  his  employment,  then  he  cannot 
recover. 

VII.  "I  think  that  is  good  law.     I  charge  you  that. 

VIII.  "Now  I  refuse  to  charge  you  that,  Mr.  Foreman 
and  gentlemen.  It  is  for  you  to  say  whether  he  was  guilty 
of  negligence,  and  whether  or  not  his  course  of  action  was 
in  the  line  of  his  duty. 

IX.  "Well,  I  refuse  to  charge  you  that. 

"Now,  Mr.  Foreman  and  gentlemen,  whether  or  not  he 
was  in  between  those  two  rails  is  a  question  for  you.  and 
what  he  was  doing  there  at  the  time,  whether  he  wasin  the 
discharge  of  his  duties,  is  a  question  for  you  to  determine. 
Whether  or  not  he  was  trying  to  step  upon  that  step  to  try  to 
save  himself  from  being  run  over  is  a  question  for  you  to 
determine,  and  whether  or  not  he  was  discharging  his  duties 
at  the  time  is  a  question  for  you  to  determine.  And  I  am 
not  going  to  undertake  to  say  whether  or  not  that  was  such 
negligence  as  would  defeat  entirely  his  recovery.  Because, 
you  have  heard  the  position  he  was  in,  the  testimony  on  both 
sides  as  to  what  he  was  doing,  and  I  am  going  to  leave  that 
entirely  to  you  to  determine. 
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X.  "I  refuse  that. 

"Now,  gentlemen,  to  explain  what  I  think  about  that. 
As  I  said  at  the  start,  I  think  this  act  covers  the  whole  thing. 

XL  "Whatever  in  the  Constitution  of  South  Carolina 
which  militates  against  the  defense  of  assumption  of  risk,  is 
superseded  by  the  Employers'  Liability  Act  of  Congress. 

"Under  the  common  law,  which  is  of  force  in  this  State 
where  a  servant  works  with  defective  appliances,  so  defec- 
tive that  there  will  be  danger  to  work  with  them,  then  he 
assumes  the  risk — if  he  finds  out  or  has  knowledge  that  these 
appliances  are  dangerous  to  work  with,  that  they  are  defec- 
tive, then  the  law  implies  a  contract  between  him  and  his 
employer  that  he  shall  assume  the  risks  of  any  hurt  or  dam- 
age from  those  defective  appliances. 

"Now,  then,  under  this  act  of  Congress,  in  section  five, 
if  the  railroad  people  were  to  make*  a  contract  in  writing, 
that  would  not  exempt  them  from  the  provisions  of  this  sec- 
tion which  I  have  read  to  you  about  defective  appliances, 
and  such  a  contract  would  be  null  and  void  and  of  no  effect 
so  far  as  relieving  them  from  the  consequences  of  a  violation 
of  this  section  as  to  one  using  defective  appliances  and 
machinery.  And,  Mr.  Foreman  and  gentlemen,  if  in  the 
one  case  it  is  only  an  implied  contract  which  arises  from  the 
use  of  defective  appliances,  and  in  the  other  case  a  written 
contract  wouldn't  hold  good  nor  relieve  them,  then  I  fail  to 
see  the  philosophy  or  the  good  sense  in  saying  that  an  implied 
contract  would  relieve  them  from  the  consequences  under 
this  act;  and  it  doesn't,  in  my  judgment. 

"(Reading  section  five  of  same  act.) 

"Now,  then,  if  they  couldn't  do  it  by  written  agreement 
or  written  contract,  certainly  they  couldn't  do  it  by  any 
implied  contract  which  would  arise  between  them  and  the 
employees. 

"NoW,  that  is  my  view,  and  I  charge  you  that  is  the  law. 
I  may  be  mistaken,  but  the  Supreme  Court  can  correct  me  if 
I  am  wrong.     I  think  when  Congress  took  possession  of 
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this  subject  and  passed  this  act  that  it  was  for  the  protec- 
tion of  the  employees,  and  I  think  that  they  have  covered 
practically  the  whole  subject. 

"If  you  find  for  the  plaintiff  under  the  principles  I  have 
tried  to  explain  to  you,  why  you  would  find  him  such  an 
amount  as  would  compensate  him  for  the  injuries  received, 
for  his  suffering  and  his  diminished  earning  power,  and 
such  an  amount  as  would  compensate  him  for  the  loss  of  his 
leg  and  the  injuries  which  he  received,'  generally.  Of 
course,  that  is  based  upon  the  assumption  that  the  defendant 
is  liable. 

"Now,  in  writing  out  your  verdict,  just  write  it  out  in 
words  and  say,  we  find  for  the  plaintiff  so  much  money,  or 
we  find  for  the  defendant.  And  write  out  the  amount  you 
find  for  the  plaintiff,  if  you  find  anything,  writing  it  out  in 
words  and  not  in  figures,  and  sign  your  name  as  foreman. 

"Now,  gentlemen,  I  haven't  gone  into  any  extensive  expla- 
nation of  the  defense  set  up  here,  but  I  will  say  this,  Mr. 
Foreman,  that  the  defendant  denies  all  of  this  thing  and  puts 
the  plaintiff  on  proof,  and  the  plaintiff  must  prove  his  case. 
The  defendant  sets  up  that  he  was  guilty  of  contributory 
negligence.  I  have  explained  to  you  what  contributory  neg- 
ligence is.  Also  they  set  up  the  assumption  of  risk,  and 
I  have  explained  that. 

"Take  the  record." 

Messrs.  Cothran,  Dean  &  Cothran,  for  appellant :  Federal 
law  exclusive,  and  supersedes  all  State  law  upon  this  sub- 
jcct:  223  U.  S.  50.  51,  53;  187  U.  S.  140;  226  U.  S.  505; 
90  S.  C.  517;  173  Fed.  527;  Doherty,  Liability  R.  R.  to 
Interstate  Employees,  p.  65;  229  U.  S.  119;  206  Fed.  868; 
73  Fed.  679;  129  Pac.  336;  210  Fed.  120;  233  U.  S.  492. 
Law  of  assumption  of  risks:  80  S.  C.  232;  LaBatt  M.  &  S., 
sec.  338 ;  2  S.  E.  659 ;  17  Fed.  882 ;  45  Fed.  673.       % 

Mr.  J.  J.  McSwain,  for  respondent :  General  charge  in 
connection  with  defendant's  fifth  and  sixth  request  gave 
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defendant  benefit  of  defense  urged:  78  S.  C.  384,  537,  352; 
75  S.  C.  390;  71  S.  C.  156;  72  S.  C.  411.  There  was  no 
request  to  charge  proposition  urged:  73  S.  C.  140 ;  76  S.  C. 
116;  lb.  207;  77  S.  C.  399.  Tenth  request  was  upon  the 
facts  and,  therefore,  properly  refused:  See  note  on  cases 
under  Federal  Employers'  Liability  Act,  47  L.  R.  A. 
(N.  S.)  38.  General  doctrine  of  assumption  of  risk:  26 
Cyc.  1177;  1  McM.  L.  383.  Federal  doctrine:  231  U.  S. 
— ,  58  L.  Ed.  231;  229  U.  S.  317;  233  U.  S.  42;  233  U.  S. 
492 ;  see  also  141  N.  W.  300 ;  61  So.  179. 

Mr.  M.  F.  Ansel,  also  for  respondent,  cited  the  following 
additional  authorities:  Assumption  of  risks:  94  S.  C.  154; 
80  S.  C.  238;  220  U.  S.  595.  "Car"  defined:  196  U.  S.  15 
and  16;  231  U.  S.  678. 

July  31,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  for  personal  injury. 

The  plaintiff  claimed  that  he  was  a  switchman  in  the 
employ  of  the  defendant.  That  he  went  to  the  switch  on  a 
switch  engine  and,  after  the  engine  and  cars  passed  over  the 
switch,  he  threw  the  switch.  That  the  engine  stopped  very 
near  the  switch.  That  the  rules  permitted  the  engine  to 
move  only  after  he  (plaintiff)  had  given  the  signal.  That 
he  could  signal  either  the  fireman  or  the  engineer.  That  he 
was  on  the  fireman's  side  and  looked  up,  but  did  not  see  the 
fireman  and  gave  no  signal.  That  the  train  crew  were  in  a 
hurry,  and  he  started  across  the  track  to  signal  the  engineer. 
That  when  he  was  on  the  track  he  saw  the  engine  coming 
back  rapidly  and  very  close  to  him.  That  in  order  to  save 
himself  from  being  run  over  by  the  engine,  he  jumped  at  a 
footboard  on  the  front  of  the  tender  (the  engine  was  run- 
ning backwards),  and  missed  his  footing  on  account  of  the 
defective  condition  of  the  footboard.  The  plaintiff  was 
thrown  under  the  engine  and  seriously  injured. 
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The  defendant  set  up  that  the  plaintiff  himself  gave  the 
signal  <o  come  back  and  then  went  on  the  track  in  front  of 
the  moving  engine.  That  it  was  a  very  dangerous  place; 
denied  the  defective  condition  of  the  board.  Pleaded 
assumption  of  risk  and  contributory  negligence. 

The  plaintiff  was  engaged  in  making  up  an  interstate  train 
and  the  defendant  claimed  that  the  plaintiff's  rights,  if  any, 
are  under  the  federal  statute.  (Act  of  Congress,  April  22, 
1908,  35  U.  S.  Stat.  65,  pt.  1,  c.  149,  U.  S.  Comp.  St.  Supp. 
1911,  p.  1322.) 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appealed  upon  twelve  exceptions. 
The  appellant,  however,  condenses  his  exceptions  into  four 
propositions,  which  are  as  follows : 

I.  "The  specific  acts  of  negligence  charged  in  the  com- 
plaint are  not  breaches  of  any  federal  statute  enacted  for  the 
safety  of  employees." 

The  point  here  is  that  the  federal  statute  (Safety  Appli- 
ance Act  and  amendments  thereto)  forbids  the  use  of  defec- 
tive "running  boards,"  and  the  board  complained  of  is  a 
"footboard,"  and  a  footboard  is  not  within  the  pro- 
1  vision  of  the  federal  statute.  In  the  complaint  the 
board  in  question  is  called  a  "footboard."  In  the 
answer  of  appellant  the  board  is  called,  in  the  third  para- 
graph, the  "running  board."  In  the  fourth  paragraph  it  is 
called  the  "footboard."  In  the  cross-examination  of  plain- 
tiff, he  was  three  times  asked  by  appellant  about  the  "run- 
ning board."  In  the  trial  of  the  cause  the  appellant  used 
the  terms  "footboard"  and  "running  board"  interchange- 
ably. If  there  was  a  difference  it  ought  to  have  appeared 
in  the  evidence,  and  there  was  no  evidence  of  a  distinction 
between  the  two.  The  appellant  requested  his  Honor,  Judge 
Rice,  to  charge  the  jury  that  the  plaintiff  had  not  brought 
himself  within  the  protection  of  the  federal  statute.  This 
his  Honor  declined  to  do,  and  properly  so.  To  illustrate — 
a  man  is  charged  with  killing  a  partridge  out  of  season. 
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The  Judge  who  tried  the  case  could  no  more  charge  that 
the  bird  in  question  was  a  partridge  than  he  could  charge 
that  the  defendant  had  killed  it.  So  here,  his  Honor  could 
not  charge  that  the  board  upon  which  the  plaintiff  attempted 
to  stand  was  not  a  running  board,  particularly  when  the 
words  had  been  used  interchangeably  by  the  appellant,  and 
there  was  no  evidence  of  a  distinction  in  the  testimony. 

II.  "The  specific  acts  of  negligence  charged  in  the  com- 
plaint not  being  breaches  of  any  federal  statute  enacted  for 

the  safety  of  employees,  the  defense  of  assumption  of 
2,  3    risk,  as  at  common  law,  is  open  to  the  defendant, 
unaffected  by  any  constitutional  or  statutory  enact- 
ment of  South  Carolina/' 

His  Honor  charged  the  jury  in  unmistakable  terms,  at 
appellant's  request :  "VII.  This  section  is  to  be  determined 
by  the  provisions  of  the  Employers'  Liability  Act  of  Con- 
gress, which  supersedes  all  State  regulations  of  the  subject." 
"XI.  Whatever  in  the  Constitution  of  South  Carolina 
which  militates  against  the  defense  of  assumption  of  risk  is 
superseded  by  the  Employers'  Liability  Act  of  Congress." 
This  proposition  cannot  be  sustained. 

III.  "The  error  of  the  presiding  Judge  in  construing  the 
Employers'  Liability  Acts." 

In  discussing  this  proposition,  appellant  says : 
"The  effect  of  this  charge  is  that  where  there  is  any  defect 
in  the  appliance  furnished  by  the  master,  irrespective  of  the 
vital  inquiry  whether  the  defect  js  a  violation  of  a  federal 
statute  enacted  for  the  safety  of  the  employee  or  not,  the 
defense  of  •assumption  of  risk  is  eliminated.  This,  as  we 
submit,  under  the  Horton  case  (S.  A.  L.  Ry  v.  Horton,  34 
Sup.  St.  635,  233  U.  S.  492)  is  clearly  a  misconception  of 
the  effect  of  the  liability  acts.  If  the  defect  is  not  a  breach 
of  such  a  statute,  the  defense  is  open  as  at  common  law." 

In  the  charge  his  Honor  did  make  some  remarks  about  the 
general  law  of  assumption  of  risks,  but  he  charged  the  jury 
in  unmistakable  terms  that  the  Federal  Employers'  Liability 

22—98. 
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Act  alone  governed  this  case,  and  it  does  seem  that  the  jury 
could  not  have  misunderstood  him.  In  the  particulars  men- 
tioned in  the  federal  statute,  assumption  of  risk  is  not  a 
defense. 

IV.  "The  errors  of  the  presiding  Judge  in  his  declaration 
of  the  assumption  of  risk." 

His  Honor  left  it,  properly,  to  the  jury  to  say  whether  the 
board  was  a  "running  board."     If  it  was  a  "running 

4  board,"  then  the  plaintiff  was  within  the  protection  of 
the  statute  if  it  was  defective.  These  were  questions 
of  fact.  The  Judge  told  the  jury  that  the  federal  statute 
alone  applied. 

The  judgment  is  affirmed. 

This  case  has  been  carried  to  the  United  States  Supreme 
Court  upon  writ  of  error. 


8896 

McKEOWN  v.  SOUTHERN  RAILWAY  CO. 

(82  S.  E.  437.) 

Cabbies  and   Passenger.    Charge.    Tickets.    Ejection   of   Passenger. 
Wilfulness     Damages. 

1.  Where  after  changing  the  advertising  name  of  train,  No.  87,  from 
"Washington  and  Southwestern  Limited,"  to  "New  York,  Atlanta 
and  New  Orleans  Limited,"  a  carrier  sold  a  ticket  for  passage  over 
the  route  on  which  this  train  ran  and  between  points  at  which  this 
train  stopped,  stamped  "Not  good  on  Washington  and  Southwestern 
Limited,"  the  limitation  did  not  then  apply  to  train  No.  87,  and  the 
purchaser  was  entitled  to  transportation  on  that  train. 

2.  Where  a  carrier  having  means  and  opportunity  to  investigate, 
refused  to  investigate  a  reasonable  explanation  given  by  a  passenger 
in  regard  to  his  right  to  ride  upon  a  ticket  in  his  possession,  or  to 
accept  a  ticket,  and  ejected  the  passenger  from  the  train,  assigning 
as  the  only  reason,  that  it  might  not  have  time  to  ascertain  the  truth 
until  too  late,  the  question  as  to  the  reasonableness  of  the  explana- 
tion, and  as  to  whether  or  not  the  ejection  was  wilful  was  properly 
submitted  to  the  jury. 
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8.  A  passenger  presenting  a  good  ticket  is  under  no  obligation  when 
threatened  by  the  carrier  with  ejection  from  the  train  to  pay  an 
addition  fare,  or  make  a  deposit  of  cash  on  account  thereof,  in  order 
to  prevent  the  anticipated  wrong  or  minimize  damages  to  arise  there- 
from. 

4.  A  conductor  being  charged  with  the  duty  to  heed  the  reasonable 
explanation  given  by  a  passenger  of  his  right  to  ride  upon  a  ticket  in 
his  possession,  and  to  investigate  their  truth,  refusing  to  attempt  an 
investigation,  the  carrier,  his  employer,  is  charged  with  the  informa- 
tion which  such  investigation  might  have  furnished. 

5.  In  action  an  action  by  a  passenger  against  a  carrier  for  a  wrongful 
ejection  from  a  train  a  charge,  "that  this  action  is  predicated  not  on 
the  negligence  of  the  selling  agent,  but  on  the  negligence,  wil- 
fulness, wantonness,  recklessness  and  maliciousness  of  the  ejecting 
agent.  If  the  agent  at  Chester  represented  to  the  plaintiff  that  that 
ticket  was  good  on  train  No.  37  and  the  plaintiff  paid  his  money  on 
that  representation  believing  it,  he  had  the  right  to  ride  on  No.  87. 
It  is  the  duty  of  the  conductor  in  charge  of  the  defendant  company's 
train  to  heed  the  reasonable  explanation  of  the  passenger,  where 
the  passenger  is  found  to  be  in  possession  of  an  irregular  ticket, 
and  if  the  conductor  acts  without  heeding  the  reasonable  explanation 
of  the  passenger,  he  runs  the  risk  of  the  passenger  being  right,  and 
if  the  passenger  is  right  the  conductor  subjects  the  company  to  a 
cause  of  action  for  damages;  and  if  the  conductor  recklessly,  wil- 
fully, or  wantonly  refuses  to  heed  them,  he  subjects  his  company  to 
punitive  damages  if  the  passenger  be  injured  through  the  wrongful 
ejection;  and  if  the  passenger  bought  the  ticket  on  the  representation 
of  defendant's  selling  agent  that  it  was  good  for  a  particular  train, 
and  the  passenger  honestly  believed  that,  paid  his  money  for  it  on 
that  belief  and  took  that  train,  if  he  was  ejected,  he  was  wrongfully 
ejected."  Held,  entirely  upon  the  law,  applicable  to  the  hypothetical 
statement  of  facts,  and  sustained. 

C.  Want  of  wilfulness  of  carrier's  ticket  agent  in  issuing  a  ticket  which 
misled  its  conductor,  cannot  negative  the  wilfulness  of  the  conductor 
in  ejecting  the  passenger  without  investigation  of  his  reasonable 
explanation. 

Before  Prince,  J.,  Chester,  Fall  term,  1913.     Affirmed. 

Action  by  James  S.  McKeown  against  Southern  Rail- 
way Company.  From  judgment  for  plaintiff,  defendant 
appeals. 

Messrs.  McDonald  &  McDonald,  for  appellant,  submit: 
No  proof  of  bad  motive  accompanying  ejection,  verdict 
should  have  been  directed  for  defendant  as  to  punitive  dam- 
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ages:  2  Suth.  Dam.  (3d  ed.)  1085,  1092,  1095;  69  S.  C. 
434,  444;  2  Rich.  L.  283;  3  S.  C.  580;  28  S.  C.  265;  35  S. 
C.  475,  488,  489,  note;  28  Am.  St.  Rep.  875,  878,  879,  881 ; 
60  S.  C.  67;  62  S.  C.  270;  64  S.  C.  12.  North  Carolina  law 
in  such  cases:  107  N.  C.  327;  12  S.  E.  138;  140  N.  C.  196; 
52  S.  E.  731.  See,  also:  53  N.  E.  84;  3  Ga.  App.  142; 
59  S.  E.  323.  Duty  to  minimise  damages:  75  S.  C.  355 ; 
69  S.  C.  539;  90  S.  C.  507,  510,  512,  513. 

Mr.  R.  L.  Douglas,  for  respondent,  cites:  Refusal  of  con- 
ductor to  heed  passenger's  explanations:  64  S.  C.  514;  69 
S.  C.  337;  88  S.  C.  7;  lb.  427;  94  S.  C.  95.  Passenger's 
right  to  rely  on  information  given  by  ticket  agent:  87  S.  C. 
184;  88  S.  C.  421,  426.  Effect  of  limitation  stamped  on 
ticket:  65  S.  C.  523.  Wilfulness,  a  question  for  jury:  69 
S.  C.  160;  65  S.  C.  122,  128;  64  S.  C.  242,  244;  90  S.  C. 
507.  As  to  minimising  damages:  92  Am.  Dec.  276,  280; 
34  N.  E.  742,  744. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  plaintiff,  who  lives  in  Chester  county,  had  an  engage- 
ment to  attend  a  convention  that  met  in  Greenville  on  the 
18th  of  March,  1913.  From-  his  home  he  called  over  the 
phone  the  Southern  depot  at  Chester  and  asked  for  infor- 
mation as  to  routes  and  rates  from  Chester  to  Greenville, 
stating  that  he  wanted  to  reach  Greenville  about  midday 
of  18th.  There  was  a  choice  of  routes  and  rates  offered. 
The  agent  advised  the  longest  route  and  the  highest  rate  by 
Charlotte.  There  were  special  excursion  rates  to  the  con- 
vention. The  plaintiff  asked  the  agent  if  he  knew  of  any 
one  else  who  was  going,  and  the  agent  replied  that  Mr. 
Douglas  was  going,  and  the  plaintiff  told  the  agent  he  would 
communicate  with  Mr.  Douglas  and  get  him  to  get  the  ticket 
for  him.     He  did  so.     Mr.  Douglas  bought  two  excursion 
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tickets,  one  for  himself  and  one  for  the  plaintiff.  Mr. 
Douglas  was  informed  that  the  route  by  Charlotte  would 
require  the  payment  of  Pullman  fare  extra.  The  Pullman 
tickets  were  purchased  in  Charlotte.  The  train  these  gen- 
tlemen took  at  Charlotte  made  only  three  stops  between' 
Charlotte  and  Greenville,  to  wit,  Gastonia,  Blacksburg  and 
Spartanbiyg.  Between  Charlotte  and  Gastonia  the  ticket 
collector  of  the  defendant  and  the  Pullman  conductor 
demanded  the  tickets.  The  Pullman  conductor  took  his 
ticket,  but  the  ticket  collector  of  the  defendant  refused  to 
honor  the  tickets  of  the  plaintiff  and  Mr.  Douglas,  and 
demanded  cash  fare.  Both  of  these  gentlemen  refused  to 
pay  the  fare.  They  explained  fully  the  circumstances 
under  which  the  tickets  were  bought.  That  they  had  con- 
tracted for  that  train,  and  had  paid  all  that  was  demanded 
of  them,  and  that  they  were  assured  that  they  had  complied 
with  all  requirements  and  were  entitled  to  ride  on  it.  upon 
their  tickets.  They  requested  the  conductor,  to  whom  the 
matter  was  referred  by  the  ticket  collector,  to  wire  the  Ches- 
ter agent  and  ascertain  from  him  the  facts.  The  conductor 
declined  to  wire  as  it  might  take  until  the  next  day  to  get 
an  answer.  The  plaintiff  and  Mr.  Douglas  were  told  that  if 
they  did  not  pay  the  cash  fare  by  the  time  they  reached 
Blacksburg,  they  would  be  ejected.  They  did  not  pay  and 
were  ejected.  This  action  was  brought  for  both  actual  and 
punitive  damages  for  the  ejectment  at  Blacksburg. 

The  defendant  did  not  deny  the  circumstances  surround- 
ing the  purchase  of  the  ticket  and  claimed  that  the  delict,  if 
any,  was  in  the  issuance  of  the  ticket  at  Chester  and  not  the 
ejectment  at  Blacksburg.  In  other  words,  that  the  agent  at 
Chester,  by  mere  inadvertance,  had  delivered  to  the  plaintiff 
and  Mr.  Douglas  tickets  that  were  old,  out  of  date,  and 
tickets  that  the  conductor  on  this  train,  which  was  a  "limited 
train,"  could  not  have  accepted,  and  that  the  conductor  acted 
in  perfect  good  faith  and  in  obedience  to  rules  in  refusing 
to  accept  the  tickets.     (Mr.  Douglas  has  brought  a  separate 
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action.)  The  judgment  was  for  the  plaintiff  and  the 
defendant  appealed. 

In  order  to  avoid  confusion,  it  is  well  to  eliminate  some 
questions  that  are  not  before  this  Court.  This  js  not  a 
question  of  rates.  The  defendant  said  in  the  trial  more 
than  once,  "it  is  not  a  question  of  not  charging  enough." 
It  is  not  a  question  of  through  travel.  There  was  no  ques- 
tion of  local  travel.  This  question  was  not  raised  and  there 
were  other  local  passengers.  This  train  was  to  stop  at 
Greenville.  There  was  some  testimony  as  to  some  offer  by 
the  plaintiff  to  pay  the  difference  between  the  ticket  and  the 
cash  fare,  but  this  is  not  important  here,  as  defendant  pre- 
tested that  "it  is  not  a  question  of  not  charging  enough.' ' 

Two  questions  may  arise : 

1.  Did  the  ticket  entitle  the  plaintiff  to  passage  on  this 
train. 

2.  If  the  ticket  was  insufficient,  was  the  defendant  bound 
to  heed  the  explanation  of  the  passenger  ? 

1.  Did  the  ticket  entitle  the  plaintiff  to  passage  on  this 
train  ? 

The  trouble  with  the  ticket  was  that  it  had  printed  on  it 
in  red  letters  these  words:  "Not  good  on  Washington  and 
Southwestern  Limited.,, 

The  official  designation  of  this  train  was  "No.  37."  It 
seems  that  the  ticket  was  old  and  the  advertising  name  had 
been  changed  from  "Washington  and  Southwestern  Lim- 
ited" to  "New  York,  Atlanta  and  New  Orleans  Lim- 
1  ited."  The  new  name  is  in  the  folders  issued  by  the 
defendant  and  the  new  name  is  set  up  in  the  answer. 
The  answer  set  up  the  "New  York,  Atlanta  and  New 
Orleans  Limited  as  words  of  similar  import."  The  defend- 
ant made  a  contract  to  carry  the  plaintiff  from  Chester  to 
Greenville  and  gave  the  plaintiff  a  ticket  to  show  that  the 
fare  had  been  paid  and  the  contract  made.  The  ticket  had 
a  limitation.  The  defendant  printed  and  issued  the  ticket. 
If  it  wanted  to  limit  the  ticket,  it  ought  to  have  done  so.     It 
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did  limit  the  ticket  and  the  limitation  did  not  apply.  There 
was  nothing  on  the  ticket  to  show  that  the  ticket  was  not 
good  on  "No.  37"  or  the  "New  York,  Atlanta  and  New 
Orleans  Limited."  The  contract  of  transportation  being 
general,  with  a  limitation  expressed,  the  ticket  was  good  and 
the  plaintiff  was  entitled  to  be  transported  unless  he  came 
within  the  limitations,  and  we  have  seen  that  he  did  not. 
The  second  question,  based  upon  a  void  ticket,  need  not 
be  discussed  as  it  does  not  properly  arise.  It  can  have  no 
effect  on  this  case. 

2.  The  fifth  and  sixth  exceptions  complain  of  error  in 
the  refusal  of  the  motion  for  a  nonsuit  and  a  direction  of 
verdict  as  to  punitive  damages.     Apart  from  the  fact  that 

the  plaintiff  was  ejected  after  the  presentation  of  a 

2  valid  ticket,  an  explanation  was  given  and  it  was  for 
the  jury  to  say  whether  it  was  reasonable  or  not. 

This  explanation'  the  conductor  refused  to  accept,  or  even  to 
investigate,  and  the  only  reason  given  was  that  he  might  not 
have  been  able  to  learn  the  truth  until  too  late.  The  duty 
of  the  carrier  to  heed  the  reasonable  explanations  of  pas- 
sengers is  too  plain,  and  the  authorities  too  recent  and  too 
numerous  to  require  citation. 

3.  The  fourth  exception  complains  of  error  in  the  refusal 
of  his  Honor,  Judge  Prince,  to  charge  the  defendant's  fifth 
request  to  charge  in  reference  to  the  duty  of  the  passenger 

to  minimize  his  damages  by  paying  the  cash  fare  in 

3  anticipation  of  his  ejectment  and  thereby  avoid  it. 
If  the  action  had  been  for  a  past  wrong,  then  it  was 

his  duty  to  minimize.  To  this  point  the  authorities  are  clear 
and  full.  No  binding  authority  has  been  cited  that  holds 
that  a  passenger  is  required  to  minimize  on  anticipated 
wrong.  For  instance,  if  the  wrong  complained  of  had  been 
the  mistake  of  the  agent  at  Chester,  then  the  duty  to  mini- 
mize would  have  been  upon  the  plaintiff.  Judge  Prince 
held  that  this  action  was  for  the  ejectment  at  Blacksburg 
and  not  the  past  action  at  Chester,  and  the  rule  does  not 
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apply.  There  is  just  as  much  difference  between  the  two  as 
there  is  between  a  release  for  future  negligence  and  as 
release  for  past  negligence.  It  may  be  that  a  nervous  man 
or  even  a  prudent  man  will  have  enough  money  with  him  to 
purchase  his  tickets  and  pay  his  cash  fare,  too,  in  case  it  is 
demanded,  but  there  is  no  such  requirement  and  the  plaintiff 
here  said  he  did  not  have  enough  for  both. 

This  exception  is  overruled. 

The  third  exception  is  much  like  the  fourth,  except  that 

his  Honor  charged  the  jury  that  the  conductor  was  charged 

with  the  knowledge  of  what  happened  at  Chester.     The 

duty  of  the  conductor  was  to  investigate.     Teddars 

4    v.  Southern  Ry.,  97  S.  C.  153,  81  S.  E.  474.     The 

conductor  had  the  opportunity  to,  at  least,  try  at 

Gastonia    before   they   reached    Blacksburg    and    he    was- 

charged  with  the  information  that  an  investigation  might 

have  furnished. 

5.  The  second  exception  raises  this  same  question  of 
imputed  knowledge  and  is  covered  by  the  comment  on  excep- 
tion three. 

6.  The  first  exception  can  not  be  condensed,  and  will  have 
to  be  copied. 

"1.  Because  his  Honor  erred  in  charging  the  jury  as  fol- 
lows: 

'Now,  I  charge  you  in  this  case  that  this  action  is  predi- 
cated not  on  the  negligence  of  the  selling  agent,  but  on  the 
negligence,  wilfulness,  wantonness,  recklessness  and  mali- 
ciousness of  the  ejecting  agent.     I  charge  you  that 
5,  6     if  the  agent  at  Chester  represented  to  the  plaintiff 
that  ticket  was  good  on  train  No.  37  on  the  main 
line,  and  the  plaintiff  paid  his  money  on  that  representation 
believing  it,  he  had  the  right  to  ride  on  No.  37.  and  I  charge 
you,  further,  that  it  is  the  duty  of  the  conductor  in  charge 
of  one  of  the  defendant  company's  trains  to  heed  the  reason- 
able explanations  of  a  passenger  where  the  passenger  is 
found  to  be  in  possession  of  an  irregular  ticket,  and  if  he 
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acts  without  heeding  the  reasonable  explanation  of  a  pas- 
senger he  runs  the  risk  of  the  passenger's  being  right,  and  if 
the  passenger  is  right  he  subjects  this  company  to  damages, 
to  a  cause  of  action  for  damages;  and  if  he  recklessly,  wil- 
fully, or  wantonly  refuses  to  heed  them,  he  subjects  his  com- 
pany to  punitive  damages  if  the  passenger  be  injured 
through  the  wrongful  ejection;  and  I  charge  you  if  the 
passenger  bought  the  ticket  on  the  representation  of  that 
agent  that  it  was  good  for  a  particular  train,  and  the  pas- 
senger honestly  believed  that,  paid  his  money  for  it  on  that 
belief  and  took  that  train,  if  he  was  ejected  he  was  wrong- 
fully ejected.  Now,  I  am  making  this  plain,  because  there 
are  some  very  nice  questions  of  law  that  the  defendant  and 
other  companies  in  like  circumstances  will  have  to  get  the 
Supreme  Court  to  settle.  But  you  can't  settle  it.  You 
have  got  to  take  what  I  say,  and  I  am  giving  you  what  I 
believe  the  law;'  the  specific  error  being  (a,  that  while  the 
action  may  not  have  been  predicated  on  the  negligence  of  the 
selling  agent  at  Chester,  yet  such  negligence  was  set  up  in 
the  answer  of  the  defendant  in  order  to  negative  wilfulness, 
wantonness,  recklessness  and  maliciousness  on  the  part  of 
the  ejecting  agent,  (b)  That  under  such  charge  his  Honor 
practically  instructed  the  jury  that  they  must  render  a  ver- 
dict for  the  plaintiff,  and  thereby  charged  upon  the  facts  in 
violation  of  the  Constitution  of  xhis  State,  (c)  That  by 
such  charge  the  duty  of  the  plaintiff  to  minimize  the  dam- 
ages, ensuing,  or  about  to  ensue,  from  the  negligence  of  the 
selling  agent  at  Chester,  after  his.  attention  had  been  called 
to  such  negligence,  was  entirely  excluded  from  the  consider- 
ation of  the  jury." 

a.  It  is  difficult  to  see  how  the  want  of  wilfulness  at  Ches- 
ter can  negative  wilfulness  at  Blacksburg.  The  action  was 
for  the  ejectment  at  Blacksburg.  This  position  can  not  be 
sustained. 

b.  That  charge  was  entirely  on  the  law,  and  the  objection 
can  not  be  sustained. 
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c.  This'position  can  not  be  sustained  for  the  reason  stated 
above. 

The  judgment  is  affirmed. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Hydrick 
concur  in  the  result. 
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DOUGLAS  v.  SOUTHERN  RAILWAY  CO. 
(82  S.  E.  489.) 

Carrier  and  Passenger.  Tickets.  Ejection  of  Passenger.  Wilful- 
ness.   Damages.    Charge. 

The  questions  in  this  case  are  controlled  by  decision  in  McKeoicn  v.  So. 
Ry.  Co.,  98  S.  C.  888,  82  S.  E.  487. 

Before  Prince,  J.,  Chester,  Fall  term,  1914.     Affirmed. 

Action  by  R.  L.  Douglas  against  Southern  Railway  Com- 
pany.    From  judgment  for  plaintiff,  defendant  appeals. 

Messrs.  McDonald  &  McDonald,  for  appellant. 

Messrs.  R.  L.  Douglas,  S.  E.  McFadden  and  Marion  & 
Marion,  for  respondent. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  action  in  this  case  grew  out  of  the  same  facts  as  the 
case  of  McKeown  v.  Southern  Railway  Company,  98  S.  C. 
338,  82  S.  E.  437.  The  complaints  and  answers  are  practi- 
cally the  same,  and  the  exceptions  raise  the  same  questions. 

It  would  be  a  useless  waste  of  time  to  write  and  a  useless 
expense  to  print  a  separate  opinion. 

The  judgment  in  this  case  is  affirmed  for  the  reasons  set 
forth  in  the  McKeown  case. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Hydrick 
concur  in  the  result.  • 
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GREGORY-CONDER  MULE  CO.  v.  RODDEY. 

(78  S.  E.  876.) 

Appeal  and  Error.     Remand.     Opinion. 

1.  There  being  a  conflict  of  testimony  as  to  terms  of  contract  in  ques- 
tion, and  as  to  the  assignment  of  the  chose  in  action  to  plaintiff,  it 
was  error  to  direct  verdict  for  plaintiff. 

2.  The  Supreme  Court  should  not,  in  its  opinion  upon  reversing  and 
remanding  for  a  new  trial,  unnecessarily  make  a  statement  of  the 
facts  and  their  consequences,  so  as  to  raise  or  suggest  questions 
which  the  parties  have  not  raised  at  trial. 

Before  Spain,  J.,  Columbia,  February,  1912.     Reversed 
and  remanded  for  new  trial. 


Action  by  the  Gregory-Conder  Mule  Company  against 
J.  B.  Roddey.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

Mr.  Frank  G.  Tompkins,  for  appellant,  cites :  Case  should 
have  been  submitted  to  jury:  68  S.  C.  466;  78  S.  C.  58;  40 
S.  C.  466.  Issue  as  to  payment:  77  S.  E.  722.  Novation: 
29  Cyc.  1130. 

Messrs.  Lyles  &  Lyles,  for  respondent. 

June  24,  1913. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This, is  an  action  on  account  for  a  set  of  furniture  sold  to 
Mr.  Roddey  by  Mr.  H.  A.  Taylor.  The  plaintiff  claimed 
that  the  account  was  assigned  to  it,  and  that  no  part  thereof 
had  been  paid.  The  defendant,  Roddey,  claimed  that  the 
account  had  been  paid  by  certain  commissions,  to  which  he 
was  entitled  on  a  sale  of  an  automobile  by  the  plaintiff  to 
Taylor.  The  presiding  Judge  directed  a  verdict  for  the 
plaintiff,  from  which  defendant  appealed. 


Digits 


zed  by  GoOgle 


848  Thornton  v.  Railway. 


Syllabus.  [98  S.  C. 


There  was  much  conflict  of  testimony  as  to  whether  the 
account  was  assigned  or  not  and  as  to  the  terms  of  the  con- 
tract between  the  plaintiff  and  Taylor  in  the  sale  of  the 
automobile.  These  questions  ought  to  have  been  submitted 
to  the  jury.  There  are  four  exceptions,  but  the  above  state- 
ment disposes  of  all  that  are  necessary  to  a  determination 
of  this  case.  This  Court  might  make  a  statement  of  the 
facts  and  their  consequences  at  the  various  times;  and,  as 
they  were  affected  by  the  change  in  the  relations  of  the 
parties,  it  would  be  manifestly  unfair  to  do  so,  as  it  might 
raise  questions  that  the  parties  have  not  seen  fit  to  raise,  and 
might  practically  determine  the  facts,  and  this  Court  should 
do  neither. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Mr.  Justice  Gage  was  not  on  the  bench  when  this  case 
was  decided. 
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THORNTON  v.  SEABOARD  AIR  LINE  RAILWAY. 

(82  S.  E.  438.) 

Master  and  Servant.  Federal  Employers'  Liability  Act.  Negli- 
gence. Issue  for  Jury.  Damages.  Assumption  of  Risks. 
Charge.     Appeal  and  Error. 

1.  Evidence  tending  to  show  that  decedent,  a  car  inspector  employed 
in  defendant's  railroad  yard,  left  its  office  in  a  normal  condition  of 
mind  to  inspect  an  incoming  train  on  the  main  track;  at  the  same 
time  a  switch  engine  was  backing  a  train  of  cars  on  ^n  adjoining 
track,  down  the  yard,  which  was  dark  and  unlighted,  with  no  lights 
or  person  on  the  advancing  cars  or  person  going  ahead  of  them,  or 
other  warning  given  to  warn  the  employees  in  the  yard  of  their 
approach ;  and  that  decedent  failed  to  arrive  at  the  point  on  the  main 
track  where  he  was  to  commence  the  inspection  of  the  cars  in  the 
incoming  train,  and  was  found,  later,  lying  on  the  sidetrack  on  which 
the  switch  engine  had  been  backing  said  cars,  and  had  apparently 
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been  dragged  about  260  yards  from  a  point  where  his  cap  was  found 
between  the  main  and  sidetracks,  with  his  torch  a  couple  of  yards 
off  and  blood  on  the  wheels  of  the  cars  which  had  been  backed  on  the 
sidetrack,  indicating  they  had  run  over  him.  Held,  sufficient  to  go 
to  the  jury  on  the  issue  of  whether  or  not  decedent's  death  was 
caused  by  the  acts  of  negligence,  or  some  of  them,  on  the  part  of 
defendant  alleged  in  the  complaint. 

2.  In  an  action  for  negligent  injuries  or  wrongful  death,  plaintiff's 
failure  to  prove  one  of  the  several  acts  of  negligence  alleged  does 
not  warrant  the  direction  of  a  verdict  for  defendant. 

3.  Where  the  servant  of  a  railroad  was  run  down  in  the  yards,  but 
there  were  no  eyewitnesses  to  his  death,  it  will  not  be  presumed  that 
he  intended  to  commit  suicide,  and  threw  himself  under  the  cars,  but 
it  will  be  presumed  that  he  was  attempting  to  carry  out  his  duties 
with  due  care. 

4.  While  negligence  cannot  be  presumed,  but  must  be  proved,  it  may 
be  established  by  circumstantial  evidence. 

5.  If  there  is  no  competent  evidence  to  go  to  the  jury,  a  nonsuit  should 
be  granted. 

6.  A  charge  that  a  recovery  could  be  had  under  the  Federal  Employers' 
Liability  Act  for  the  damages  suffered  by  the  wife  and  children  of 
decedent  only  if  dependent  upon  him,  and  only  to  the  extent  that  he 
contributed  to  their  needs,  and  that  in  estimating  such  damages  the 
jury  might  take  into  consideration  such  contributions  as  a  married 
daughter  or  adult  child  would  reasonably  have  a  right  to  expect, 
under  circumstances  rendering  such  daughter  or  child  dependent 
upon  such  parent;  held,  not  error,  and  if  erroneous,  then  harmless,  as 
there  was  no  evidence  that  decedent  contributed  to  such  daughter  or 
child. 

7.  Where  the  Court,  in  an  action  for  the  wrongful  death  of  a  husband 
and  father,  charged  that  the  law  only  intended  to  reimburse  the 
family  dependent  upon  the  husband,  a  charge  that  it  made  no  differ- 
ence how  much  the  deceased  was  earning,  the  question  being  how 
much  did  he  contribute  for  the  support  of  his  family,  if  erroneous, 
was  harmless. 

8.  In  an  action  for  the  wrongful  death  of  a  father,  where  a  charge 
was  requested  that  in  determining  the  probable  duration  of  contribu- 
tions to  children,  one  of  whom  was  married,  and  the  other  of  whom 
was  a  boy  14  years  of  age,  it  must  be  considered  that  there  was  no 
legal  responsibility  resting  on  the  father  to  support  children  who 
have  arrived  at  the  age  of  21  years,  it  was  not  error  to  add  that  if 
those  should  be  found  the  facts,  they  should  be  considered. 

9.  Under  the  Federal  Employers'  Liability  Act  (Act  Feb.  22,  1908,  c 
149,  85  Stat.  65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322]),  a  servant 
does  not  assume  the  risk  of  injuries  occasioned  by  the  master's  neg- 
ligence. 
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10.  The  refusal  of  a  charge  in  an  action  for  the  wrongful  death  of  a 
servant,  which  assumed  that  he  was  not  killed  in  a  certain  manner,  is 
proper,  where  the  evidence  raised  conflicting  inferences. 

Before  Prince,  J.,  Abbeville,  April,  1913."   Affirmed. 

Action  by  Ella  M.  Thornton,  administrator  of  estate  of  J. 
F.  Thornton,  deceased,  against  Seaboard  Air  Line  Rail- 
way. The  facts  are  stated  in  the  opinion.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

The  charge  of  the  trial  Court,  and  exceptions  thereto 
were  as  follows: 

Mr.  Foreman  and  Gentlemen  of  the  Jury :  The  time  has 
come  in  the  progress  of  this  cause  when  it  becomes  my  duty 
to  declare  unto  you  the  law  applicable  to  this  case,  and  I 
leave  it  to  you  to  apply  the  law  as  I  give  it  to  the  facts  as  you 
find  them,  and  write  an  honest  verdict,  whether  it  be  for  the 
plaintiff  or  whether  it  be  for  the  defendant. 

Now,  the  plaintiff  comes  into  Court  complaining  of  the 
defendant  and  alleges  that  defendant  is  a  railway  corpora- 
tion engaged  in  interstate  commerce  and  that,  at  that  time 
mentioned  in  the  complaint,  the  intestate,  who  was  the  hus- 
band of  plaintiff  and  the  father  of  two  children,  if  you  find 
that  he  was  the  husband  of  plaintiff  and  the  father  of  two 
children,  for  whose  benefit  this  action  is  brought,  was  in  the 
employ  of  an  interstate  railway,  and  that  he  lost  his  life 
while  engaged  in  inspecting  an  interstate  train  by  reason  of 
certain  negligent  conduct  on  the  part  of  the  defendant,  its 
servants  and  agents. 


Footnote. — On  the  question  whether  a  servant  may  assume  the  risk 
of  dangers  created  by  the  master's  negligence,  see  notes  in  4  L.  R.  A. 
(N.  S.)  848,  and  28  L.  R.  A.  (N.  S.)  1215.  Also  see  notes  on  assump- 
tion of  risk  on  failure  of  master  to  perform  statutory  duty,  in  6  L.  R.  A. 
(N.  S.)  981,  19  76.  646,  22  76.  684,  88  76.  646,  42  76.  1229,  49  76.  471; 
4  Am.  &  Eng.  Ann.  Cases  599,  18  76.  86,  and  in  Ann.  Cas.  1918,  C.  210. 
As  to  the  distinction  between  the  rule  res  ipsa  loquitur  and  the  rule  as  to 
circumstantial  evidence  of  negligence.  See  note  in  6  L.  R.  A.  (N.  S.) 
887. 
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The  allegations  of  negligence,  as  I  recall,  are :  That  they 
did  not  have  the  yard,  the  freight  yard  of  the  defendant, 
properly  lighted ;  that  they  backed  a  train  of  cars  into  a  sid- 
ing without  having  stationed  at  the  end  of  the  cars  a  man  to 
warn  the  people  who  might  be  upon  the  track,  of  the 
approach  of  the  cars ;  that  they  did  not  have  a  light  upon  the 
end  of  the  cars.  Now,  what  other  acts  of  negligence?  I 
recall  four,  which  are  as  follows:  First,  did  not  have  the 
yards  properly  lighted ;  second,  did  not  have  a  light  on  the 
end  of  the  cars  that  they  were  backing  down  the  track ;  third, 
did  not  keep  a  proper  lookout;  and,  fourth,  no  one  to  go 
ahead  of  the  train  to  warn  people  of  its  approach. 

Now,  Mr.  Foreman,  these  are  the  acts  of  negligence 
alleged  in  the  complaint,  and  to  those  acts  of  negligence  the 
plaintiff  is  bound  as  with  a  bond,  and  she  must  either  prove 
those  acts  of  negligence  alleged  in  her  complaint  or  fail.  If 
she  proves  those,  she  must  go  further  and  satisfy  you  by  the 
greater  weight  of  evidence  that  one  or  more  acts  of  negli- 
gence complained  of  in  her  complaint  was  the  proximate 
cause  of  the  death  of  her  husband. 

Now,  Mr.  Foreman,  the  defendant  comes  into  Court  and 
admits  that  it  is  a  railroad  engaged  in  interstate  commerce, 
and  that  the  defendant  was  in  its  employ  and  met  his  death 
in  its  yards,  but  denies  every  act  of  negligence  complained 
of  and  denies  the  responsibility  for  his  death.  Now,  those 
are  the  issues  raised  by  the  pleadings. 

Mr.  Foreman,  a  great  deal  has  been  said  about  this  act  of 
Congress,  passed  in  1908,  known  as  the  "Federal  Employ- 
ers' Liability  Act"  I  charge  you  that  this  act  of  Congress 
did  not  undertake  to  prescribe  the  duties  of  the  master  to  the 
servant,  or  to  define  the  duties  of  the  master  to  the  servant, 
the  railroad  to  its  employees.  The  obvious  purpose  of 
this  act  was  to  confer  upon  certain  surviving  relatives  the 
right  to  maintain  an  action  that  they  could  not  have  main- 
tained at  common  law.  At  common  law,  Mr.  Foreman, 
if  a  man  was  injured  through  the  wrongful  conduct  of 
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another  and  died  before  action  was  brought,  no  right  sur- 
vived to  his  relatives  or  next  of  kin,  although  he  may  have 
instituted  suit  before  his  death,  yet  upon  his  death  the  right 
of  action  abated.  The  obvious  purpose  of  Congress  was 
to  confer  upon  relatives  of  certain  employees  engaged  in 
interstate  commerce  the  right  to  maintain  an  action  for  the 
wrongful  death  of  an  employee  of  a  railroad  engaged  in 
interstate  commerce,  that  was  the  purpose  of  that  act. 

Prior  to  that  time,  we  had  no  Federal  law  on  the  subject, 
although  the  Constitution  of  the  United  States  had  given 
over  to  the  Federal  Congress  the  authority  to  regulate  inter- 
state commerce.  Now,  prior  to  that  time  the  different 
States  had  adopted  different  regulations  and  prescribed 
different  rights  of  action.  A  great  many  of  the  States, 
probably  a  majority  of  them,  had  adopted  what  is  known  as 
the  "Lord  Campbell  Act/'  an  act  adopted  with  some  slight 
modifications  in  South  Carolina  years  ago,  and  it  had  been 
the  State  law  up  to  the  time  of  the  passage  of  this  Federal 
Employers'  Liability  Act,  which  is  now  exclusive  for  all 
wrongful  deaths  of  employees  of  railroad  companies 
engaged  in  interstate  commerce;  that  is  exclusive;  that 
wiped  out  all  State  law  in  so  far  as  it  bestows  a  right  of 
action  on  certain  surviving  relatives  of  employees  of  rail- 
roads engaged  in  interstate  commerce.  We  must  look  to 
that  act  to  see  what  rights  are  given  to  the  personal  repre- 
sentatives and  for  whose  benefit  that  right  of  action  is  given 
under  that  act.  Unto  that  act  also,  must  we  look  for  guid- 
ance in  this  case.  Now,  Mr.  Foreman,  it  provides  that  an 
administrator  or  personal  representative  of  an  employee, 
working  for  a  railroad  while  engaged  in  interstate  com- 
merce, should  have  the  right  to  maintain  an  action  for  the 
benefit  of  certain  relatives  for  the  wrongful  death  of  the 
employee;  the  death  of  an  employee  that  resulted  while 
engaged  in  interstate  commerce  or  about  the  business  of  an 
interstate  carrier  while  engaged  in  interstate  commerce, 
through  wrongful  conduct  of  the  interstate  carrier,  or  rail- 
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road  company,  through  its  negligence,  wilfulness  or  wanton- 
ness ;  it  does  not  make  any  difference.  Now,  Mr.  Foreman, 
this  act  does  not  undertake  to  prescribe  what  is  negligence ; 
it  leaves  the  law  as  to  what  constitutes  negligence  where  it 
existed  before.  It  creates  and  prescribes  no  new  duty  of  the 
master  to  the  servant,  but  merely  gives  a  right  of  action  for 
the  benefit  of  certain  surviving  relatives,  that  did  not  exist 
at  common  law.  Now,  Mr.  Foreman,  for  what  did  it  give 
a  right  of  action  ?  Not  only  for  the  negligence  of  the  mas- 
ter, but  for  the  negligence  of  the  officers  or  servants  of  the 
master  while  engaged  in  interstate  commerce. 

Now,  prior  to  that  time  in  some  States  and  prior  to  a 
certain  date  in  South  Carolina  no  right  of  action  was  given 
for  the  wrongful  death  of  an  employee  or  servant  when 
his  death  was  the  proximate  result  of  the  negligence  of  a 
fellow  servant  or  fellow  employee,  but  under  this  act  a  right 
of  action  is  given  for  the  wrongful  death  of  an  employee 
caused  by  the  negligence  of  a  fellow  employee  or  an  officer 
of  the  company  while  engaged  in  interstate  commerce.  For 
whose  benefit  might  the  action  be  maintained,  under,  this 
act,  in  derogation  of  common  law?  This  new  right  given 
by  Congress  is  for  the  benefit  of  whom?  (1)  For  the 
benefit  of  the  man's  wife  and  children  surviving  him;  if 
none,  then  for  his  parents;  if  none,  then  for  the  next  of  kin 
dependent  upon  him;  and  if  none,  then  the  cause  or  right  of 
action  fails.  For  those  beneficiaries  named  and  no  other 
this  act  of  Congress  gives  the  right  of  action. 

Now,  Mr.  Foreman,  while  this  act  does  not  undertake  to 
prescribe,  in  any  manner,  the  duties  of  the  master  to  the 
servant,  yet,  under  the  law  that  was  evidently  recognized  by 
Congress  when  it  adopted  this  act.  That  it  was  assumed  by 
Congress  in  adopting  the  act  that  the  master  did  owe  certain 
duties  to  the  servant,  and  what  were  they  ?  Duties  that  he 
could  not  assign  to  another  so  as  to  save  himself  from  lia- 
bility, to  save  himself  of  the  responsibility  for  failure  to 
perform  those  duties  by  another,  and  therefore,  these  certain 
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duties  that  are  devolved  by  law  upon  the  master  are  spoken 
of  as  nondelegable  and  nonassignable  duties.  What  are 
they?  They  are  the  duties  that  rest  upon  every  master ;  the 
duty  that  rests  upon  every  master  is  to  furnish  the  servant 
a  place  in  which  to  do  the  work;  that  is,  a  reasonably  safe 
place  for  the  performance  of  the  duties  required  of  the  serv- 
ant. That  is  a  nondelegable  and  nonassignable  duty.  The 
master  is  held  to  this  degree  of  care  in  furnishing  this  place ; 
that  he  exercise  in  furnishing  this  place  the  same  care  which 
a  man  of  ordinary  prudence  would  have  exercised  in  like 
circumstances,  to  see  that  the  place  is  reasonably  safe  and 
suitable  for  the  performance  of  the  duties  devolved  upon  the 
servant. 

Mr.  Foreman,  the  law  does  not  impose  upon  the  master 
the  duty  of  providing  the  safest  place  in  which  to  work; 
nor  does  it  impose  upon  the  master  the  duty  of  furnishing  or 
supplying  a  safer  place  for  the  servant;  it  only  imposes  this 
duty  upon  the  master,  and  it  imposes  it  with  emphasis,  that 
he  shall  furnish  a  place  that  is  reasonably  safe  and  suitable 
for  the  performance  of  the  duties  required  of  the  servant. 
It  is  the  duty  of  the  master  to  furnish  reasonably  safe  and 
suitable  appliances ;  not  the  safest  or  the  most  modern,  that 
is  not  necessarily  so,  but  appliances  that  are  reasonably  safe 
and  suitable  and  to  keep  them  in  reasonably  safe  and  suitable 
repair  for  the  safety  of  the  servant.  That  is  all  the  law- 
requires  of  the  master.  A  failure  to  exercise  that  degree  of 
care,  gentlemen,  would  be  negligence;  a  failure  to  do  that 
which  a  man  of  ordinary  prudence  would  have  done  in  the 
circumstances,  or  the  doing  of  that  which  a  man  of  ordinary 
prudfence  would  not  have  done  in  the  circumstances,  would 
be  negligence. 

Mr.  Foreman,  the  burden  rests  upon  the  plaintiff  in  this 
case  to  show  that  the  master  had  been  negligent  in  one  or 
more  acts  complained  of,  and,  as  a  proximate  result  of  that 
negligence,  plaintiff's  intestate  met  his  death.  It  is  not 
enough  to   show   that   plaintiff's    intestate  was   killed   by 
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defendant,  railway  company's  train ;  it  is  not  enough  to  show 
that  his  death  was  the  result  of  some  negligence  on  defend- 
ant's part,  or  its  servants  or  agents.  The  law  requires  the 
plaintiff  to  prove  not  only  that  her  husband  met  his  death  by 
the  instrumentalities  complained  of,  but  that  it  was  the  prox- 
imate result  of  that  particular  negligence  set  out  in  her  com- 
plaint, and  though  it  might  appear  that  he  was  killed  by  the 
railway  and  killed  as  a  proximate  result  of  the  negligence  of 
the  railway,  but  unless  it  was  that  particular  negligence 
alleged  in  the  complaint  the  railway  could  not  be  held  liable 
in  this  case. 

Now,  gentlemen,  every  servant  assumes  the  risk  or  risks, 
I  will  say,  that  are  ordinarily  incident  to  his  employment. 
That  does  not  include  the  risk  of  the  negligence  of  a  fellow 
servant,  and  never  includes  the  risks  of  the  negligence  of  the 
master  in  the  performance  of  one  of  these  nondelegable, 
nonassignable  duties,  nor  does  he  assume,  under  this  act, 
the  risks  of  the  violation  by  the  master  of  any  act  that  under- 
takes to  prescribe  and  regulate  the  duties  of  the  master  to 
the  servant,  such  as  the  Federal  Safety  Appliance  Act,  and 
this  is  the  only  act  that  has  been  brought  to  my  attention. 
When  I  speak  of  acts,  I  mean  the  Federal  act,  the  only  one 
that  has  been  brought  to  my  attention.  That  act  is  not 
necessarily  involved  in  this  case;  it  is  not  involved  in  this 
case.  There  is  no  testimony  that  I  recall  at  this  moment 
showing  that  there  was  a  failure  to  furnish  the  appliances 
provided  for  by  act  of  Congress,  known  as  the  Safety  Appli- 
ance Act.  I  do  not  recall  any  testimony  that  these  certain 
cars  complained  of  in  the  complaint  were  not  equipped  with 
safety  appliances.  That  is  not  the  act  under  which  we  are 
trying  this  case. 

Now,  all   risks  ordinarily  incident  to   employment  the 
servant  assumes  when  he  enters  upon  the  discharge  of  the 
duties  that  are  his  under  the  employment;  I  mean,  of  which 
he  has  knowledge  or  is  presumed  to  have  knowledge,  those  J 
that  are  open  or  apparent.     Of  course,  he  does  not  assume 
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the  risks  of  hidden  or  concealed  dangers,  but  those  that  are 
apparent;  those  he  could  see  by  the  exercise  of  ordinary 
diligence.  He  assumes  the  risks  that  are  ordinarly  incident 
to  his  employment,  except  risks — I  say  he  never  assumes  the 
risks  of  the  negligence  of  the  master  when  performing  one 
of  those  nondelegable,  nonassignable  duties,  the  negligence 
of  his  fellow  servant,  nor  does  he  assume  the  risks  of  the 
failure  of  the  master  to  obey  any  statute  that  undertakes  to 
prescribe  the  masters  duty  to  the  servant;  those  are  not 
assumed. 

Mr.  Foreman,  the  defendant  pleads  contributory  negli- 
gence. Contributory  negligence,  of  course,  will  not  be  con- 
sidered by  you  unless  you  should  conclude  that  plaintiff  has 
established  not  only  the  wrongful  death  of  her  intestate,  but 
that  his  death  was  the  proximate  result  of  one  of  the  acts  of 
negligence  complained  of  in  her  complaint.  Now,  if  she  has 
done  that,  and  you  are  satisfied  of  this  by  the  greater  weight 
of  evidence,  you  are  then  to  consider  the  plea  of  contributory 
negligence.  Now,  under  our  statute  law,  that  is,  our  State 
law,  when  contributory  negligence  is  a  proximate  cause  of 
plaintiff's  injury  and  without  which  it  would  not  have  hap- 
pened, it  would  be  a  complete  bar.  I  mean,  it  would  be  a 
complete  bar  to  plaintiff's  recovery,  but,  under  the  Federal 
law,  it  is  not  a  complete  bar,  even  when  properly  established ; 
it  only  mitigates.  The  jury  should  only  decrease  the  dam- 
ages awarded  against  the  defendant  in  proportion  to  the 
comparative  negligence  of  plaintiff's  intestate;  in  other 
words,  if  you  should  find  that  both  the  master  and  the  serv- 
ant, railway  and  the  deceased,  were  negligent,  and  the  negli- 
gence of  both,  the  master  and  the  servant,  the  railway 
company  and  the  deceased,  when  combined,  was  the  proxi- 
mate cause  of  his  death,  and  without  his  own  negligence  he 
would  not  have  met  his  death;  under  our  statute  law  that 
would  be  a  bar,  but  under  the  Federal  law,  it  would  not  be  a 
complete  bar  to  recovery.  It  is  only  to  be  considered  by 
the  jury  in  determining  what  damages  they  should  award 
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plaintiff,  and  they  should  apportion  the  verdict  according 
to  the  relative  negligence  of  the  railway  company,  its  serv- 
ants and  agents,  and  the  deceased. 

Now,  Mr.  Foreman,  if  plaintiff  has  established  her  right 
to  recover  at  all  in  this  case;  of  course,  I  should  say  right 
here,  however,  that  if  plaintiff's  intestate  met  his  death 
through  one  of  the  risks  ordinarily  incident  to  that  employ- 
ment, and  was  not  a  risk  brought  about  by  reason  of  the 
negligence  of  the  master,  intestate's  fellow  servants,  or  other 
officers  and  agents  6f  the  company,  then  and  in  that  case  it 
would  be  a  risk  assumed  by  plaintiff's  intestate;  unless  it  was 
a  risk  caused  by  some  failure  of  the  company  to  observe 
some  act  of  Congress  that  has  been  enacted  for  the  benefit 
and  protection  of  the  employee,  then  it  was  assumed  that  he 
met  his  death  under  one  of  those  assumed  risks  and  plaintiff 
would  not  be  entitled  to  recover  in  this  case,  but  suppose,  Mr. 
Foreman,  the  plea  of  contributory  negligence  has  not  been 
established  by  the  greater  weight  of  evidence,  or  suppose 
you  cannot  say  where  lies  the  greater  weight  of  evidence 
on  this  issue,  then  the  defendant  fails  to  establish  the  plea, 
and  in  such  case,  if  you  should  find  that  the  deceased  came 
to  his  death  through  the  wrongful  conduct  or  act  of  the 
defendant,  its  servants  or  agents,  in  the  manner  complained 
of,  and  due  to  the  acts  of  negligence  alleged  in  the  com- 
plaint, then  how  much  would  you  allow  plaintiff?  Mr. 
Foreman,  you  should  allow  the  plaintiff,  for  the  benefit  of 
the  wife  and  children,  just  such  compensation,  or  damages 
rather,  as  would  compensate  for  the  loss  of  financial  sup- 
port, and  nothing  else.  Now,  this  act  of  Congress  differs 
from  our  State  law  in  some  respects,  one  of  which  is,  under 
our  State  law,  we  could  allow  for  the  loss  of  society  of  the 
husband  where  he  has  been  wrongfully  killed,  and  the  wife 
and  children  would  be  entitled  to  compensation  for  the  loss 
of  the  society  of  the  husband  and  father,  but  it  is  not  true 
now  under  this  act  of  Congress.  You  cannot  take  into  con- 
sideration the  pain  and  suffering  arising  from  the  sorrow 
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and  grief  at  the  husband's  and  father's  death,  if  you  find  that 
he  was  the  husband  and  father.  You  cannot  take  that  into 
consideration  as  you  could  under  the  State  law.  All  that 
you  can  take  into  consideration  is  the  loss  of  financial  sup- 
port. It  makes  no  difference,  Mr.  Foreman,  under  this  act 
what  was  the  earning  capacity  of  the  deceased ;  it  matters  not 
how  much  money  he  might  have  earned;  it  has  nothing  to 
do  with  the  case.  The  question  is,  how  much  did  he  con- 
tribute to  the  support  and  maintenance  of  his  wife  and  chil- 
dren. That  is  the  question,  and  the  burden  rests  upon 
plaintiff  to  show  how  much  he  contributed,  and  plaintiff  can 
only  recover  in  this  case,  if  she  is  entitled  to  recover  at  all, 
the  amount  she  has  shown  by  the  greater  weight  of  evidence, 
that  she  and  her  children  have  been  deprived  of  by  reason  of 
the  wrongful  death  of  her  husband.  That  is  all.  And  in 
that  respect,  the  law  of  Congress  is  somewhat  different  from 
the  State  law,  and  we  cannot  take  into  consideration  all  the 
many  things  that  we  could  take  into  consideration  under  the 
State  law  that  has  been  repealed  by  this  act. 

Now,  it  is  this:  What  was  the  financial  loss  to  the  plaintiff 
and  her  children,  or  what  financial  loss  may  they  have  rea- 
sonably anticipated  ?  It  is  for  you  to  say  what  that  support 
would  have  been.  In  determining  that,  Mr.  Foreman,  since 
this  law  only  intended  to  reimburse  the  members  of  the 
family  dependent  upon  the  husband  whose  death  was  caused 
by  the  wrongful  act  of  another,  you  can  allow  such  damages 
as  those  persons  were  reasonably  expected  to  receive,  and  no 
more.  Mr.  Foreman,  you  have  a  right  in  determining  this 
matter  to  consider  the  ages  of  those  children.  You  have 
a  right  to  consider  the  fact  that  even  though  a  child  be  of 
good  physical  capacity  and  intellectual  capacity,  as  long  as 
it  is  a  minor,  it  would  have  the  right  to  reasonably  expect  to 
be  supported  or  maintained  by  its  father.  You  would  have 
a  right  to  consider  the  fact  that  the  daughter  is  married,  if 
she  is  married ;  you  would  have  the  right  to  take  into  con- 
sideration the  question  as  to  whether  she  would  have  rea- 
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sonably  expected  any  contribution  to  her  support  from  her 
father,  if  living.  Would  he  probably  have  granted  it? 
While  you  may  allow  children  to  recover  under  this  act  who 
are  beyond  the  age  of  twenty-one  years  it  must  be  by  reason 
of  some  inability  or  incapacity  of  the  children  to  earn  a 
livelihood,  because  this  act  was  intended  to  compensate  peo- 
ple who  are  dependent  relatives,  who  are  dependent  upon  the 
deceased  for  support,  and  only  to  the  extent  to  which  they 
are  dependent.  Those  are  matters  for  you  to  take  into  con- 
sideration. Now,  Mr.  Foreman,  when  you  come  to  another 
view  of  the  event  to  which  you  must  take  into  consideration 
the  loss,  under. our  statute,  and  under  our  law,  it  is  per- 
mitted that  this  mortuary  table,  which  has  been  read,  may  be 
offered  in  evidence,  to  determine  the  probable  expectancy  of 
life  in  any  case.  This  table  is  not  intended  to  be  absolutely 
binding  and  conclusive,  but  is  offered  for  the  consideration 
of  the  jury  just  like  any  other  testimony,  and  the  jury  may 
take  the  life  expectancy  as  prescribed  in  those  figures  in 
determining  the  probable  expectancy  of  life,  if  determining 
how  long  this  man  would  have  probably  lived  had  he  not  met 
with  a  violent  death. 

Now,  Mr.  Foreman,  in  considering  the  loss  to  his  family, 
you  must  consider  the  probable  duration  of  support  he  would 
have  rendered  his  family,  and,  of  course,  in  considering  that, 
you  necessarily  take  into  consideration  his  probable  length 
of  life,  or  what  term  of  years  he  might  have  reasonably 
expected  to  live.  You  will  take  into  consideration,  Mr. 
Foreman,  his  reasonable,  if  any,  expectancy  of  increased 
experience  by  reason  of  increased  knowledge  of  his  business 
in  considering  whether  or  not  that  would  have  probably 
increased  his  earning  capacity.  In  that  connection,  Mr. 
Foreman,  take  into  consideration  whether  or  not  he  would 
have  contributed  more  to  the  support  and  maintenance  of  his 
family  had  his  earnings  increased.  You  may  take  into 
consideration  the  probability  or  possibility  of  his  earning 
capacity  decreasing  with  the  coming  years  as  he  grew  older. 
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These  are  matters  you  are  to  consider  in  determining  how 
long  this  man  would  probably  have  lived,  and  to  what  extent 
the  amount  devoted  to  his  family's  support  would  be 
increased  or  decreased  as  age  grew  on.  These  are  matters 
for  your  consideration.  I  cannot  help  you ;  you  must  settle 
all  that.  Take  your  good  common  sense  and  your  con- 
science into  the  jury  room  and  apply  them  both  as  straight- 
edges to  the  testimony  as  you  have  heard  it,  and  the  law  as  I 
have  given  it  to  you,  and  make  application  of  the  law  to  the 
evidence  and  let  your  verdict  speak  the  truth.  You  and  I  do 
not  care  who  wins  this  case.  We  are  not  interested  in  plain- 
tiff's recovery,  nor  in  defendant's  recovery..  It  makes  no 
difference  to  us  who  wins,  provided  the  right  obtains  accord- 
ing to  our  best  judgment;  that  is  all  for  which  we  are 
responsible.  In  our  present  capacity  we  are  not  responsible 
for  the  law,  nor  in  our  present  capacity  are  we  responsible 
for  the  facts  or  the  proof  or  the  failure  of  proof.  We  must 
take  the  case  as  we  find  it,  and  apply  to  the  facts  as  straight- 
edges our  common  sense  and  good  consciences  and  write  a 
righteous  verdict.  Anything  short  of  that  would  be  dis- 
honor to  our  manhood,  and  anything  more  than  that  would 
be  disgraceful.  That  is  what  we  have  to  do.  Write  an 
honest  verdict,  whether  it  is  for  plaintiff  or  defendant,  and 
that  verdict  must  be  your  honest  judgment  under  the  law  as 
I  have  given  it  to  you,  and  the  facts  as  you  find  them  to  be 
from  the  evidence. 

Now,  Mr.  Foreman,  if  it  were  not  for  the  fact  that  I  have 
been  handed  numerous  requests  for  charge,  I  would  think 
that  I  have  said  enough,  but  it  is  the  privilege  of  counsel  to 
formulate  these  requests  for  charge  and  it  is  the  duty  of  the 
Judge  to  pass  on  those  requests,  and  say  whether  they  be 
right  or  wrong  in  his  declaration  of  the  law  to  the  jury,  and 
I  will  proceed  to  do  so.  *  *  * 

Defendant's  counsel  has  handed  me  requests  for  charge, 
which  are  as  follows : 
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I.  Plaintiff  brings  her  action  as  personal  representative 
to  recover  damages  for  herself  and  her  children  on  account 
of  the  death  of  her  husband.  The  jury  is  instructed  that  she 
can  recover  no  damages  except  pecuniary  l6ss  sustained  by 
herself  and  her  children  on  account  of  such  death,  even  if 
she  is  entitled  to  recover. 

By  the  Court :  I  charge  you  that,  provided  you  find  that 
she  is  otherwise  entitled  to  recover. 

II.  No  damages  can  be  given  on  account  of  grief  or 
wounded  feelings  of  the  plaintiff  or  her  children. 

By  the  Court :  I  charge  you  that. 

III.  No  damages  can  be  given  for  the  loss  of  society  or 
companionship  of  the  plaintiff's  deceased  husband. 

By  the  Court :  I  charge  you  that. 

IV.  The  jury  can  only  give  damages  for  such  sums  as 
there  was  a  reasonable  expectation  of  plaintiff  and  her  chil- 
dren receiving  from  decedent  during  his  life. 

By  the  Court :  I  charge  you  that ;  that  is,  had  he  not  been 
killed. 

V.  The  jury  cannot  give  the  plaintiff  the  full  amount  of 
money  which  her  decedent  was  receiving  multiplied  by  the 
number  01  years  which  he  would  reasonably  have  been 
expected  to  live,  but  the  verdict  for  damages,  if  damages  are 
recovered,  must  be  based  upon  the  amount  which  plaintiff 
and  her  children  might  reasonably  have  expected  to  receive 
from  decedent. 

By  the  Court :  I  charge  that  except  I  modify  it.  A  man 
may  give  all  his  earnings  to  his  family.  If  the  proof  satis- 
fies you  that  he  did  so  in  this  case,  then  you  are  to  take  into 
consideration  the  full  amount  of  his  earnings  in  arriving  at 
your  verdict. 

VI.  You  are  further  instructed  that  you  cannot  arrive  at 
the  amount  which  plaintiff  annually  contributed  to  the  sup- 
port of  his  wife  and  children,  or  for  their  benefit,  and  then 
multiply  that  amount  by  number  of  years  that  he  would 
reasonably  be  expected  to  live,  but  you  can  only  give  the 
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present  value  of  the  pecuniary  loss  of  the  beneficiaries  by 
reason  of  the  death  of  the  intestate.  You  can  only  give  the 
sum  which  would  represent  the  present  value  of  the  various 
sums,  or  the  annual  sums  which  the  beneficiaries  would  rea- 
sonably expect  to  have  received  in  the  future  but  for  the 
death  of  the  intestate. 

By  the  Court:  I  charge  you  that,  Mr.  Foreman.  The 
jury  cannot  take  the  expectancy  and  multiply  what  they 
received  annually  by  the  expectancy  and  arrive  at  it;  that 
would  not  be  a  correct  estimate.  That  would  be  giving 
them  now  what  they  would  reasonably  expect  to  receive  in 
the  future.  You  must  reduce  what  they  would  reasonably 
have  expected  to  receive  tQ  a  present  value. 

VII.  In  awarding  damages,  the  jury  must  take  into  con- 
sideration the  fact  that  the  earning  power  of  the  deceased 
might,  at  any  time,  have  been  materially,  or  even  wholly 
destroyed.  You  are  to  further  consider  and  make  proper 
allowances  for  the  probable  decreased  earning  power  of  the 
deceased  arriving  at  the  approaching  old  age. 

By  the  Court :  I  charge  you  that  with  this  modification : 
that  if  you  find  his  earning  capacity  would  probably  be 
increased,  you  can  take  that  into  consideration  just  as  you 
take  into  consideration  the  probability  of  his  earning  capac- 
ity being  decreased;  just  whatever  is  probable. 

VIII.  You  must  consider  in  estimating  damages,  if  any 
damages  are  awarded,  the  probable  duration  of  the  contri- 
butions which  husband  and  father  would  have  made  to  his 
wife  and  children,  and  in  arriving  at  this,  you  should  con- 
sider the  probable  expectancy  of  the  life  of  the  husband  and 
father,  how  long  he  would  have  lived  to  have  given  them 
money,  you  must  also  bear  in  mind  the  probable  duration  of 
the  contributions  to  the  children,  one  of  whom  is  now  mar- 
ried and  the  other  of  whom  is  a  boy  fourteen  years  of  age. 
and  you  must  consider  that  there  is  no  legal  responsibility 
resting  upon  the  father  to  support  the  children  that  arrive  at 
the  age  of  twenty-one  years. 
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By  the  Court:  I  charge  you  that,  Mr.  Foreman,  if  you 
should  find  that  one  of  the  children  is  married  and  the  other 
a  boy  fourteen  years  of  age;  if  you  should  find  those  to  be 
the  facts,  then  you  are  to  take  into  consideration  those  facts 
in  determining  how  long  the  father  would  have  probably 
contributed  to  their  support  in  getting  at  the  amount. 

IX.  If  you  conclude  to  award  damages,  you  are  to  con- 
sider the  probabilities  whether  or  not  the  father's  contribu- 
tions to  the  children  would  have  ceased  when  they  reached 
the  age  of  maturity,  or  at  their  marriage,  or  whether  they 
would  have  ceased  before  that  time. 

By  the  Court:  I  charge  you  that,  Mr.  Foreman,  but  I 
charge  you  that  after  reaching  the  age  of  twenty-one  years, 
or  married,  children  are  not  permitted  to  recover;  a  father 
may  not  be  legally  responsible  for  the  support  and  main- 
tenance of  his  children  after  they  are  twenty-one  years  of 
age,  but  if  they  should  be  sick  and  helpless,  they  would  have 
a  right  to  expect  the  parents  to  assist  them  in  making  a  sup- 
port. You  are  to  take  into  consideration  what  they  would 
reasonably  have  a  right  to  expect  in  the  event  of  such  con- 
ditions. 

X.  In  estimating  damages,  if  you  conclude  to  award  dam- 
ages, you  must  consider  how  much  of  his  earnings  he  would 
have  reasonably  spent  on  himself,  as  the  part  of  his  wages 
he  expended  on  himself  could  not  be  considered  in  estimating 
the  damages  his  wife  and  children  might  have  suffered. 

By  the  Court:  I  charge  you  that.  If  in  estimating  the 
sum  his  wife  and  children  might  expect — that  means  simply 
that  what  the  husband  used  on  himself  for  his  own  support 
and  maintenance,  cannot  be  considered  by  you  in  determin- 
ing what  loss  the  wife  and  children  suffered.  The  question 
is,  what  they  have  lost  and  what  they  have  suffered.  You 
cannot  take  into  consideration  the  amount  he  expended  on 
himself,  except  you  can  take  into  consideration  the  amount 
he  had  left  of  his  earnings  after  spending  a  certain  amount 
on  himself. 


Digits 


zed  by  GoOgle 


864  Thornton  z/.  Railway. 


Judge's  Charge.  [98  S.  C. 


XL  You  are  further  instructed,  if  you  conclude  to  award 
damages,  that  only  the  sum  of  money  can  be  given  to  the 
beneficiaries  entitled  to  recover  under  the  acts  of  Congress 
that  would  compensate  them  for  the  actual  pecuniary  loss 
sustained  by  them  because  of  the  death  of  the  husband  and 
father. 

By  the  Court :  That  is  just  what  I  have  told  you  before. 
If  the  plaintiff  is  entitled  to  recover  at  all,  she  is  only  entitled 
to  recover  pecuniary  loss  sustained  by  her  and  her  children 
because  of  the  death  of  the  husband  and  father. 

XII.  You  are  further  instructed  that  even  if  you  conclude 
to  allow  damages,  you  must  bear  in  mind  that  the  deceased, 
had  he  lived,  may  at  times  been  out  of  employment  with  or 
without  his  own  fault,  the  probalility  of  his  earning  capacity 
becoming  totally  or  partially  impaired  through  sickness  or 
other  contingencies,  that  his  life  might  have  been  terminated 
by  causes  within  his  control,  or  not  within,  his  control,  all  of 
which  possibilities  compel  the  reduction  of  the  gross  cal- 
culation. 

By  the  Court :  I  charge  you  that. 

XIII.  You  must  further  consider,  if  you  decide  to  award 
damages,  that  by  a  present  payment  the  beneficiaries  would 
get  the  benefit  of  accrued  interest  on-  any  sum  you  might 
award  to  them,  and  you  must  make  allowance  for  this. 
Guided  by  these  and  other  considerations,  you  can  only  give 
that  lump  sum  of  money  as  damages  which  as  a  present  pay- 
ment would  compensate  the  beneficiaries  for  whose  benefit 
this  action  is  brought,  for  the  actual  pecuniary  loss  sustained 
by  them. 

By  the  Court :  Yes,  I  think  that  is  right,  and  practically 
what  I  have  told  you  two  or  three  times. 

XIV.  You  are  further  instructed  that  you  are  not  to  accept 
as  absolute  certainty  the  period  of  expectancy  based  upon  the 
mortality  tables  which  have  been  offered  in  evidence,  these 
are  intended  to  guide,  but  not  to  control  you.  They  are 
based  upon  averages.     There  is  no  absolute  certainty  that 
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any  person  would  live  the  average  duration  of  life  laid  down 
by  these  tables.  They  are  at  best  probabilities,  and  man's 
expectancy  varies  with,  or  may  vary  with,  his  employment. 
His  expectancy  will  also  vary,  or  may  vary  on  account  of  his 
own  physical  condition,  or  his  health  and  other  considera- 
tions, and  the  jury  should  consider  all  of  these  matters  in 
arriving  at  the  probable  length  of  time  which  the  deceased 
would  have  labored  and  been  able  to  labor. 

By  the  Court :  I  charge  you  that,  gentlemen ;  that  you  are 
to  consider  all  these  things,  the  probable  length  of  his  life, 
consider  his  habits,  nature  of  his  employment,  physical  con- 
dition, health,  etc.  You  are  to  take  into  consideration  all 
these  things,  and  by  your  good  sense  and  judgment  applied 
to  the  facts  as  you  find  them,  determine  how  long  this  man 
would  probably  have  lived.  Of  course,  that  would  be  an 
estimate.  We  cannot  say  with  absolute  certainty  how  long 
a  man  would  live,  but  you  have  a  right  to  form  your  esti- 
mate, provided  you  do  so  according  to  your  best  understand- 
ing after  reviewing  all  the  testimony  in  the  case  and  con- 
sidering all  probabilities  that  would  be  suggested  by  com- 
mon experience. 

XV.  You  must  not  allow  any  damages,  if  you  decide  to 
award  damages,  on  account  of  sympathy,  bereavement,  or  on 
account  of  love  and  devotion  that  may  have  existed  between 
husband  and  wife,  father  and  children,  nor  on  account  of 
their  sorrow  and  loss  of  companionship,  or  grief  or  wounded 
feelings,  or  anything  of  that  kind  resulting  from  the  death 
of  the  husband  and  father. 

By  the  Court :  I  have  already  charged  you  that. 

XVI.  The  jury  is  instructed  that  under  the  Federal  law, 
when  plaintiff's  decedent  entered  the  employ  of  the  defend- 
ant, he  assumed  the  risks  incident  to  the  defendant's  manner 
of  performing  its  duties.  He  was  a  man  of  mature  years, 
judgment  and  discretion,  and  knew  the  dangers  ordinarily 
incident  to  working  in  a  yard  where  the  tracks  are  close 
together,  and  of  working  in  the  yard  where  he  lighted  him- 
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self  with  lamps,  and  the  jury  is  instructed  that,  knowing 
these  facts,  it  was  not  negligence  as  to  him  for  the  master  to 
perform  and  carry  on  its  business  without  lights  other  than 
the  lanterns  which  its  employees  carried  in  the  yard,  and  he 
assumed  the  risk  of  doing  the  business  assigned  to  him  by 
the  master  in  the  way  designated  and  assumed  all  risks  inci- 
dent to  performing  its  said  duties,  without  the  yards  being 
lighted,  except  as  provided  for  him  by  the  master. 

By  the  Court :  I  won't  charge  you  that  he  was  a  man  of 
mature  years,  as  counsel  has  asked  me  to  do,  but  I  charge 
you  in  this  way :  if  you  find  him  to  be  a  man  of  mature  age, 
judgment  and  discretion,  and  he  knew  the  dangers  ordinarily 
incident  to  the  work  on  defendant's  yard  where  the  tracks 
are  close  together,  and  working  in  a  yard  where  he  lighted 
himself  with  lanterns,  the  jury  is  instructed  to  arrive  at  these 
facts,  but  that  is  not  enough.  I  am  not  going  to  charge  it  in 
that  way.  I  will  refer  you  to  my  general  charge  about  that 
question  of  lights.  If  you  should  find  that  the  practice  and 
custom  of  the  defendant  company  was  to  have  its  employees 
use  lanterns  and  flambeaux  and  if  you  should  find  that  the  use 
of  such  lanterns  and  flambeaux  sufficiently  lighted  the  yard 
for  the  reasonable  safety  of  its  employees,  who  were  exer- 
cising for  themselves  due  care  for  their  own  safety,  then  the 
master  could  not  be  charged  with  negligence  in  not  having  it 
lighted  in  some  other  way;  if  that  way  was  reasonably  ade- 
quate for  the  safety  of  the  employees  who  themselves  exer- 
cised due  care  for  their  own  safety.  To  furnish  that 
degree  of  light  which  would  render  a  place  reasonably  safe 
for  an  employee  working  there  with  reasonable  or  ordinary 
care  for  his  own  safety,  is  all  the  law  requires.  And  if 
those  lights  were  reasonably  adequate  for  that  purpose,  that 
is  all  the  law  requires,  even  though  the  place  might  have 
been  better  lighted  in  some  other  manner.  The  question  is, 
was  that  method  reasonably  adequate  for  the  safety  of  the 
employees  who  themselves  were  exercising  ordinary  care  for 
their  own  safety. 
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XVII. 

By  the  Court :  I  decline  to  charge  you  No.  17. 

Court  did  not  read  No.  17  to  the  jury,  but  this  request 
reads  as  follows: 'It  is  alleged  in  the  complaint  that  Thorn- 
ton was  killed  while  in  the  act  of  inspecting  train  No.  25. 
The  testimony  in  this  case  shows  that  he  was  not  so  killed 
and  the  jury  is  instructed  not  to  consider  that  allegation  in 
passing  upon  this  said  case. 

XVIII.  The  only  other  charge  made  in  this  case  is  that 
while  Thornton  was  in  the  yard  for  the  purpose  of  inspecting 
train  No.  25,  a  string  of  cars  backed  down  upon  him,  and 
that  the  rear  end  of  said  train  of  cars,  or  some  car  thereof, 
struck  him  and  knocked  him  down  and  that  he  was  killed 
in  that  way,  through  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint.  The  jury  is  instructed  that  unless 
the  plaintiff  has  satisfied  them  by  the  preponderance  of  the 
testimony  that  Thornton  was  struck  by  the  rear  end  of  the 
said  string  of  cars  as  it  backed  down  through  the  yard,  or 
some  car  thereof,  and  killed,  there  can  be  no  recovery  in  this 
case,  but  the  verdict  must  be  for  the  defendant. 

By  the  Court:  I  think  counsel  meant  to  say  "some  part 
thereof  struck  him  and  knocked  him  down"  instead  of  "some 
car  thereof," 

(Counsel  replies  in  the  affirmative.) 

I  charge  you  that.  If  you  find  that  he  met  his  death  that 
way  by  either  being  run  down  or  knocked  under  the  train, 
by  either  that  string  of  cars  or  one  on  the  main  line,  they 
complain  of,  if  either  of  those  caused  his  death  through 
some  act  of  negligence  alleged  in  the  complaint,  then  plaintiff 
would  be  entitled  to  recover  by  reason  of  the  fact  that 
deceased  left  beneficiaries,  as  required  by  the  statute,  if  you 
so  find.  I  will  charge  you  that  coupled  with  this  under- 
standing. My  understanding  of  the  law  is  that  if  he  was 
injured  by  either  the  train  of  cars  on  the  main  line  or  by  this 
string  of  cars,  of  which  you  have  heard  spoken,  and  run 
over  by  either,  or  knocked  down  by  either,  and  run  over  by 
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one,  and  that  act  that  caused  his  death  was  the  proximate 
result  of  some  act  of  negligence  complained  of  in  the  com- 
plaint, then  the  defendant  would  be  liable;  but,  if  he  was 
injured  and  was  not  injured  that  way  at  all,  but  by  some 
other  act  of  negligence  on  the  part  of  the  defendant,  it  would 
not  be  liable.  It  must  be  some  act,  or  acts  of  negligence 
complaint,  the  defendant  is  not  liable  here,  and  it  would  be 
death  as  herein  alleged,  by  some  act,  or  acts  alleged  in  the 
complaint,  the  defendant  is  not  liable  here,  and  it  would  be 
your  duty  to  write  a  verdict  for  the  defendant. 

XIX.  The  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
the  jury  that  Thornton  came  to  his  death  in  the  manner  and 
by  the  means  alleged  and  set  forth  in  the  complaint,  and  as 
the  result  of  the  negligent  acts  set  forth  therein,  and,  if  the 
jury  in  this  case  is  unable  to  say  from  the  preponderance  of 
the  testimony  that  the  rear  end  of  the  said  string  of  cars,  or 
some  car  thereof,  struck  him  and  knocked  him  down  and 
killed  him  as  alleged  in  the  complaint,  they  must  find  for 
the  defendant. 

By  the  Court :  I  charge  you  that,  Mr.  Foreman,  provided 
that  if  that  string  of  cars,  or  that  train  of  cars  on  the  main 
line,  if  either  knocked  him  down  and  caused  him  to  be  run 
over  and  if  that  striking  him  was  the  proximate  result  of 
some  act  of  negligence  of  the  defendant  company,  com- 
plained of  in  the  complaint,  then  the  plaintiff  would  be  enti- 
tled to  recover,  if  she  has  proven  that  deceased  left  a  wife 
and  children. 

XX.  That  if  after  hearing  all  the  testimony  the  jury  can 
not  say  whether  Thornton  came  to  his  death  in  the  manner 
alleged  in  the  complaint — that  is,  by  being  struck  by  the 
rear  end  of  the  string  of  cars  or  a  car  thereof,  or  from  some 
other  cause,  or  in  some  other  way,  a  verdict  must  be  ren- 
dered for  the  defendant. 

By  the  Court :  I  will  charge  you  in  my  own  language.  If 
you  cannot  say  after  careful  consideration  of  all  the  testi- 
mony in  what  manner  this  man  came  to  his  death,  through 
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what  negligence  or  acts  of  negligence  he  came  to  his  death 
operating  as  a  proximate  cause — if  you  cannot  say  where  lies 
the  greater  weight  of  evidence  in  this  case,  then  it  is  your 
duty  to  write  a  verdict  for  the  defendant,  because  in  order  to 
justify  plaintiff's  recovery,  she  must  show  that  the  deceased 
came  to  his  death  in  the  manner  suggested  in  her  complaint 
and  by  reason  of  the  particular  acts  of  negligence  complained 
of,  and  unless  she  does  so,  she  is  not  entitled  to  recover. 

XXI.  That  the  mere  fact  that  plaintiff's  intestate  was 
killed  gives  no  right  of  action,  nor  is  there  any  presumption 
of  negligence  from  the  fact  that  an  employee  was  killed,  but 
the  burden  is  on  plaintiff  to  prove  that  he  was  killed  by  the 
rear  end  of  the  string  of  cars,  or  some  car  thereof,  as 
alleged,  and  as  a  result  of  the  negligence  alleged. 

By  the  Court :  I  have  covered  that  in  my  charge. 

Now,  gentlemen,  I  have  taken  a  great  deal  of  time,  about 
half  as  much  as  I  have  allowed  counsel,  because  I  want  you 
to  understand  this  case.  This  is  a  new  act  under  which  this 
case  is  brought,  new  to  us  although  it  has  been  on  the  books 
since  1908,  and  it  is  very  important  that  both  the  Judge  and 
the  jury  should  understand  the  legal  duties  devolved  upon 
the  railroad  to  its  servants,  and  by  that  I  mean  employees, 
every  employee  is  a  servant  under  the  law.  I  do  not  mean 
to  speak  disrespectfully  of  deceased  in  referring  to  him  as 
"servant."  I  speak  of  him  as  a  servant  only  in  sight  of  the 
law.  It  is  our  duty  to  fully  understand  what  the  law  is  as 
it  is  your  duty  to  fully  understand  what  the  facts  are,  and  it 
is  up  to  you.  If  plaintiff  is  entitled  to  recover  at  all,  she 
must  Recover  by  reason  of  the  fact  that  she  has  established, 
by  the  greater  weight  of  evidence,  her  cause  of  action,  and 
that  defendant  has  failed  to  establish,  by  greater  weight  of 
evidence  its  plea  of  assumption  of  risk,  and  then  in  its  other 
defense,  contributory  negligence.  If  you  should  find  that 
deceased  was  guilty  of  contributory  negligence,  that  would 
only  mitigate  the  damages  to  be  allowed  plaintiff,  if  she  is 
otherwise  entitled  to  recover. 

24r-98. 
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I  am  handing  you  the  complaint  and  answer  in  this  case, 
and  if  you  desire  to  refresh  your  memory  as  to  the  issues 
raised  in  the  pleading,  you  may  read  them.  I  am  going  to 
give  you  plenty  of  time  in  which  to  consider  this  case.  Now 
take  this  (indicating)  and  write  your  verdict  on  the  back  of 
the  original  complaint.  Let  your  verdict  be  in  this  form. 
If  you  find  for  plaintiff,  say :  "We  find  for  plaintiff  so  many 
dollars,"  writing  it  out  in  words  and  not  in  figures.  If  you 
find  for  defendant,  say:  "We  find  for  defendant."  That  is 
all  you  need  say,  for  the  defendant  is  not  seeking  to  recover 
anything.  Underneath  your  verdict,  Mr.  Foreman,  sign 
your  name  and  under  that  write  the  word  "Foreman." 

The  defendant's  sixth,  seventh,  eighth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  eighteenth  and 
nineteenth  exceptions,  were  as  follows : 

VI.  Because  his  Honor  erred  in  instructing  the  jury  that 
they  would  have  a  right  in  estimating  damages  to  take  into 
consideration  the  question  as  to  whether  or  not  the  married 
daughter  of  the  plaintiff's  deceased  would  have  reasonably 
expected  any  contribution  to  her  support  from  her  father,  if 
living.  It  is  respectfully  submitted,  that  in  the  absence  of 
proof,  no  damages  could  be  awarded  to  the  plaintiff  on 
account  of  said  married  daughter,  and  in  this  case  there  was 
no  proof  of  any  expectation  of  financial  assistance  from  the 
plaintiff's  deceased,  to  such  married  daughter,  and  therefore 
it  was  in  error  to  allow  the  jury  to  pass  upon  this  question 
and  to  speculate  as  to  such  damages. 

VII.  Because  his  Honor  erred  in  charging  the  juryas  to 
whether  or  not  the  father  would  have  made  contributions 
towards  the  support  of  his  married  daughter,  as  follows: 

"Would  he  probably  have  granted  it?  While  you  may 
allow  children  to  recover  under  this  act,  who  are  beyond  the 
age  of  twenty-one  years,  it  must  be  by  reason  of  some  inabil- 
ity or  incapacity  of  the  children  to  earn  a  livelihood,  because 
this  act  was  intended  to  compensate  people  who  are  depend- 
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ent  relatives,  who  are  dependent  upon  the  deceased  for  sup- 
port, and  only  to  the  extent  to  which  they  are  dependent. 
Those  are  matters  for  you  to  take  into  consideration." 

The  error  consists  in  this,  that  there  was  no  evidence  in 
this  case  that  the  said  married  daughter  was  unable  or  inca- 
pable of  earning  a  livelihood,  or  that  her  husband  was  unable 
or  incapable  of  earning  a  livelihood  for  her,  and  there  was 
no  evidence  that  she  was  either  dependent  or  likely  to  be 
dependent  upon  the  plaintiff's  deceased,  and  it  was,  there- 
fore, error  to  submit  this  to  the  jury  and  allow  it  to  speculate 
upon  these  matters. 

VIII.  Because  his  Honor  erred  in  charging  the  jury  as 
follows:  "You  will  take  into  consideration,  Mr.  Foreman, 
his  reasonable,  if  any,  expectancy  of  increased  experience  by 
reason  of  increased  knowledge  of  his  business  in  considering 
whether  or  not  that  would  have  probably  increased  his  earn- 
ing capacity."  In  that  connection,  Mr.  Foreman,  take  into 
consideration  whether  or  not  he  would  have  contributed 
more  to  the  support  and  maintenance  of  his  family  had  his 
earnings  increased." 

The  error  consists  in  this,  that  there  was  no  allegation  or 
proof  that  plaintiff  expected,  or  had  any  reason  to  expect, 
any  increased  earning  capacity,  or  that  it  was  probable,  and 
it  is  respectfully  submitted  that  such  being  the  case,  his 
Honor  erred  in  allowing  the  jury  to  speculate  upon  this 
question  and  to  take  into  consideration  matters  not  raised, 
either  by  the  pleadings  or  the  proof.  Under  the  act  in  ques- 
tion only  such  damages  could  be  recovered  as  were  proved 
to  have  been  suffered  and  there  was,  and  is  no  proof,  nor  evi- 
dence that  plaintiff's  intestate  expected,  or  had  any  right  to 
expect,  any  increase  in  his  wages  over  and  above  what  he 
was  at  that  time  receiving. 

It  is,  therefore,  submitted  that  said  charge  was  harmful 
to  the  defendant  herein  and  erroneous. 

XI.  Because  his  Honor  erred  in  charging  the  jury  in 
response  to  the  eleventh  request  to  charge  that  if  the  yards 
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of  the  defendant,  where  Thornton  had  to  work,  were  insuffi- 
ciently lighted  out  of  the  negligence  of  the  defendant,  then 
the  said  Thornton  could  not  be  held  to  assume  any  risks 
caused  by  the  said  insufficient  lighting.  It  is  submitted  that 
under  the  Federal  law,  applicable  to  this  case,  that  when 
Thornton  entered  the  employ  of  the  defendant,  knowing 
how  the  yards  were  lighted,  and  being  a  man  of  mature 
years,  and  judgment,  he  assumed  the  risks  of  all  injuries 
resulting  from  the  manner  in  which  the  defendant  lighted  its 
yards  and  as  to  him  that  manner  of  lighting  was  not  negli- 
gence. 

The  charge  was  further  erroneous  in  this,  that  the  undis- 
puted evidence  in  this  case  shows  that  the  yards  were  prop- 
erly lighted,  and  that  the  employees  of  the  company  had 
lights  suitable  for  operating  trains,  and  it  was  error  to  allow 
the  jury  to  pass  upon  this  uncontradicted  testimony  and  to 
find  contrary  to  it  without  evidence. 

XII.  Because  his  Honor  erred  in  charging  the  jury  that 
under  the  acts  of  Congress,  upon  which  this  case  was 
founded,  the  employee  of  railroad  companies  does  not 
assume  the  risks  of  injury,  which  are  brought  about  by  the 
negligence  of  the  railroad  company.  The  error  consists  in 
this:  the  charge  can  only  be  applicable  to  the  manner  in 
which  the  defendant  lighted  its  yards,  and  the  facts  in  this 
case  showing  that  the  plaintiff's  intestate  entered  the  employ 
of  the  defendant,  knowing  how  the  yards  were  lighted,  and 
that  he  continued  in  the  employ  of  the  defendant,  using  such 
lights  as  were  furnished  him  without  objection,  he  assumed 
all  risks  incident  to  the  performance  of  his  duties  with  such 
lights,  even  though  it  may  have  been  negligence  on  the  part 
of  the  defendant  in  not  furnishing  other  lights. 

The  charge  was  further  erroneous  in  that  as  to  Thornton 
it  was  not  negligence  to  so  light  the  yards  of  the  defendant 
by  reason  of  the  fact  that  he  entered  the  employ  of  the 
defendant,  knowing  how  the  yards  were  lighted.  He  was 
a  man  of  mature  years  and  judgment  and  continued  in  the 


Digits 


zed  by  GoOgle 


Thornton  v.  Railway.  878 

Rep.]  April  Term,  1914. 

employ  of  the  defendant  knowing  that  the  yards  were  so 
lighted,  and  as  to  him  it  was  not  negligence  to  carry  on  the 
business  of  the  defendant  in  this  way. 

XIII.  Because  his  Honor  charged  the  jury  in  response  to 
the  eleventh  request  of  the  plaintiff  as  follows:  "I  charge 
you  that,  Mr.  Foreman,  but  I  charge  you  that  after  reaching 
the  age  of  twenty-one  years,  or  married,  children  are  not 
permitted  to  recover ;  a  father  may  not  be  legally  responsible 
for  the  support  and  maintenance  of  his  children  after  they 
are  twenty-one  years  of  age,  but  if  they  should  be  sick  and 
helpless,  they  would  have  a  right  to  expect  the  parents  to 
assist  them  in  making  a  support*  You  are  to  take  into  con- 
sideration what  they  would  reasonably  have  a  right  to  expect 
in  the  event  of  such  conditions." 

(a)  It  is  submitted  that  the  said  charge  in  so  far  as  it  is 
assist  the  min  making  a  support.  You  are  to  take  into  con- 
sideration what  they  would  reasonably  have  a  right  to  expect 
a  charge  upon  the  facts  in  this  case,  contrary  to  the  provi- 
sions of  the  Constitution  of  this  State  forbidding  Judges 
from  charging  juries  with  respect  to  matters  of  fact. 

(b)  It  is  submitted  that  the  charge  was  erroneous  in  that 
there  is  no  evidence  in  the  case  that  either  of  the  children 
is  sick  or  helpless  or  likely  so  to  be,  ana  for  that  reason  they 
will  need  any  assistance  from  the  parent  after  arriving  at 
the  age  of  twenty-one  years,  or  since  marriage,  and  there- 
fore the  charge  of  his  Honor  permitted  the  jury  to  speculate 
as  to  matters  of  damages  in  this  case  without  proof. 

(c)  It  is  further  submitted  that  under  the  Employers'  Lia- 
bility Act  in  this  case,  no  damages  can  be  recovered  except 
pecuniary  damages  proved  to  have  been  suffered ;  and  in  this 
case  there  is  no  allegation  or  evidence  as  to  damages  result- 
ing from  a  sick  or  helpless  condition  of  children  after  they 
reached  the  age  of  twenty-one  years,  or  married,  and  it  was 
error  for  his  Honor  to  instruct  the  jury  to  take  that  matter 
into  consideration.  There  was  no  evidence  from  which  a 
reasonable  expectancy  of  such  event  might  be  anticipated, 
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and  it  was  error  to  allow  the  jury  to  speculate  as  to  such 
damages. 

The  charge  was  further  erroneous  in  that  it  allowed  the 
jury  to  add  to  the  damages  purely  a  speculative  amount 
without  evidence  to  support  it  and  at  the  mere  caprice  of  the 
jury.  Such  damages  cannot  be  awarded  under  the  provi- 
sions of  the  Federal  Employers'  Liability  Act. 

XIV.  Because  his  Honor  erred  in  refusing  to  charge  the 
sixteenth  request  of  the  defendant  as  follows: 

"The  jury  is  instructed  that  under  the  Federal  law,  when 
plaintiff's  decedent  entered  the  employ  of  the  defendant  he 
assumed  therisks  incident  to  the  defendant's  manner  of  per- 
forming its  duties.  He  was  a  man  of  mature  years,  judg- 
ment, and  discretion,  and  knew  the  dangers  ordinarily  inci- 
dent to  working  in  a  yard  where  the  tracks  are  close 
together,  and  of  working  in  the  yard  where  he  lighted  him- 
self with  lamps,  and  the  jury  is  instructed  that,  knowing 
these  facts,  it  was  not  negligence  as  to  him  for  the  master 
to  perform  and  carry  on  its  business  without  lights  other 
than  the  lanterns  which  its  employees  carried  in  the  yard, 
and  he  assumed  the  risk  of  doing  the  business  assigned  to 
him  by  the  master  in  the  way  designated  and  assumed  all 
risks  incident  to  performing  its  said  duties,  without  the 
yards  being  lighted  except  as  provided  for  him  by  the 
master." 

It  is  respectfully  submitted  that  the  said  requests  stated 
nothing  but  the  admitted  facts  cf  the  case,  and  the  law  appli- 
cable to  the  admitted  facts;  and  that  his  Horor  erred  in  not 
charging  the  said  request  as  submitted  and  erred  in  modify- 
ing the  same,  by  allowing  the  jury  to  say  without  evidence  to 
support  it  that  the  place  was  not  reasonably  safe  for  the 
plaintiff's  intestate  to  perform  its  duties,  when  the  undis- 
puted testimony  shows  that  as  to  plaintiff's  intestate  there 
was  no  negligence  in  the  manner  in  which  its  yards  were 
lighted,  and  that  he  assumed  all  risks  incident  to  performing 
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his  duties  in  the  yard  of  the  defendant  with  the  lights  fur- 
nished him. 

The  refusal  to  charge  the  said  request  effectually  denied  to 
defendant  the  plea  of  assumption  of  risks  to  which  it  was 
entitled  under  the  Federal  Employers'  Liability  Act. 

XV.  Because  his  Honor  erred  in  not  charging  the  jury  at 
the  request  of  the  defendant  in  its  seventeenth  request  to 
charge  to  the  effect  that  the  undisputed  testimony  in  this 
case  shows  that  Thornton  was  not  killed  while  inspecting 
train  No.  25.  It  is  respectfully  submitted  that  the  undis- 
puted testimony  shows  that  he  was  not  so  killed  and  his 
Honor  should  have  charged  the  request  as  submitted. 

XVI.  Because  his  Honor  erred  in  not  charging  the  jury  in 
response  to  the  eighteenth  request  that  the  only  charge  made 
in  addition  to  the  allegation  that  plaintiff's  intestate  was 
killed  while  inspecting  train  No."  25  is  that  while  he  was  in 
the  yard  of  the  defendant  for  the  purpose  of  inspecting 
train  No.  25,  a  string  of  cars  backed  down  upon  him  and 
the  rear  end  of  the  said  string  of  cars,  or  some  part  thereof, 
struck  him  and  knocked  him  down  and  he  was  killed  in  that 
way  through  the  negligence  of  the  defendant,  as  alleged  in 
the  complaint  and  erred  in  not  instructing  the  jury  that 
unless  the  plaintiff  has  satisfied  them  by  the  preponderance 
of  the  testimony  that  Thornton  was  struck  by  the  rear  end 
of  the  said  string  of  cars  as  it  backed  down  through  the 
yard,  or  some  part  thereof,  and  killed,  there  can  be  no  recov- 
ery but  the  verdict  in  this  case  must  be  for  the  defendant, 
and  erred  further  in  instructing  the  jury  in  response  to  the 
said  request  that  if  Thornton  was  struck  by  train  No.  25  and 
knocked  under  the  string  of  cars,  or  that  if  he  was  struck  by 
train  No.  25  and  killed  through  the  negligence  of  the  defend- 
ant, the  plaintiff  might  recover. 

It  is  submitted  that  the  eighteenth  request  to  charge  cor- 
rectly states  the  issues  joined  by  the  pleadings  in  this  case, 
and  it  was  erroneous  in  his  Honor  not  to  so  charge  the  jury. 
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It  is  further  submitted  that  his  Honor  erred  in  charging 
the  jury  that  if  plaintiff  was  struck  by  the  train  of  cars  on 
the  main  line  and  that  if  either  of  the  string  of  cars  or  the 
train  of  cars  on  the  main  line  caused  his  death  through  some 
act  of  negligence  alleged  in  the  complaint,  then  plaintiff 
would  be  entitled  to  recover.  It  is  respectfully  submitted 
that  there  is  no  allegation  that  plaintiff  was  struck  by  the 
train  of  cars  on  the  main  line,  and  absolutely  no  proof  to 
such  effect  and  to  allow  the  jury  to  render  a  verdict  on  this 
ground  was  to  allow  it  to  find  a  verdict  for  the  plaintiff  on  an 
issue  not  raised  by  the  pleadings  and  on  purely  speculative 
grounds. 

XVIII.  Because  his  Honor  erred  in  charging  the  jury  as 
follows:  "Now,  gentlemen,  every  servant  assumes  the  risk 
or  risks,  I  will  say,  that  are  ordinarily  incident  to  his  employ- 
ment. That  does  not  include  the  risk  of  the  negligence  of  a 
fellow  servant,  and  never  includes  the  risks  of  the  negligence 
of  the  master  in  the  performance  of  one  of  these  nondele- 
gable, nonassignable  duties. 

It  is  submitted  that  this  charge  can  only  be  applicable  in 
this  case  to  the  charge  that  the  grounds  were  insufficiently 
lighted.  It  is  further  submitted  that  the  undisputed  testi- 
mony shows  that  plaintiff's  intestate  was  a  man  of  mature 
years  and  judgment  and  that  he  entered  the  employ  of  the 
defendant,  knowing  how  the  yards  were  lighted,  and  that  he 
continued  in  the  employ  of  the  defendant,  knowing  that  the 
yards  were  so  lighted,  and  even  though  the  defendant  may 
have  been  negligent  in  this,  yet  he  would  assume  all  risks  of 
injuries  suffered  thereby,  especially  if  he  fully  appreciated 
the  dangers  thereof.  That  his  Honor  erred  in  not  so  charg- 
ing the  jury  and  erred  in  charging  the  jury  to  the  contrary. 
The  charge  had  the  effect  of  denying  to  defendant  the  plea 
of  assumption  of  risks  as  provided  for  by  the  Federal 
Employers'  Liability  Act. 

XIX.  Because  his  Honor  erred  in  charging  the  jury  in 
response  to  the  twelfth  f-equest  of  the  plaintiff :  "That  under 
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the  act  of  Congress,  on  which  this  action  is  founded,  an 
employee  of  a  railway  company  does  not  assume  the  risk  of 
injury  which  is  brought  about  by  the  negligence  of  the  rail- 
way company." 

It  is  submitted  that  this  request  to  charge  in  this  case  is 
applicable  only  to  the  allegations  that  the  yards  in  this  were 
insufficiently  lighted.  It  is  submitted  that  the  undisputed 
testimony  shows  in  this  case  that  plaintiff's  intestate  entered 
the  employ  of  the  defendant,  knowing  that  the  yards  were 
lighted  by  flambeaux  and  reflectors  and  in  no  other  way,  and 
that  he  continued  in  the  employ  of  the  defendant  knowing 
this  fact,  and  knowing  that  trains  were  operated  in  the  yards 
by  such  flambeaux  and  lights,  and  the  only  reasonable  infer- 
ence to  be  drawn  from  the  testimony  is  that  he  appreciated 
the  dangers  thereof  and  assumed  the  risks  incident  to  the 
defendant's  so  lighting  its  yard,  even  though  in  this  respect 
it  might  have  been  negligent. 

It  is  further  submitted  that  in  any  view  of  the  case  the 
charge  was  erroneous  and  his  Honor  should  have  left  it  to 
the  jury  under  the  facts  of  the  case  to  say  whether  or  not 
plaintiff's  intestate  assumed  the  risks  of  injuries  arising 
from  this  manner  of  lighting  the  yard,  even  though  the 
defendant  may  have  been  negligent  in  so  doing. 

The  charge,  it  is  submitted,  had  the  effect  of  denying  to 
defendant  the  plea  of  assumption  of  risks  to  which  it  was 
entitled  under  the  Federal  Employers'  Liability  Act. 

Mr.  /.  L.  Glenn,  for  appellant,  cites :  Death  not  shown  to 
be  due  to  defendants  negligence:  80  S.  C.  469 ;  72  S.  C. 
398 ;  2  Labatt  Master  and  Servant,  sec.  837.  Assumption 
of  risk:  228  U.  S.  700 ;  223  U.  S.  1 ;  227  U.  S.  59 ;  21  S.  C. 
531,  547;  Pierce  on  Railroads  349;  72  S.  C.  347;  61  S.  C. 
478 ;  80  S.  C.  233 ;  86  S.  C.  229 ;  87  S.  C.  210 ;  55  S.  E.  483 ; 
136  S.  W.  644.  Charge  on  measure  of  damages:  228  U.  S. 
173;  227  U.  S.  147,  59. 
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Mr.  Wm.  P.  Greene,  also  for  appellant,  cites:  Assump- 
tion of  risk:  1  Labatt  Master  and  Servant  274,  274a;  4 
Thompson  Negligence,  sees.  4608,  4609,  4610;  147  U.  S. 
238;  122  U.  S.  189;  111  N.  Y.  550;  135  U.  S.  554;  109  U. 
S.  487;  211  U.  S.  459;  196  U.  S.  51;  80  S.  C.  238;  86  S.  C. 
235;  74  S.  C.  425;  21  S.  C.  574;  191  U.  S.  64;  87  S.  C.  213; 
86  S.  C.  — . 

Mr.  Wm.  N.  Graydon,  for  respondent,  cites:  Circum- 
stantial evidence  of  defendant's  negligence  as  proximate 
cause  of  decedent's  death:  191  U.  S.  64.  Duty  toward 
employees  in  railroad  yards:  67  S.  C.  141.  Assumption  of 
risks:  223  U.  S.  1;  32  Sup.  Ct.  169;  156  L.  Ed.  327;  65  S. 
C.  302 ;  60  S.  C.  9 ;  75  S.  C.  303 ;  Const.,  art.  IX,  sec.  15 ;  75 
S.  C.  68.  Charge  on  damages  unprejudicial  and  not  called 
to  the  attention  of  trial  Court:  72  S.  C.  361;  44  S.  C.  346; 
75  S.  C.  469;  68  S.  C.  38;  74  S.  C.  102,  135;  80  S.  C.  410; 
95  S.  C.  196;  61  S.  C.  474. 

April  27,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts.   • 

This  was  an  action  by  plaintiff  for  the  alleged  wrongful 
killing  of  plaintiff's  intestate,  J.  F.  Thornton,  by  the  defend- 
ant, for  damages  under  the  Federal  Employers'  Liability  Act. 
The  cause  was  tried  before  his  Honor,  Judge  Prince,  and  a 
jury,  at  the  April  term  of  the  Court,  1913,  for  Abbeville 
county,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$8,500.  After  entry  of  judgment,  the  defendant  appeals 
and  by  nineteen  exceptions,  some  of  which  are  subdivided, 
complains  of  error  on  the  part  of  his  Honor,  but  raises  prac- 
tically six  questions:  First.  Error  in  allowing  the  plaintiff 
to  amend  her  complaint.  At  the  hearing  of  the  case  in  this 
Court  the  defendant  abandoned  this  exception.  The  second 
question  raised  by  the  exceptions  alleges  error  in  refusing  to 
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direct  a  verdict  for  the  defendant,  moved  for  as  set 
1,  5  out  in  exceptions  two,  three,  and  four.  It  is  so  well 
settled  that  if  there  is  any  competent  testimony  to  go 
to  the  jury,  a  nonsuit  can  not  be  granted  or  verdict  directed, 
that  quotation  of  authority  is  unnecessary.  It  has  been  fur- 
ther decided  that  the  failure  to  prove  one  of  several  acts  of 
negligence  alleged  does  not  furnish  any  ground  for  the  direc- 
tion of  a  verdict.  Cain  v.  Railroad  Co.,  74  S.  C.  90,  54  S 
E.  244.  "Whenever  there  is  any  competent  testimony  it  is 
the  duty  of  the  Judge  to  submit  the  case  to  the  jury.,,  Buist 
Co.  v.  Mercantile  Co.,  73  S.  C.  48,  52  S.  E.  789. 

There  is  no  dispute  that  the  plaintiff's  intestate  was  killed 
by  the  train,  that  the  yards  were  .not  lighted,  and  the  evi- 
dence shows  that  there  was  no  one  on  the  back  of  the  cars  to 
giving  warning,  and  there  is  no  contention  that  any  warning 
was  given.  The  question,  then,  is :  Was  the  plaintiff's  intes- 
tate wrongfully  or  negligently  killed  by  the  defendant  com- 
pany, its  agents,  or  servants?  A  case  is  usually  made  out  by 
the  positive  testimony  of  eyewitnesses,  to  a  transaction,  who 
swear  they  saw  the  occurrence,  and  describe  how  it 
occurred.  In  this  case  we  have  no  positive  testimony  as  to 
how  it  occurred  as  no  witness  saw  how  it  happened,  and  we 
must  resort  to  the  evidence  of  circumstances  to  arrive  at  a 
conclusion  as  to  how  it  occurred,  and  say  whether  or  not 
there  was  sufficient  evidence  in  the  case  for  his  Honor  to 
submit  the  question  to  the  jury,  as  to  whether  or  not 
deceased  was  killed  negligently,  by  the  defendant,  in  any  of 
the  particulars  alleged  and  specified  in  the  complaint.  There 
was  evidence  in  the  case  to  show  that  when  the  deceased  left 
the  office,  to  inspect  train  No.  25  coming  into  the  yards,  at 
the  same  time  a  switch  engine,  with  a  number  of  cars  back 
of  it,  was  coming  down  the  yard.  On  this  switch  engine 
train  there  was  no  light  on  the  rear  of  the  train,  which  was 
the  front  part  as  it  was  pushed  down  the  yards,  and  no  one 
was  going  ahead  of  it  to  warn  the  other  employees  in  the 
yard.     No  one  was  on  the   front  of  the  leading  car  as 
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required  by  the  rules.     There  was  no  light  on  the  end  of  the 
cars,  and  no  warning  was  given  of  its  approach.     Train  No. 
25  was  coming  in  on  main  line  when  deceased  started  to 
inspect  it.     The  switch  engine  and  cars  were  backing  down 
track  No.  1  at  the  same  time  train  No.  25  was  coming  in  the 
yard.     Thornton  was  missed  by  White  when  he  started  to 
inspect  train  No.  25.     His  evidence  is  that  there  was  a  car, 
five  or  six  cars  from  the  caboose,  that  had  some  flat  wheels 
and  he  stopped  there  to  see  about  the  wheels  and  also  looked 
for  Thornton,  but  did  not  see  him  as  he  was  not  on  the  other 
side  of  the  car  where  he     should  have  b£en.     White  and 
Thornton,  the  inspectors,  were  accustomed  to  walk  down  to 
the  train  as  it  came  into  the  yard,  watch  the  train  as  it  passed 
by,  so  that  by  the  time  the  train  stopped  they  would  be  at  the 
rear  of  the  train  when  they  would  start  the  inspection.     On 
this  night  White,  one  of  the  inspectors,  got  to  the  station  but 
saw  nothing  of  Thornton.     After  inspecting  the  train  on 
both  sides  and  still  seeing  nothing  of  Thornton  he  mentioned 
this  to  several  persons  and  reported  to  them  that  Thornton 
was  missing.     White  then  inspected  two  trains  before  he 
heard  that  Thornton  had  been  killed.     When  White  first 
saw  him  after  he  was  killed  he  was  lying  on  track  No.  1, 
south  of  the  office,  at  the  shops.     It  would  appear  from  the 
evidence  that  he  was  killed  on  the  north  side  of  the  office  and 
dragged  down  track  No.  1  to  the  south  side.     The  cars  that 
were  cut  were  backed  down  track  No.  1  for  the  purpose  of 
attaching  them  to  the  rear  end  of  train  No.  25,  which  was 
to  rtjn  from  there  to  Atlanta  as  a  double-header.     The  evi- 
dence further  shows  that  the  cap  and  torch  of  Thornton 
were  found  last,  on  north  of  office,  the  cap  between  track 
No.  1  and  the  main  line,  the  torch  about  two  yards  off,  some 
parts  of  his  clothing  were  found  in  the  middle  of  track  No. 
1,  and  there  were  signs  that  he  had  been  dragged  in  the  mid- 
dle of  track  No.  1.     The  conductor  of  train  No.  25  having 
heard  of  deceased's  death  examined  his  train  at  Elberton, 
Georgia ;  he  found  pieces  of  flesh  on  the  ninth  car  from  the 
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caboose,  and  on  up  for  several  cars  towards  the  engine,  thus 
creating  an  inference  that  the  cut  off  cars  when  they  were 
backed  down  track  No.  1,  might  have  run  over  and  killed 
Thornton,  and  then  dragged  the  body  down  the  track 
towards  the  depot,  and  then  dragged  it  back  past  the  office  to 
the  south  side  of  the  office.  A  number  of  cars  had  run  over 
him.  Eighteen  cars  from  the  rear  end  had  been  shoved 
down  the  track.  The  sighs  of  dragging  were  first  seen 
about  one  hundred  and  fifty  yards  north  of  the  office,  and 
there  were  signs  that  he  had  been  dragged  down  approxi- 
mately one  hundred  yards  north  of  the  office.  The  evidence 
was  that  the  yard  was  dark.  It  was  in  evidence  that  the 
boy,  who  found  the  body,  could  not  tell  what  it  was  until  he 
struck  a  match.  There  was  evidence  that  another  train,  No. 
22,  came  in  after  Thornton  went  out  to  inspect  No.  25,  and 
left  before  his  body  was  discovered,  and  it  is  not  clear  what 
time  this  train  No.  22  came  in  by  the  evidence.  Engineer  A. 
J.  Andrews  testifies  that  he  is  an  engineer,  lives  at  Abbeville, 
and  his  run  is  between  Monroe  and  Atlanta;  that  he  remem- 
bers the  night  Thornton  was  killed,  and  that  No.  25  came  in 
that  night  about  twelve  o'clock,  and  that  it  came  in  ahead  of 
No.  22,  and  that  No.  25  was  the  train  that  Thornton  should 
have  inspected,  and  he  thinks  that  No.  22  came  in  about 
twelve-thirty;  that  No.  22  was  due  to  leave  at  one-twenty 
and  left  on  time.  As  has  been  said  there  is  no  eyewitnesses 
to  the  killing.  There  is  nothing  proven  by  eyewitnesses  as 
to  whether  the  negligence  of  defendant,  or  negligence  of 
deceased,  or-  his  contributory  negligence,  caused  the  accident. 
The  evidence  shows  deceased  was  in  a  normal  condition  of 
mind  when  he  left  to  inspect  the  cars,  and  there  is  no  sug- 
gestion that  he  committed  suicide.  In  the  absence  of  proof 
to  the  contrary  the  presumption  is  that  he  was  attempting  to 
carry  out  the  duties  of  his  employment,  for  which  he  had 
contracted,  with  due  care  and  precaution,  and  while  plaintiff 
cannot  recover  unless  some  of  the  specifications  of  negli- 
gence alleged  are  proven  and  it  is  shown  in  some  way  that 
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the  defendant  was  derelict  in  its  duty  and  this  dereliction  and 
negligence  was  the  proximate  cause  of  the  injury,  yet  this 
can  be  established  by  facts  and  circumstances  proven  to 
establish  these  particular  facts,  and  while  one  fact  or  cir- 
cumstance proven  may  not  be  sufficient  to  establish  a  particu- 
lar fact  a  number  of  facts  proven,  combined  together,  may 
make  out  a  chain  of  circumstances  that  establish  a  fact,  and 
this  chain  of  circumstances  in  this  case  may  establish  on  the 
part  of  the  plaintiff  the  negligence  in  whole  or  in  part  alleged 
in  her  complaint  as  the  basis  for  recovery  of  damages.  As 
was  said  by  Mr.  Chief  Justice  Gary  in  Smyly  et  al.  v.  Col- 
leton Cypress  Co.,  95  S.  C.  347,  78  S.  E.  1026 :  "The  plain- 
tiffs relied  upon  a  number  of  facts  and  circumstances,  and 
while  no  particular  one  is  sufficient  to  show  that  they  were  in 
possession  of  the  lands  at  the  time  mentioned,  nevertheless, 
when  the  facts  are  considered  as  a  whole,  they  satisfy  us  that 
the  nonsuit  was  properly  refused."  The  rule  is  thus  stated 
in  Railroad  v.  Partlaw,  14  Rich.  237 :  "It  may  be  that  no 
one  of  the  facts  would  of  itself  warrant  the  inference  and 
yet  when  taken  together  they  would  produce  belief,  which  is 
the  object  of  all  evidence." 

In  Greenleaf  Evidence,  section  51a,  it  is  said:  "It  is  not 
necessary  that  the  evidence  should  bear  directly  upon  the 
issue.  It  is  admissible  if  it  tends  to  prove  the  issue,  or  con- 
stitutes a  link  in  the  chain  of  proof  although  alone  it  might 
not  justify  a  verdict  in  accordance  with  it." 

In  the  case  of  Choctaw,  O.  and  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  48  L.  Ed.  96,  24  Sup.  Ct.  24,  the  Court  said: 
"There  was  evidence  tending  to  show  that  McDade,  a  brake- 
man  in  the  employ  of  the  company,  was  killed  on  the  night 
of  August  19,  1900,  while  engaged  in  the  discharge  of  his 
duties  as  head  brakeman  on  a  car  on  one  of  company's 
trains.  McDade  was  at  his  post  of  duty,  and  when  last  seen, 
was  transmitting  a  signal  from  the  conductor  to  the  engineer 
to  run  past  the  station  of  Goodwin,  Arkansas,  which  the 
train  was  then  approaching.     The  train  passed  Goodwin  at 
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the  rate  of  20  to  25  miles  an  hour.  "  At  Goodwin  there  was 
a  water  tank,  having  attached  thereto  an  iron  spout,  which, 
when  not  in  use,  hung  at  an  angle  from  the  side  of  the  tank! 
Shortly  after  passing  Goodwin,  McDade  was  missed  from 
the  train,  and,  upon  search  being  instituted,  his  lantern  was 
found  near  the  place  on  the  car  where  he  was  at  the  time  of 
giving  the  signal.  His  body  was  found  at  a  distance  of  six 
hundred  and  seventy-five  feet  beyond  the  Goodwin  tank. 
There  was  also  testimony  tending  to  show,  from  the  loca- 
tion of  the  water  spout,  and  the  injuries  upon  the  head  and 
person  of  McDade,  that  he  was  killed  as  a  result  of  being 
struck  by  the  overhanging  spout.  The  car,  upon  which 
McDade  was  engaged  at  the  time  of  the  injury,  was  a  fur- 
niture car,  wider  and  higher  than  the  average  car,  and  of 
such  size  as  to  make  it  highly  dangerous  to  be  on  top  of  it  at 
the  place  it  was  necessary  to  be  when  giving  signals,  in  view 
of  the  fact  that  the  spout  cleared  the  car  less  than  the  height 
of  a  man  above  the  car  when  in  position  to  perform  the 
duties  required  of  him.  There  was  no  eyewitness  to  the 
exact  manner  of  the  injury  to  McDade,  and  it  is  urged  that 
the  Court  below  should  have  taken  the  case  from  the  jury 
because  of  the  lack  of  testimony  upon  this  point.  It  was  left 
to  the  jury  under  proper  instructions  to  find  out  whether 
McDade  came  to  his  death  in  the  manner  stated  in  the  decla- 
ration, and  the  Court  distinctly  charged  that,  unless  satis- 
fied of  this,  there  could  be  no  verdict  against  the  railroad 
company.  While  the  evidence  was  circumstantial,  it  was 
ample,  in  our  opinion,  to  warrant  the  submission  of  this 
question  to  the  jury  under  the  instructions  given." 

So,  we  say  in  the  case  at  bar,  without  further  discussion 
of  the  testimony,  after  carefully  studying  the  same,  that  the 
evidence  of  circumstances  was  ample  for  his  Honor  to  sub- 
mit the  case  to  the  jury,  and  these  exceptions  are  overruled. 

As  to  the  third  and  fourth  questions  to  be  determined  by 
the  Court,  which  are  the  exceptions  that  complain  of  error 
on  the  part  of  the  Judge  in  charging  in  regard  to  the  married 
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daughter,  and  in' charging  as  to  what  children  could 
6,  8  expect  of  a  parent,  and  in  charging  as  to  increased 

earning  capacity,  we  do  not  think,  after  carefully 
going  over  the  Judge's  charge  as  a  whole,  that  the  defendant 
was  probably  prejudiced  thereby  to  such  an  extent  as  to  war- 
rant a  reversal  by  this  Court.  He  told  them  in  the  plainest 
terms  he  could  use,  and  emphasized  this  by  repetition,  that 
the  law  "only  intended  to  reimburse  the  family  dependent 
upon  the  husband,  whose  death  was  caused  by  the  wrongful 
act  of  another,  you  can  allow  such  damages  as  those  persons 
are  reasonably  expected  to  receive,  and  no  more.  You  have 
a  right  in  determining  this  to  consider  the  ages  of  these  chil- 
dren. You  have  a  right  to  consider  the  fact  that  even 
though  a  child  be  of  good  physical  capacity,  and  intellectual 
capacity,  as  long  as  he  is  a  minor,  it  would  have  the  right  to 
reasonably  be  supported  or  maintained  by  his  father.  You 
would  have  the  right  to  consider  the  fact  that  the  daughter  is 
married,  if  she  is  married.  You  would  have  the  right  to 
take  into  consideration  the  question  as  to  whether  she  would 
have  reasonably  expected  any  contribution  to  her  support 
from  her  father,  if  living.  Would  he  probably  have  granted 
it  ?  While  you  may  allow  the  children  to  recover  under  this 
act  who  are  beyond  the  age  of  twenty-one  years,  it  must  be 
by  reason  of  some  inability  or  incapacity  of  the  children  to 
earn  a  livelihood,  because  this  act  was  intended  to  compen- 
sate people  who  are  dependent  relatives,  who  are  dependent 
upon  the  deceased  for  support,  and  only  to  the  extent  to 
which  they  are  dependent."  In  another  part  of  his  charge 
he  charged :  "All  you  can  take  into  consideration  is  the  loss 
of  financial  support;  it  makes  no  difference  under  this  act 
what  the  earning  capacity  of  the  deceased,  it  matters  not  how 
much  money  he  might  have  earned,  it  has  nothing  to  do  with 
this  case.  The  question  is :  How  much  did  he  contribute  to 
the  support  and  maintenance  of  his  wife  and  children?  That 
is  the  question,  and  the  burden  rests  upon  the  plaintiff  to 
show  how  much  he  contributed,  and  the  plaintiff  can  only 


Digits 


zed  by  GoOgle 


Thornton  v.  Railway.  885 

Rep.]  April  Term,  1914. 

recover  in  this  case,  if  she  is  entitled  to  recover  at  all,  the 
amount  she  has  shown  by  the  greater  weight  of  evidence  that 
she  and  her  children  have  been  deprived  of  by  the  death  of 
her  husband."  We  do  not  think  that  his  Honor's  modifica- 
tion of  the  defendant's  ninth  request  to  charge  complained  of 
by  defendant's  thirteenth  exception  should  be  sustained  as 
the  jury  could  not  have  been  misled  by  it,  or  the  defendant 
prejudiced  thereby,  even  if  it  were  erroneous  it  was  harm- 
less, as  there  was  nowhere  any  evidence  at  all  that  the 
deceased  contributed  one  cent  to  his  married  daughter,  or 
that  she  was  in  any  way  dependent  upon  him,  and  his  Honor 
repeatedly  explained  in  this  case  that  the  recovery  could  only 
be  for  his  wife  and  children  dependent  upon  him,  to  the 
amount  only  that  he  contributed  to  them,  and  we  see  no 
error  on  the  part  of  his  Honor  in  the  particulars  complained 
of.  We  see  no  error  on  the  part  of  his  Honor  in  modifying 
defendant's  eighth  request  to  charge,  complained  of  in 
defendant's  fourth  exception,  for  the  reason  that  in  his 
charge  he  has  informed  the  jury  that  it  was  immaterial  to  the 
question  how  much  the  deceased,  the  husband,  earned.  But 
"the  question  is,  how  much  did  he  contribute  to  the  support 
of  his  wife  and  children?"  If  he  was  in  error  it  was  harm- 
less and  not  prejudicial  taken  in  connection  with  his  charge. 
But  we  say,  in  being  requested  to  charge  the  eighth  request 
of  defendant,  he  had  the  right  to  add  to  it  and  charge  as  he 
did.     He  announced  a  sound  proposition  of  law. 

The  fifth  question  to  determine  is  that  made  by  the  excep- 
tions, which  allege  error  in  charging  the  law  as  to  assumption 
of  rides.  These  exceptions  cannot  be  sustained.  To  have  held 

this  would  have  been  in  conflict  with  Employers'  Lia- 
1)     bility  Act  as  construed  by  the  Supreme  Court  of  the 

United  States  in  the  case  of  Mondou  v.  New  York, 
New  Haven  and  Hartford  R.  R.  Co.,  223  U.  S.  1,  32  Sup. 
Ct.  169,  156,  Lawyers'  edition  327.  His  Honor's  charge  in 
reference  to  this  was  more  favorable  to  the  defendant  than 
defendant  was  entitled  to,  and  defendant  cannot  complain. 

25—98. 
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The  sixth  question  to  be  determined  is  that  made  by 
exceptions  fourteen,  fifteen  and  sixteen,  alleging  error  in 
refusing  to  charge  defendant's  seventeenth,  eighteenth  and 
nineteenth  requests. 

The  fourteenth  exception  is  overruled  by  what  has  been 
said  herein  as  to  assumption  of  risk. 

The  fifteenth  exception  is  overruled  for  the  reason  it 
would  have  been  a  charge  on  the  facts;  and  exception  six- 
teen is  overruled  as  his  Honor  had  in  his  own  language 
charged  the  law  embodied  therein  before  the  requests 

10  was  presented  to  him  and  in  substance  charged  this 
request.  After  a  thorough  investigation  and  con- 
sideration of  all  the  exceptions,  the  same  are  overruled  and 
judgment  affirmed. 

Mr.  Justice  Gage  did  not  sit  in  this  case. 

Note. — This  case  has  been  carried  on  writ  of  error  to  the  United 
States  Supreme  Court. 


8914 

STATE  v.  RILEY. 

(82  S.  E.  621.) 

Criminal  Law.     Homicide.    Evidence.    Dying  Declaration.     Charge. 

1.  A  declaration  and  belief  that  a  wound  will  eventually  cause  death 
does  not  show  that  deceased  declarant  had  abandoned  hope  of 
recovery  or  believed  death  to  be  imminent,  and  does  not  justify  the 
admission  of  the  declaration  in  evidence  against  the  person  charged 
with  the  homicide. 

2.  There  is  no  presumption  of  law  that  any  witness  will  tell  the  truth, 
and  a  charge  that  such  presumption  exists  is  error. 

Footnote. — Instruction  that  witness  is  presumed  to  speak  the  truth 
as  invading  province  of  jury,  see  State  v.  Taylor,  57  S.  C.  488,  85  S.  E. 
729,  76  Am.  St  Rep.  575,  and  note  in  14  L.  R.  A.  (N.  S.)  947.  As  to 
mental  and  physical  conditions  necessary  to  admission  of  dying  declara- 
tions, see  56  L.  R.  A.  881;  generally  as  their  admissibility,  see  note  in 
56  L.  R.  A.  358,  et  seq. 
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8.  A  charge  in  a  homicide  case,  that  4<the  drift  of  the  testimony  for  the 
defendant  is  that  the  killing  was  accidental — that  her  main  defense 
is  that  the  killing  was  an  accident"  is  not  prejudicial  to  the  defend- 
ant charged  with  the  homicide. 

4.  Ordinarily  it  is  not  permissible  to  instruct  the  jury  that  the*  testi- 
mony has  a  particular  drift. 

Before  DeVore,  J.,  Greenwood,  June,  1913.     Reversed. 

The  defendant,  Lily  Riley,  was  indicted  for  murder,  and 
being  convicted  of  manslaughter,  and  sentenced  to  impris- 
onment, appeals. 

The  facts  are  stated  in  the  opinion. 

The  exceptions  were  as  follows: 

1.  Because  it  was  error  to  charge  the  jury  as  follows: 
"The  drift  of  the  testimony  for  the  defendant  is  that  the 
killing  was  accidental — that  her  main  defense  is  that  this 
killing  was  an  accident,"  thereby  expressing  to  the  jury  his 
opinion  that  the  defendant's  testimony  only  drifted  towards 
proof  of  accidental  killing,  and  that  the  main  defense  was 
that  it  was  an  accident,  when  as  a  matter  of  fact,  the  main 
defense  was  that  defendant  did  not  commit  the  deed  she  is 
charged  to  having  committed. 

2.  Because  it  was  error  to  charge  the  jury  as  follows: 
"The  law  presumes  that  a  party  who  has  given  up  all  hope 
of  this  life  will  tell  the  truth,  because  he  knows  he  is  going 
to  meet  his  God  and  if  man  will  ever  tell  the  truth,  he  will 
then,"  it  being  submitted  that  it  is  the  duty  of  the  jury, 
under  the  law  of  this  State,  to  weigh  the  dying  declaration 
of  a  deceased  person,  and  determine  whether  such  declara- 
tions are  to  be  believed,  without  any  presumption  of  law 
that  he  will  tell  the  truth  being  taken  into  consideration. 

3.  Because  it  was  error  to  admit  the  declarations  of 
deceased,  since  it  did  not  appear  that  they  were  made  while 
declarant  was  in  extremis  and  after  every  hope  of  life  was 
gone,  it  being  submitted  that  it  is  the  impression  of  impend- 
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ing  death  and  not  the  rapid  succession  of  death  in  point  of 
fact,  which  renders  a  declaration  admissible,  and  the  belief 
of  the  declarant  that  he  might  ultimately  die  as  a  result  of 
his  injury  at  a  time  unlimited  and  indefinite  in  the  future 
is  not  sufficient  to  authorize  the  admission  of  his  statements 
as  a  dying  declaration. 

4.  Because  it  was  error  to  charge  that  the  said  declara- 
tions of  the  deceased  were  made  in  extremis,  under  the 
impression  of  impending  death  and  then  charge  the  jury 
that  they  must  weigh  them  just  as  they  would  other  testi- 
mony in  the  case,  it  being  submitted  that  such  charge  was 
calculated  to  mislead  and  did  mislead  the  jury  when  they 
took  into  consideration  these  subsequent  words  of  the 
charge:  "They  are  admitted  in  evidence  only  when  it  has 
been  shown  that  the  party  making  the  declaration  has 
given  up  all  hope  of  life,"  and  then  telling  the  jury  that 
they  have  a  right  to  differ  with  the  Judge  after  hearing  all 
the  testimony,  and  disregard  the  declarations,  such  charge 
being  tantamount  to  the  expression  of  his  opinion  on  the 
fact  which  he  had  submitted  to  them,  and  giving  them  the 
right  to  disregard  the  testimony. 

5.  It  was  error  to  charge  the  jury  that  it  was  in  their 
power  to  bring  in  a  verdict  of  guilty,  with  or  without 
recommendation  to  mercy;  a  verdict  of  guilty  of  man- 
slaughter; a  verdict  of  not  guilty.  "Any  of  those  would 
be  proper,"  it  being  respectfully  submitted  that  such  charge 
was  calculated  to  mislead  the  jury,  in  view  of  the  oth^r 
misleading  portions  of  his  Honor's  charge,  herein  above 
excepted  to. 

6.  Because  it  was  error  to  admit  the  said  declarations 
and  then  charge  the  jury  that  they  are  to  weigh  the  ques- 
tions as  to  whether  they  are  properly  admitted  just  as  they 
weigh  any  other  testimony,  and  that  it  is  the  duty  of  the 
Judge  to  be  very  cautious  and  careful  with  reference  to 
letting  in  dying  declarations  as  evidence  and  thereafter 
charge  the  jury  that  the  showing  made  by  the  State  comes 
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up  to  the  law  concerning  the  admission  of  such  declara- 
tions, and  then  leaving  the  facts  which  he  charges  were 
properly  proven  by  the  State,  to  be  decided  by  the  jury. 

7.  Because  there  was  a  total  failure  of  proof  of  the 
corpus  delicti  arid  a  total  failure  of  proof  that  the  defend- 
ant killed  the  deceased. 

8.  Because  it  was  error  to  overrule  the  defendant's 
motion  made  for  a  new  trial  made  on  the  following 
grounds:  "Because  there  was  a  total  failure  of  proof  of 
the  corpus  delicti  and  no  testimony  to  support  the  verdict. 

9.  Because  the  verdict  is  unjust  in  that  it  is  unsupported 
by  the  evidence  and  it  was  impossible  for  the  jury,  under 
his  Honor's  charge,  to  properly  understand  what  their  duty 
was  as  to  the  testimony  and  as  to  the  charge. 

Mr.  D.  H.  Mdgill,  for  appellant,  submits:  Charge  as  to 
drift  of  testimony  was  on  facts;  the  burden  being  on  State 
to  show  that  the  killing  zvas  not  accidental:  68  S.  C.  304. 
There  is  no  presumption  as  to  credibility  of  dying  declara- 
tions: Wharton  Horn.,  sec.  774;  1  R.  C.  L.  547  and  548. 
Declarations  in  absence  of  consciousness  of  approaching 
death  inadmissible:  1  R.  C.  L.  538,  539 ;  4  Enc.  Ev.  930. 
The  Court  should  not  charge  as  to  the  weight  to  be  given 
dying  declarations:  85  S.  C.  273.  Proof  of  corpus  delicti: 
3  Enc.  Ev.  660-662 ;  Wharton  Horn.,  sec.  641 ;  79  S.  C.  272. 

Mr.  Solicitor  Cooper,  for  respondent. 

August  8,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  defendant  is  a  yoiyig  negro  woman.  She  was  con- 
victed of  manslaughter.  The  deceased  was  her  husband. 
There  was  no  eyewitness  to  the  transaction.  The  act  was 
done  in  their  own  house,  in  the  night,  with  a  pistol. 
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There  are  nine  exceptions,  altogether  too  many  for  so 
short  a  case. 

There  must  be  a  new  trial,  for  the  second  and  third 
exceptions  are  well  taken. 

Considered  inversely,  the  dying  declaration  was  not  com- 
petent; it  did  not  sufficiently  appear  that  death  was 

1  imminent  and  that  the  declarant  had  abandoned  all 
hope  of  recovery, 

Mr.  McDowell,  who  took  the  declaration,  is  a  lawyer 
and  magistrate;  he  warned  the  declarant  "he  must  be  cer- 
tain he  was  going  to  die."  The  answer  was,  "Yes,  I  am 
going  to  die;  I  may  get  up  for  a  few  days,  but  this  wound 
will  kill  me."  At  another  time  the  witnesses  testified  that 
the  declarant  said :  "Yes,  I  may  get  up  for  a  few  days,  but 
this  shot  will  eventually  kill  me."  The  witness  further 
testified  "he  didn't  say  that  he  would  die  from  his  wound 
any  time  soon,  nor  did  he  state  any  time  at  which  he 
believed  he  would  die  from  it." 

The  rule  is  stated  in  the  State  v.  Quick,  49  S.  C.  L.  (15 
Rich.)  349:  "It  must  appear  satisfactorily  that  death 
was  imminent  at  the  time,  and  that  the  declarant  was  so 
fully  aware  of  this  as  to  be  without  any  hope  of  life." 

The    dying    declaration    being    in,    the    Court 

2  instructed  the  jury  that  "the  law  presumed  a  party 
who  has  given  up  all  hope  of  life  will  tell  the  truth." 

There  is  no  presumption  that  any  witness  will  tell  the 
truth.     State  v.  Mitchell,  56  S.  C.  524,  35  S.  E.  210. 

The  declaration  is  only  competent  because  he  who  makes 
it  is  then  surrounded  with  the  solemnities  of  an  oath;  the 
situation  is  like  unto  swearing  a  witness.  It  ought  to  be  a 
solemn  thing  to  uplift  the  hand  and  swear  by  Almighty 
God ;  it  is  a  solemn  thing  tot  declare  in  the  sight  of  certain 
death ;  a  witness  who  thus  declares  has  in  legal  contempla- 
tion been  sworn  and  no  more.  "This  condition  of  the 
person  is  considered  as  constituting  as  strong  a  guarantee 
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for  the  truth  of  the  declaration  as  an  oath  is  of  ordinary 
testimony."     State  v.  Quick,  49  S.  C.  L.  (15  Rich.)  349. 

The  first  exception  cannot  be  sustained.  Ordinarily,  it 
would  not  be  permissible  to  instruct  a  jury  that  the  testi- 
mony had  a  drift;  but  in  this  instance  the  drift  indicated 
was  away  from  guilt. 

The  other  exceptions  are  without  merit;  let  them  all  be 
reported. 

The  verdict  is  set  aside  and  a  new  trial  is  ordered. 


8915 

DRENNAN  ET  AL.  v.  AGURS  ET  AL. 

(82  S.  E.  622.) 

Wills.  Devise  or  Bequests  for  Charitable  Uses.  Maintenance  of 
Graveyards.  Endowment  of  Church.  Unincorporated  Associa- 
ciation  as  Trustee. 

1.  An  unincorporated  religious  association  may  take  under  a  will  as 
trustee,  property  to  be  used  as  an  endowment  fund  for  a  church 
and  to  keep  up  certain  graves. 

2.  Testatrix  bequeathed  the  balance  of  her  estate  to  be  used  for  keep- 
ing up  certain  graves  at  F.  church,  and  also  as  an  endowment  fund 
for  the  benefit  of  such  church.  Held,  that  the  words  providing  that  a 
part,  of  the  residuary  estate  should  be  used  to  keep  up  the  graves 
was  not  intended  to  create  an  enforcible  trust,  but  one  of  a  preca- 
tory nature,  and  the  whole  devise  was  sustained  as  a  devise  to 
charity. 

Before  Memminger,  J.,  Columbia,  November,  1913. 
Affirmed. 

Action  by  W.  A.  Drennan,  William  Drennan,  J.  H. 
Drennan,  Ernest  Drennan,  Richard  Drennan,  Agurs  Dren- 
nan, Judson  Drennan,  Bessie  Drennan,  Frances  Drennan, 
S.  S.  Neeley,  Lizzie  D.  Huey,  F.  T.  Morgan,  S.  J.  Kee, 

Footnote. — As  to  validity  of  testamentary  provision  for  erection  of 
monument,  or  for  the  care  and  maintenance  of  tombs,  burial  grounds, 
etc.,  see  notes  in  1  British  Ruling  Cases  981  to  947.  As  to  validity  of 
gift  to  an  unincorporated  charity,  see  note  in  82  L.  R.  A.  625. 
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H.  R.  Kee,  J.  T.  Kee,  O.  R.  Kee,  John  L.  Kee,  R.  T.  Kee, 
W.  M.  Kee,  Hattie  E.  Entzminger  and  John  W.  McKnight, 
plaintiffs,  against  William  C.  Agurs,  George  M.  Agurs, 
J.  M,  Agurs,  J.  W.  Agurs,  M.  C.  Scott,  Nannie  A.  Star- 
buck,  Mayme  A.  Aiken;  and  W.  C.  Hicklin,  S.  J.  Lewis 
and  W.  R.  Neeley,  as  trustees  of  Fishing  Creek  Church, 
defendants. 

From  judgment  for  defendants,  plaintiffs  appeal. 

The  facts  are  stated  in  the  report  by  A.  D.  McFaddin, 
Esq.,  master,  as  follows: 

Plaintiffs  instituted  their  action  in  this  Court,  alleging 
that  Julia  A.  Farley,  late  of  said  Richland  county,  departed 
this  life,  leaving  her  last  will  and  testament  whereby,  after 
making  certain  specific  bequests,  she  devised  and  bequeathed 
the  "balance  of  my  estate  to  be  used  for  the  keeping  up 
the  Agurs  line  of  graves  at  Fishing  Creek  Church  and  also 
used  as  an  endowment  fund  for  the  benefit  of  Fishing 
Creek  Church."  The  complaint  further  alleges  that  at  the 
time  of  her  death  the  testatrix  was  seized  and  possessed  of 
certain  real  property,  situate  in  the  counties  of  Richland 
and  Chester,  said  State,  and  was  possessed  of  some  person- 
alty; that  the  testatrix  left  as  her  only  heirs  at  law  the 
plaintiffs  and  defendants,  with  the  exception  of  the  defend- 
ant trustees ;  that  the  defendant  trustees  are  the  trustees  of 
the  Fishing  Creek  Church  mentioned  in  the  will;  that  said 
church  is  an  unincorporated  institution  and  its  property  and 
affairs  are  under  the  management  and  control  of  "said 
trustees ;"  that  the  residuary  clause  of  said  will  is  void  and 
inoperative  in  law  and  that  the  property  attempted  to  be 
devised  and  bequeathed  goes  by  operation  of  law  to  the 
persons  named  therein  as  the  heirs  at  law  of  said  testatrix. 

The  defendant  trusteees  answered,  denying  that  the  resid- 
uary clause  of  said  will  was  inoperative  and  void;  they 
admitted  that  they  were  the  trustees  of  the  church  men- 
tioned in  said  will  and  that  they  are  now  in  possession  of 
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said  property,  holding  the  same  in  trust  for  the  use  of  said 
Fishing  Creek  Church.  Further  answering  the  complaint, 
said  defendant  alleged  that  letters  of  administration  had 
been  granted  to  A.  M.  Aiken,  who  had  fully  accounted  and 
had  been  discharged ;  that  the  testatrix  was  a  native  of  the 
neighborhood  of  said  Fishing  Creek  Church  and  was  for  a 
number  of  years  a  member  thereof  and  that  many  of  her 
relatives  were  buried  in  the  graveyard  of  said  church  and 
others  are  likely  to  bury  there.  Counsel  for  plaintiffs 
announced  that  he  had  acceptances  of  service  of  the  sum- 
mons and  complaint  in  this  action  from  all  of  the  other 
defendants,  and  that  they  failed  to  answer. 

The  cause  was  referred  to  the  majster  for  Richland 
county  by  the  order  of  Hon.  T.  S.  Sease  directing  "that  all 
issues  of  law  and  fact  raised  by  the  pleadings  herein  be 
referred  to  A.  D.  McFaddin,  Esq.,  as  master  *  *  *  with 
instruction  to  take  the  testimony  and  to  report  the  same 
together  with  his  findings  and  conclusions  thereon  *  *  * 
with  leave  to  report  any  special  matter." 

I  held  references  and  the  testimony  taken  is  hereto 
attached.  During  the  progress  of  the  hearings  objection 
was  made  to  the  introduction  of  certain  testimony.  I 
noted  the  grounds  of  the  objections  and  reported  the  testi- 
mony offered.  I  have  admitted  as  proper  evidence  in  this 
case  and  have  considered  only  so  much  of  the  testimony  to 
which  there  was  objection  as  tended  to  identify  the  person 
or  thing  intended  by  the  testatrix. 

I  find  from  the  testimony  that  Julia  A.  Farley,  late  of  the 
county  of  Richland,  said  State,  departed  this  life  on  or 
about  March  18th,  1902,  leaving  a  last  will  and  testament. 
That  at  the  time  of  her  death  the  said  Julia  A.  Farley  was 
seized  and  possessed  of  certain  real  property  situate  in  the 
counties  of  Richland  and  York,  and  was  also  possessed  of 
certain  personal  property.  That  in  and  by  said  will  the 
said  testatrix,  after  making  certain  specific  bequests, 
devised  and  bequeathed  the  "balance"   of   her  estate  to 
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Fishing  Creek  Church  to  be  used  as  an  endowment  fund 
for  said  church  and  for  keeping  up  the  Agurs  line  of  graves 
at  said  church. 

I  also  find  from,  the  testimony  that  the  heirs  at  law  of 
the  said  Julia  A.  Farley  are  correctly  stated  in  the  com- 
plaint. 

I  also  find  from  the  testimony  that  the  defendants,  W.  C. 
Hick^in,  S.  J.  Lewis  and  W.  R.  Neeley,  are  the  trustees  of 
Fishing  Creek  Church,  which  church  is  in  said  Chester 
county;  and  that  the  Fishing  Creek  Church  mentioned  and 
referred  to  in  the  last  will  and  testament  of  said  testatrix 
is  the  Fishing  Creek  Church  in  Chester  county  of  which 
said  Hicklin,  Lewis  and  Neeley  are  trustees.  That  said 
church  is  an  unincorporated  institution,  conducted  for 
religious  purposes,  and  its  property  and  affairs  are  under 
the  management  and  control  of  said  trustees.  That  said 
church  is  of  the  Presbyterian  faith. 

I  also  find  from  the  evidence  that  the  graveyard  at  Fish- 
ing Creek  Church,  in  which  the  Agurs  line  of  graves  are  to 
be  found,  is  located  wholly  upon  the  property  of  that  church, 
and  that  the  care  and  general  management  of  said  grave- 
yard constitutes  a  part  of  the  work  of  that  church.  While 
its  general  care  and  oversight  is  received  from  said  church, 
yet  it  is  not  restricted  to  its  membership,  but  said  graveyard 
is  used  as  a  place  in  which  the  remains  of  the  dead  of  the 
community  are  interred.  The  testatrix,  who  lived  to  a 
ripe  age,  was  born  in  that  community  and  lived  there  until 
she  was  about  forty  years  of  age.  She  was  a  member  of 
that  church.  A  large  number  of  those  buried  in  that  grave- 
yard were  related  to  the  testatrix  and  many  of  the  people 
now  living  in  that  community  were  her  relatives  and  it  is 
very  likely  that  they  will  be  buried  there.  The  Agurs  line 
of  graves,  along  with  the  other  graves  in  that  churchyard, 
would  have  been  recipients  of  her  benefactions  even  though 
no  mention  had  been  made  in  regard  to  the  same  in  said  will, 
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as  any  endowment  fund  for  the  benefit  of  that  church  would 
be  used  in  part  for  the  keeping  up  of  that  graveyard. 

I  conclude,  as  a  matter  of  law,  that  the  devises  and 
bequests,  as  contained  in  the  residuary  clause  of  the  will  of 
Julia  A.  Farley,  deceased,  are  for  charitable  uses  and  are 
valid  and  operative  in  law. 

I  further  conclude  that  the  trust  is  to  a  person  or  thing 
sufficiently  certain  and  for  an  object  sufficiently  definite 
and  is  capable  of  enforcement  by  a  Court  of  equity. 

All  of  which  is  respectfully  submitted. 

A.  D.  McFaddin, 

May  20,  1913.  Master  for  Richland  County. 

The  will  construed,  was  as  follows: 

May  25,  1897. 

I  being  of  sound  mind  I  now  make  my  last  will. 

This  Will  is  to  testify  that  I  want  three  Hundred  Dollars 
in  money  put  out  on  interest  the  three  Hundred  Dollars 
to  have  good  security  the  interest  of  the  three  Hundred 
Dollars  to  be  put  into  the  hands  of  some  responsible  per- 
son who  will  have  my  lot  at  the  Cemetery  in  Columbia, 
S.  C,  kept  in  good  order  the  interest  of  the  three  hundred 
dollars  will  be  sufficient. 

I  appoint  Willie  Huey  as  my  Extor  of  Estate  to  pay 
the  person  who  has  the  lot  attended  to  and  also  keeping  the 
lot  in  order. 

My  watch  small  chain  &  Silver  Cup  to  be  given  to. my 
grand  Nephew  Farley  Huey. 

One  Hundred  Dollars  out  of  my  estate  to  be  given  to  my 
niece  Lizzie  Huey. 

The  balance  of  my  Estate  to  be  used  for  the  keeping  up 
the  Agurs  line  of  graves  at  Fishing  Creek  Church,  &  also 
used  as  an  endowment  fund  for  the  benefit  of  Fishing  Creek 
Church. 

I  leave  all  my  Household  goods  to  my  Niece,  Lizzie 
Huey. 
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I  want  the  bed  of  my  grave  walled  in  with  brick  also  the 
necessary  inscription  put  on  my  tombstone  &  before  any 
disposal  is  made  of  my  estate.  Julia  A.  Farley. 

Witnesses:  L.  R.  Aldrich,  Mrs.  M.  G.  Aldrich,  Marion 
G.  Aldrich. 

The  appellants'  exceptions  were  as  follows: 

1.  That  his  Honor  erred  in  sustaining  the  findings  of 
the  master  in  said  cause. 

2.  That  his  Honor  erred  in  failing  to  find  that  the  pro- 
vision in  the  residuary  clause  of  the  will  of  the  said  Julia 
A.  Farley,  deceased,  "for  the  keeping  up  the  Agurs  line  of 
graves  at  Fishing  Creek  Church"  is  void  and  inoperative 
in  law: 

(a)  As  creating  a  perpetuity  for  a  use  not  charitable; 

(b)  Because  of  there  being  no  cestui  que  trust  capable 
of  enforcing  the  trust;  and 

(c)  Because,  no  trustee  having  been  appointed,  and  the 
object  and  subject  matter  of  the  proposed  trust  being 
indefinite  and  uncertain,  it  is  incapable  of  enforcement  by 
the  Court,  and  no  valid  trust  was  created. 

3.  That  his  Honor  erred  in  failing  to  find  that  the  pro- 
vision in  the  residuary  clause  of  said  will  "and  also  as  an 
endowment  fund  for  the  benefit  of  Fishing  Creek  Church" 
is  void  and  inoperative  in  law : 

(a)  Because,  being  inseparably  connected  with  the  prior 
void  bequest  it  must  fall  with  it; 

(b)  Because,  no  trustee  having  been  appointed,  and  the 
object  and  subject  matter  of  the  proposed  trust  being 
indefinite  and  uncertain,  it  is  incapable  of  enforcement  by 
the  Court  and  no  valid  trust  was  created. 

i.  Because  his  Honor  erred  in  sustaining  the  conclusion 
of  the  master  that  "the  devises  and  bequests  as  contained 
in  the  residuary  clause  of  the  will  of  Julia  A.  Farley, 
deceased,  are  for  charitable  uses  and  are  valid  and  operative 
in  law." 
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5.  Because  his  Honor  erred  in  sustaining  the  conclusion 
of  the  master  that  "the  trust  is  to  a  person  or  thing  suffi- 
ciently certain  and  for  an  object  sufficiently  definite  and  is 
capable  of  enforcement  by  a  Court  of  equity." 

Messrs.  Wilson  &  Wilson,  for  appellants,  submit:  The 
provision  for  the  keeping  up  of  the  graves  was  not  chari- 
table, and  was  void:  2  Redfield  Wills  504,  574;  Tudor's 
Ch.  Trusts  11;  48  S.  C.  444;  5  A.  &  E.  Enc.  of  L.  894, 
933;  Ames  Cases  on  Trusts,  201,  210;  79  Ala.  423;  1  Ir. 
R.  (1901)  394,  399;  Gray  on  Rule  Against  Perpetuities, 
pp.  475,  604,  sec.  894;  2  Hill  Ch.  312;  108  N.  Y.  312;  10 
Vesey  521;  33  N.  Y.  107;  Fetter  Equity  172;  37  S.  C.  457; 
48  S.  C.  456-458.  The  provision  for  the  endowment  of 
church  being  connected  with  the  prior  void  bequest,  must 
fall  with  it:  5  A.  &  E.  Enc.  of  L.  915,  note  5;  2  Redfield 
Wills  397.  Because  of  the  void  and  lapsed  residuary 
legacy  the  property  passed  to  the  heirs  as  intestate  property: 
48  S.  C.  457;  37  S.  C.  457;  147  Pa.  68;  Beaver  231;  Gray 
627. 

Mr.  R.  B.  Caldwell,  for  the  trustees  of  Fishing  Creek 
Church,  respondents,  cite:  As  to  rides  of  construction:  40 
Cyc.  1386,  1392,  1395.  Charitable  trusts:  6  Cyc.  903, 
913,  916;  95  U.  S.  311;  Perry  on  Trusts,  sec.  687;  70  S.  C. 
558;  48  S.  C.  444;  28  S.  C.  476;  1  Rich.  Eq.  99;  7  Allen 
(Mass.)  243;  5  Ohio  St.  237;  17  R.  I.  306;  68  Pac.  723; 
105  U.  S.  342;  1  Chest.  Co.  (Pa.)  Reporter  482;  67  Vt. 
299;  m  Wis.  366;  33  Ch.  Div.  187;  146  Iowa  415;  Perry 
on  Trusts  (6th  ed.),  sec.  706.  Statute  as  to  wills:  1  Civil 
Code,  sees.  3563  and  3571.  Care  of  graveyards:  Crim. 
Code,  sec.  246;  68  S.  C.  489;  91  S.  C.  41. 

Mr.  E.  L.  Craig ,  also  for  respondent,  cites:  Trust  will 
not  fail  for  want  of  a  trustee:  48  S.  C.  444 ;  70  S.  C.  55 ; 
1  Rich.  Eq.  109;  1  Rich.  174;  3  Rich.  Eq.  160;  48  S.  C. 
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106;  6  Cyc.  935.  Object  and  subject  matter  of  devise 
sufficiently  definite:  1  Rich.  Eq.  109;  48  S.  C.  452;  43 
S.  C.  266;  32  L.  R.  A.  293;  70  S.  C.  555.  Bequest  to  an 
unincorporated  society  good:  48  S.  C.  444;  26  S.  E.  717; 
1  Rich.  Eq.  99;  28  S.  C.  327;  Hoffman's  Ch.  (N.  Y.)  201; 
1  Rich.  174.  Presbyterian  Church  defined:  2  Rich  Eq. 
211.  Charities:  7  Allen  243;  57  Me.  527;  Perry  on 
Trusts,  sec.  706;  234  Mo.  117;  37  L.  R.  A.  (N.  S.)  999; 
72  Me.  155;  9  L.  R.  Ch.  Div.  576;  18  Eq.  114.  There  is 
a  cestui  que  trust  capable  of  enforcing  it:  91  S.  C.  41 ;  68 
S.  C.  489. 

August  13,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  to  set  aside  the  residuary  clause  of  a 
will,  on  the  ground  that  it  is  null  and  void,  for  the  reasons 
hereinafter  mentioned. 

The  facts  are  fully  stated  in  the  report  of  the  master, 
which  will  be  reported,  together  with  the  appellants'  excep- 
tions, and  a  copy  of  the  will. 

The  first  question  that  will  be  considered,  is  whether 
there  was  error  on  the  part  of  his  Honor,  the  Circuit 
Judge,  in  concluding,  as  a  matter  of  law,  that  the  devises 
and  bequests,  contained  in  the  residuary  clause  of  the  will, 
are  for  charitable  uses,  and  therefore  valid  and  operative 
in  law. 

That  clause  of  the  will  is  as  follows:  "The  balance  of 
my  estate  to  be  used  for  keeping  up  the  Agurs  line  of 
graves  at  Fishing  Creek  Church,  and  also  used  as  an 
endowment  fund  for  the  benefit  of  Fishing  Creek  Church." 

The  following  findings  of  fact  by  the  master  do  not  seem 
to  be  disputed:  "That  said  church  is  an  unincorporated 
institution,  conducted  for  religious  purposes,  and  its  prop- 
erty and  affairs  are  under  the  management  and  control  of 
said  trustees ;  that  the  graveyard  at  Fishing  Creek  Church, 
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in  which  the  Agurs  line  of  graves  are  to  be  found,  is 
located  wholly  upon  the  property  of  that  church,  and  that 
the  care  and  general  management  of  said  graveyard  con- 
stitutes a  part  of  the  work  of  that  church.  While  its 
general  care  and  oversight  is  received  from  said  church, 
yet  it  is  not  restricted  to  its  membership,  but  said  grave- 
yard is  used  as  a  place  in  which  the  remains  of  the  dead  of 
the  community  are  interred." 

When  the  residuary  clause  is  construed,  in  connection 
with  the  other  parts  of  the  will,  it  shows  that  the  intention 
was  that  Fishing  Creek  Church  should  take  charge  of  the 
entire  residue,  not  only  so  much  thereof  as  was  to 
1  be  used  in  keeping  up  the  Agurs  line  of  graves,  but 
also  that  part  that  was  to  be  used  as  an  endowment 
fund,  for  the  benefit  of  said  church,  thereby  constituting 
Fishing  Creek  Church  a  trustee,  for  the  purpose  of  admin- 
istering the  trusts  created  by  the  residuary  clause. 

If  such  had  not  been  the  intention  of  the  testatrix  it  is 
but  reasonable  to  suppose  that  she  would  have  used  other 
words  to  express  her  intention.  She  evidently  thought  it 
was  necessary  to  appoint  trustees,  to  carry  the  provisions 
of  the  will  into  effect,  as  is  shown  by  the  following  lan- 
guage of  the  will:  "This  will  is  to  testify  that  I  want 
three  hundred  dollars  in  money  put  out  on  interest,  the 
three  hundred  dollars  to  have  good  security,  the  interest 
of  the  three  hundred  dollars  to  be  put  into  the  hands  of 
some  responsible  person,  who  will  have  my  lot  in  the 
cemetery  in  Columbia,  S.  C,  kept  in  good  order;  the 
interest  of  the  three  hundred  dollars  will  be  sufficient. 

"I  appoint  Willie  Huey  as  my  executor  of  estate  to  pay 
the  person,  who  has  the  lot  attended  to,  and  also  keeping 
the  lot  in  order." 

The  words  providing  that  a  part  of  the  residuary  estate 
was  to  be  used  for  keeping  up  the  Agurs  line  of  graves  at 
said   church,   were  not   intended   to  create  an   enforcible 
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trust,  but  they  were  of  a  precatory  nature.  The 
2  testatrix  intended  to  emphasize  the  manner  in  which 
she  wished  a  part  of  the  residue  expended,  but  left 
the  matter  to  the  discretion  of  Fishing  Creek  Church. 
The  amount  to  be  expended  was  not  specified,  nor  the 
manner  in  which  the  trustee  was  to  keep  up  the  said  graves, 
as  was  done  when  provision  was  made  for  keeping  in  order 
her  lot  in  the  cemetery  in  Columbia. 

These  conclusions  show  that  none  of  the  exceptions  can 
be  sustained. 

Judgment  affirmed. 


Mr.  Justice  Watts  dissents. 


8916 

ELLIOTT  v.  PAGE  ET  AL. 
(82  S.  E.  620.)    . 
Specific    Performance.     Election    of    Remedies.    Appeal   and    Error. 

1.  The  burden  is  upon  the  appellant  to  show  that  findings  of  fact 
sought  to  be  reviewed  were  against  the  preponderance  of  the  evi- 
dence. 

2.  The  Court  on  appeal  will  not  consider  propositions  of  law  not  urged, 
or  ruled  upon,  in  the  trial  Court. 

8.  A  plaintiff  having  elected  to  ask  for  the  specific  performance  of  a 
contract,  cannot  after  being  denied  that  relief  on  the  hearing  of 
the  cause  on  its  merits,  demand  that  the  action  be  treated  as  one 
for  damages  for  breach  of  contract,  and  that  he  be  allowed  to  renew 
the  contest  in  order  to  assert  therein  a  right  to  such  damages. 

Before  Spain,  J.,  Conway,  October,  1913.     Affirmed. 

Action  by  H.  D.  Elliott  against  Charley  Page,  Julius 
Blanton,  John  P.  Cooper,  O.  V.  Page,  Loula  Page,  Julia 
Buffkin,  Claudia  Anderson,  Jennie  Page,  William  R.  Page,, 
and  Inez  Page. 
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From  a  decree  for  defendants,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion. 

Mr.  H.  H.  Woodward,  for .  appellant,  cites:  32  S.  C. 
203;  53  S.  C.  563. 

Mr.  IV.  F.  Stackhouse,  for  respondents,  distinguishes 
32  S.  C.  203. 

August  13,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  for  specific  performance  of  a  contract. 

His  Honor,  the  Circuit  Judge,  dismissed  the  complaint, 
on  the  ground  that  the  plaintiff  had  failed  to  perform  the 
obligations  imposed'  upon  him  by  the  contract. 

The  plaintiff  appealed  upon  two  exceptions,  the  first  of 
which  assigns  error  in  the  finding,  that  the  plaintiff  had  not 
carried  out  his  part  of  the  contract. 

The  appellant  has  failed  to  satisfy  this  Court  that  said 
finding  of  fact  was  against  the  preponderance  of 
1  the  evidence.  This  exception  is  therefore  over- 
ruled. 

The  second  exception  is  as  follows: 

"Th2t  under  the  authority  of  the  case  of  McCarter  v. 
Armstrong,  reported  in  32  S.  C.  203,  10  S.  E.  953,  8 
L.  R.  A.  625,  as  the  contract  was  one  requiring  special 
personal  -  service,  to  wit,  a  drainage  contract,  and,  there- 
fore, one  which  the  Court  could  not  enforce  by  a  decree  of 
specific  performance,  he  should  have  held,  that  although 
the  relief  of  specific  performance  should  be  refused,  that 
the  plaintiff's  proper  remedy  was  one  at  law  for  damages, 
for  breach  of  contract  on  the  part  of  the  defendants,  and 
instead  of  dismissing  the  complaint,  as  he  did,  he  should 
have  retained  the  cause  in  the  Court,  and  should  have  sub- 

26—98. 
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mitted  the  same  to  the  jury  upon  the  question  of  damages 
for  breach  of  said  contract." 

There  are  two  reasons  why  this  exception  cannot  be  sus- 
tained.    In  the  first  place,  his  Honor,  the  Circuit  Judge, 
was  not  requested  to  rule  upon  the  question,  and  as  he 
made  no  ruling  upon  it,  it  is  not  properly  "before 

2  this  Court  for  consideration.     And,  in  the  second 
place,  the  plaintiff  was  not  entitled  to  both  remedies, 

and,  where  he  resorted  to  the  remedy  of  specific  perform- 
ance, without  objection  on  the  part  of  the  defend- 

3  ants,  and  the  case  was  heard  upon  the  merits,  it 
would  be  an  injustice  to  the  respondents,  to  allow 

him  to  renew  the  contest,  by  seeking  relief  under  the  other 
remedy. 

Judgment  affirmed. 


8917 

TUCKER  ET  AL.  v  WEATHERSBEE  ET  AL. 

(82  S.  E.  688.) 

Fraudulent  Conveyances.  Appeal  and  Error.  Resulting  Trusts. 
Evidence.  Advebbb  Possession.  Limitation  op  Actions.*  Notice. 
Laches. 

1.  Where  certain  real  property  was  conveyed  by  the  vendor  to  a  debt- 
or's wife  and  she  paid  the  purchase  price  out  of  her  own  separate 
funds,  there  was  no  resulting  trust  in  favor  of  the  husband  which 
could  be  enforced  by  his  creditors. 

2.  Where  a  husband  conveyed  certain  real  property  to  his  wife,  for  an 
adequate  consideration  which  she  paid  to  him  from  her  separate 
funds,  and  at  the  time  of  the  transaction  there  were  no  suits  pending 
or  threatening  against  the  husband  by  his  creditors,  the  transaction 
was  valid  and  could  not  be  vacated  by  creditors  subsequently  obtain- 
ing judgment  against  the  husband,  on  the  ground  that  the  convey- 
ance was  for  the  purpose  of  hindering,  delaying,  or  defeating  col- 
lection of  their  claims;  there  being  no  evidence  of  an  intention  to 
defraud. 
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3.  Where  a  conveyance  between  relatives,  such  as  husband  and  wife,  is 
attacked  as  a  fraud  on  the  grantor's  creditors,  the  burden  is  on  the 
grantee  to  establish  good  faith  by  the  fullest,  clearest,  and  most 
satisfactory  evidence. 

4.  Adverse  possession  arises  only  in  controversies  between  parties  seek- 
ing to  recover  possession  of  real  property  where,  during  the  existence 
of  the  adverse  possession,  they  had  legal  right  in  them  to  bring  the 
action,  and  is  therefore  no  defense  to  a  suit  in  equity  by  creditors  to 
set  aside  alleged  fraudulent  conveyances. 

5.  A  suit  in  equity  to  set  aside  alleged  fraudulent  conveyances  is  within 
the  six-year  statute  of  limitations  (Code  Civ.  Proc,  section  187, 
subd.  6),  and  is  barred  within  six  years  after  creditors  had  knowl- 
edge of  facts  sufficient  to  put  them  on  inquiry  which,  if  developed, 
would  have  disclosed  the  alleged  fraud. 

6.  Where  certain  alleged  fraudulent  conveyances  were  made  in  1894 
and  1896  and  valuable  improvements  were  placed  on  the  property  by 
the  vendee,  and  the  making  of  the  conveyances  could  have  been  imme- 
diately ascertained  by  the  exercise  of  the  slightest  diligence,  creditors 
of  the  husband  of  the  grantee  were  barred  by  laches  from  maintaining 
a  suit  instituted  in  1910  to  have  the  conveyances  set  aside. 

Before  Spain,  J.,  Barnwell,  April,  1913.     Affirmed. 

Action  by  George  H.  Tucker,  Earl  Sloan  and  Mary  S. 
Sloan,  administrator  and  administratrix  of  the  estate  of 
J.  B.  F.  Sloan,  assignees  of  the  Edisto  Phosphate  Com- 
pany, and  J.  D.  Malsby,  plaintiffs,  against  R.  A.  Weathers- 
bee  and  E.  E.  Weather sbee,  defendants. 

The  Circuit  decree  was  as  follows : 


Footnote. — As  to  the  running  of  the  statute  of  limitations  against 
actions  to  set  aside  fraudulent  conveyances,  see  note  in  4  Am.  &  Eng. 
Ann.  Cases  1098;  also,  Eigleberger  v.  Kibler,  10  S.  C.  Eq.  (1  Hilf  Eq.) 
118;  Shannon  v.  White,  27  S.  C.  Eq.  (6  Rich.  Eq.)  96;  Croft  v.  Arthur, 
3  S.  C.  Eq.  (8  DeS.)  228;  Means  v.  Feast  or,  4  S.  C.  249;  Richardson  v. 
Mounce,  19  S.  C.  477;  McLure  v.  Ashby,  28  S.  C.  Eq.  (7  Rich.  Eq.) 
430;  Lott  v.  DeGrafenreid,  31  S.  C.  Eq.  (10  Rich.  Eq.)  346;  McSween 
v.  McCown,  28  S.  C.  342;  Harrell  v.  Kea,  87  S.  C.  369,  16  S.  E.  42.  As 
to  the  effect  of  public  records  as  notice  which  will  set  statute  of  limita- 
tions running  against  action  based  upon  fraud,  see  Lott  v.  DeGrafen- 
reid, 81  S.  C.  Eq.  (10  Rich.  Eq.)  853;  Suber  v.  Chandler,  18  S.  C.  526, 
and  note  in  22  L.  R.  A.  (N.  S.)  208. 
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Succinctly  stated,  the  pleadings  developed  an  action 
brought  by  the  owners  of  judgments,  as  plaintiffs,  against 
one  of  the  defendants,  R.  A.  Weathersbee,  to  be  set  aside 
as  fraudulent,  under  the  statute  of  Elizabeth,  as  recognized 
at  common  law  two  deeds,  one  made  by  R.  A.  Weathersbee, 
a  husband,  to  his  codefendant,  E.  E.  Weathersbee,  his 
wife,  on  November  the  5th,  1894,  said  deed  conveying 
what  is  called  the  Jack  Ashley  lot;  and  another  deed  made 
to  the  wife,  not  by  the  husband,  but  by  F.  N.  K.  Bailey, 
on  October  24,  1896,  and  conveying  what  is  called  the 
"Hotel  lot."  Both  of  these  lots  are  in  the  town  of  Willis- 
ton,  on  the  line  of  the  Southern  Railway  between  Augusta- 
and  Charleston,  in  the  county  of  Barnwell,  a  town  of 
several  hundred  inhabitants.  The  charge  as  to  both  lots 
is  that  these  conveyances  were  fraudulent,  in  that  they 
were  made  to  delay,  hinder  and  defeat  the  creditors  of 
R.  A.  Weathersbee ;  and  as  to  the  Hotel  lot,  that  while  the 
deed  was  made  by  a  stranger  to  the  wife,  the  purchase 
money  was  paid  by  the  husband,  and  it  is  claimed  that  a 
resulting  trust  arose  to  the  husband  and  that  the  property 
should  be  declared  the  property  of  the  husband,  and  sub- 
ject to  the  judgment  of  the  plaintiffs  and  such  other  cred- 
itors of  the  husband  who  should  come  in  and  contribute  to 
the  expense  of  the  proceedings.  It  seems  that  no  other 
creditors  have  come  in  and  contributed  to  the  expenses  of 
the  proceedings.  It  seems  that  no  other  creditors  have 
come  in,  and  that  the  estate  of  Sloan,  the  assignee  of  the 
fertilizer  company,  and  Malsby  are  the  only  creditors 
of  the  husband  who  are  pushing  the  contention.  The 
answer  of  the  defendant,  E.  E.  Weathersbee,  the  wife, 
denies  the  fraud  charged ;  sets  up  the  strict  statute  of  limi- 
tations of  ten  years  as  to  both  tracts  and  claims  the  same 
by  adverse  possession ;  and  also  pleads  the  six  years  statute 
as  to  the  alleged  fraud. 

As  to  the  conveyances  from  Bailey  to  the  wife  of  the 
Hotel  lot,  dated  October  24th,  1896,  there  is  not  a  tittle 
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of  proof  that  any  money  of  the  husband  went  to  pay  the 
consideration  of  said  deed,  but  there  is  ample  and  complete 
proof  that  the  consideration  was  paid  by  the  wife,  named 
as  the  grantee  in  the  deed,  with  money  loaned  to  her  by 
her  brother,  C.  J.  Owens,  and  that  the  improvements, 
amounting  to  some  $5,000,  placed  thereon  from  time  to 
time,  were  made  by  her,  in  part  by  money  borrowed  and 
in  part  by  money  made  by  her  own  thrift  and  energy  as  a 
hotel  keeper.  There  is  no  testimony  to  show  that  this 
deed  was  made  to  delay,  hinder  and  defeat  the  creditors 
of  R.  A.  Weathersbee ;  and  I  find  as  a  matter  of  fact  that 
the  deed  from  Bailey  to  the  wife  conveyed  to  her,  free 
from  fraud,  a  fee  simple  title,  and  that  said  property 

1  is  hers,  free  and  discharged  from  any  claims  of  any 
of  the  creditors  of  the  husband,  R.  A.  Weathersbee. 

There  could  be  no  resulting  trust  unless  it  was  shown  by 
clear  evidence  that  the  purchase  price  was  paid  by  the  hus- 
band, he  being  the  common  debtor  of  the  creditors  press- 
ing this  controversy. 

As  to  the  conveyance  from  the  husband  to  the  wife  of 

the  Jack  Ashley  lot,  on  November  the  5th,  1894,  I  find  as 

a  matter  of  fact  that  said  conveyance  was  made  at  a  full, 

fair  and  adequate  price.     This  is  shown  by  the  tes- 

2  timony  of  the  witnesses  of  the  defendant,  and  there 
is  no  testimony  to  the  controversy  on  behalf  of  the 

plaintiffs.  I  further  find  that  at  the  time  this  conveyance 
was  made,  the  testimony  does  not  disclose  the  fact  that  any 
suits  were  threatened  against  the  husband  or  the*  partner- 
ship of  A.  J.  Weathersbee  j&  Son,  in  which  he  was  con- 
cerned, or  that  any  suits  were  pending  against  him,  though 
it  seems  that  afterwards  judgments  were  obtained  against 
him.  I  further  find  that  the  purchase  "price  was  paid  by 
the  wife,  by  money  which  she  borrowed  from  her  father. 
This  is  testified  to  by  her  and  not  contradicted  or  rebutted 
by  any  fact  or  circumstance,  and  the  improvements  made 
on  this  property,  amounting  to  some  $3,000,  in  the  shape 
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of  brick  stores,  were  made  by  her  with  money  derived 
from  other  sources  and  from  her  own  thrift  and  energy, 
notably  from  the  sale  of  some  property  to  Sprawls,  which 
she  purchased  at  a  low  price  at  public  sale  from  the  sheriff 
of  Barnwell  county  as  the  property  of  her  husband,  the 
money  paid  to  her  by  Sprawls  amounting  to  $1,200.  Under 
these  findings  of  fact  and  all  of  the  testimony  as  to  the 
facts  and  circumstances  surrounding  this  transaction,  the 
condition  of  the  debtor  husband,  R.  A.  Weathersbee,  and 
the  condition  of  the  grantee,  his  wife,  I  conclude  as  a 
matter  of  fact,  that  said  deed  from  the  husband  to  the  wife 
is  free  from  any  charge  of  hindering,  delaying  and  defeat- 
ing the  creditors  of  R.  A.  Weathersbee,  and  that  said  deed 
vested  in  said  wife  a  fee  simple  title  to  said  Jack  Ashley 
lot,  free  and  discharged  from  the  claims  of  the  creditors  of 
said  R.  A.  Weathersbee  \vho  are  pressing  this  controversy. 

The  law  upon  this  subject  is  clear  and  plain  and  is  sus- 
tained by  the  authorities  referred  to  by  the  counsel  for  the 
plaintiffs,  and.  amounts  to  this:  "That  even  if  there  was 
valuable  consideration  for  a  deed,  yet  if  the  deed  was 
made,  with  the  intent  on  the  part  of  both  parties,  to  defeat, 
delay  and  hinder  their  creditors  in  the  collection  of  their 
demands,"  the  law  would  not  hold  it  valid.  Lowry  v.  Pin- 
son,  18  S.  C.  L.  (2d  Bailey)  324;  Archer  v.  Long,  32 
S.  C.  186,  11  S.  E.  86. 

As  to  transactions  between  relatives,  such  as  husband 
and  wife,  it  is  very  plain  that  such  relation  being  proven 
they  are*  required  to  give  "the  fullest,  clearest  and  most 
satisfactory  evidence  of  good  faith  on  the  part  of  the 
parties  concerned  before  it  could  be  sustained."  Braffman 
v.  Glover,  35  S.  C.  436,  14  S.  E.  935. 

Now,  in  this  case,  under  the  evidence,  considering  all 
the  facts  and  circumstances,  there  is  no  testimony  to  sus- 
tain the  charge  of  fraud.  There  may  be  some  little  con- 
tradictory statements  in  the  testimony  of  Mrs.  Weathers- 
bee before  the  master  under  the  supplementary  proceed- 


Digiti 


zed  by  G00gle 


Tucker  v.  Weathersbee.  407 

Rep.]  April  Term,  1914. 

ings  as  compared  with  her  testimony  at  the  reference,  but 
her  testimony  taken  as  a  whole,  with  the  exhibits  accom- 
panying the  same,  and  the  testimony  of  the  other  wit- 
nesses, and  the  testimony  of  her  husband,  who  took  the 
stand,  gives  a  full,  clear,  and  ample  explanation  of  the 
entire  transaction,  and  boiled  down,  the  transaction  is  sim- 
ply that  of  a  debtor,  not  threatened  with  suit  and  with  no 
suits  pending  against  him,  but  in  failing  circumstances  and 
in  failing  health,  deeding  to  his  wife,  at  a  full  and  adequte 
price,  a  small  lot  in  Williston,  which  has  been  improved 
considerably  by  that  wife,  openly,  publicly,  and  notoriously 
claiming  it  as  her  own,  and  I  cannot  find  that  such  transac- 
tion is  a  fraud,  and  to  the  contrary,  I  sustain  the  transac- 
tion under  the  facts  and  the  law.  The  recent  decision  of 
our  Supreme  Court  in  the  case  of  V.-C.  Chemical  Company 
v.  Hunter  et  al,  97  S.  C.  31,  81  S.  E.  190,  in  its  con- 
trast as  to  the  facts  in  this  case,  is  pertinent  and  throws 
lights  on  the  transaction.  In  this  Hunter  case  the  transac- 
tion assailed  was  a  deed  from  a  brother  to  a  sister,  and 
against  the  brother  at  the  time  of  the  within  transaction 
there  were  pending  suits  by  creditors  which  were  after- 
wards put  into  judgment,  and  other  circumstances  sur- 
rounding the  transaction,  which,  considering  the  relation- 
ship between  the  grantor  and  the  grantee  of  brother  and 
sister,  cast  upon  them  the  burden  of  proof  of  explaining 
the  honesty  of  the  transaction,  but  in  the  Hunter  case  they 
did  not  take  the  stand  and  explain  the  consideration  and 
the  honesty  of  the  surroundings  among  themselves  and  to 
the  world,  and  the  Court,  relying  upon  the  case  of  Braff- 
man  v.  Glover,  35  S.  C.  436,  14  S.  E.  935,  and  other 
such  cases,  set  aside  the  deed  as  a  fraud.  But  in  the  case 
now  under  consideration  there  were  no  circumstances,  such 
as  the  pendency  of  action  and  the  holding  of  property  by 
Weathersbee  after  the  deed,  which  amounted  to  such 
badges  of  fraud  as  shifted  the  burden  of  proof,  and  Mr. 
and  Mrs.  Weathersbee  took  the  stand  and  gave  a  full  and 
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clear  description  and  explanation  of  the  reasons  and  facts 
for  the  transaction,  which  are  satisfactory  to  the  Court. 

These  findings,  covering  the  contention  made  in  the  com- 
plaint and  met  by  the  general  denial  in  the  answer,  disposes 
of  the  case,  but  it  is  the  duty  of  the  Court  to  consider  and 
pass  upon  all  questions  raised  by  the  pleadings  and  the 
evidence. 

The  contention  raised  by  the  answer  of  Mrs.  Weathers- 
bee,  that  she  has  been  in  open,  notorious  and  adverse  pos- 
session of  the  property  in  question  for  ten  years  and  her 
plea  of  the  strict  statute  of  limitations  for  ten  years 

4  cannot  be  sustained.     Adverse  possession  arises  only 
in  controversies  between  parties  seeking  to  recover 

possession  of  real  estate  where  during  the  existence  of 
the  adverse  possession  they  had  legal  title  in  them  to  bring 
the  action,  whereas  this  action  is  an  equitable  action  by 
creditors  to  set  aside  in  equity  alleged  fraudulent  con- 
veyances. 

The  next  defense  set  up  by  Mrs.  Weathersbee  is  based 

upon  the  six-year  statute  of  limitations,  under  subdivision 

6  of  section  137,  Code  of  Civil  Procedure,  because,  as  is 

alleged,  an  action  in  equity  is  barred  within  six 

5  years  if  the  creditors  had  knowledge  of  facts  suffi- 
cient to  put  them  on  inquiry,  which  would  have 

developed  the  facts  which  they  call  a  fraud.  Or,  in  other 
words,  knowledge  of  such  facts  as  would  have  led  to  the 
knowledge  of  the  fraud  if  pursued  with  reasonable  dili- 
gence.    Smith  v.  Under,  77  S.  C.  541,  58  S.  E.  610. 

I  sustain  this  defense.  Even  if  the  facts  developed  and 
contended  for  as  fraud  constituted  a  fraud  sufficient  to  set 
aside  the  deed  or  deeds  in  question,  I  find  as  a  matter  of 
fact  from  the  testimony  and  the  facts  and  circumstances 
surrounding  the  transaction  in  question,  that  the  plaintiffs 
and  their  agents,  had  knowledge  of  such  facts  as  would 
have  led  to  the  discovery  of  the  facts  proven  if  pursued 
with  reasonable  care  and  diligence  more  than  six  years 
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before  the  commencement  of  this  action,  and  consequently 

the   action    comes    within    the   prohibition    of    the 

5     statute  and  cannot  be  sustained.     I  do  not  think  that 

the  mere  fact  of  the  recording  of  the  deed  to  the 

Jack  Ashley  lot,  under  the  authorities,  was  sufficient  notice 

to  put  the  creditors  on  inquiry.     Means  v.  Feaster,  4  S.  C. 

249. 

But  there  were  facts  and  circumstances  existing,  and 
which  were  known  to  the  creditors,  or  could  have  been 
known  to  them  by  the  exercise  of  ordinary  care  and  dili- 
gence, which,  if  they  had  been  followed  up  would  have 
developed  the  facts  in  the  case,  and  that  being  the  case, 
they  are  barred  from  bringing  the  action.  Brown  v. 
Browti,  44  S.  C.  382,  22  S.  E.  412;  Wood  v.  Carpenter,  101 
U.  S.  135,  25  L.  Ed.  807. 

Among  the  notorious  facts  and  circumstances  connected 
with  the  transaction,  outside  of  the  mere  fact  that  the  deed 
from  the  husband  to  the  wife  and  the  deed  from  Bailey  to 
the  wife  were  recorded,  may  be  mentioned  the  following: 
The  Jack  Ashley  lot  was  a  small  lot  on  a  prominent  street 
in  the  town  of  Williston,  and  next  to  the  lot  set  off  to 
R.  A.  Weathersbee  as  his  homestead  under  proceedings 
by  his  creditors,  which  proceedings  must  have  been  known 
to  all  the  creditors  of  Weathersbee,  or  by  the  exercise  of 
the  slightest  diligence  could  have  been  known,  and  said 
proceedings  would  have  shown  the  fact  that  there  was  a 
debtor  who  was  claiming  a  homestead  in  a  lot  next  door  to 
the  lot  claimed  by  his  wife,  and  which  has  been  improved 
by  the  wife  to  the  extent  of  $3,000.  The  open  and  noto- 
rious ownership,  not  only  of  the  Jack  Ashley  lot,  but  of  the 
hotel  property,  was  known  to  the  world,  and  the  testimony 
shows  that  the  agents  of  these  judgment  creditors  were 
visitors  at  Williston  from  time  to  time,  and  that  all  of 
these  matters  could  have  been  easily  ascertained.  Besides 
this,  all  that  is  relied  upon  in  the  case  to  establish  fraud  is 
the  testimony  of  Mrs.  Weathersbee,  obtained  by  her  exami- 
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nation,  under  proceedings  supplementary  to  execution, 
which  could  have  been  instituted  years  ago  and  said  facts 
then  obtained,  and  the  slightest  diligence  would  have  sug- 
gested that  a  course  should  be  taken,  and  it  not  having 
been  taken  for  more  than  six  years  before  the  commence- 
ment of  this  action,  must  weigh  against  the  plaintiff  under 
this  plea  of  the  statute  of  limitations. 

There  is  another  view  that  must  be  considered.     The 

potent  and  salutary  doctrine  of  equity,  that  laches  on  the 

part  of  the  creditors  in  enforcing  their  claims  can, 

6     and  should,  be  applied  by  the  Court  of  equity  by  its 

own  motion,   or  upon  the   arguments  of  counsel, 

without  being  plead.     Wagener  v.  Sanders,  62  S.  C.  89, 

39  S.  E.  950;  Poston  v.  Ingraham,  76  S.  C.  171,  56  S.  E. 

780. 

As  stated  by  Chancellor  Dunkin  in  Smith  v.  Smith, 
McMullan's  Equity,  page  134 :  "In  regard  to  equitable  titles, 
Courts  of  equity  are  to  be  considered  as  affected  only  by 
analogy  to  the  statute  of  limitations.  If  a  party  be  guilty 
of  such  laches  in  prosecuting  his  equitable  title  as  would 
bar  him  if  his  title  was  solely  at  law,  he  shall  be  barred  in 
equity."  This  doctrine  is  well  sustained  by  other  authori- 
ties. Lott  v.  DeGraffenried,  31  S.  C.  Eq.  (10  Rich.  Eq.) 
340 ;  Mobley  v.  Ctireton,  2  S.  C.  148 ;  Gregory  v.  Rhoden, 
24  S.  C.  99, 

Here  is  a  case  where  the  deeds  were  made,  one  on 
November  5th,  1894,  the  other  on  October  24th,  1896,  and 
yet  not  until  the  latter  part  of  1910  was  action  brought  by 
these  creditors  to  set  aside  these  transactions,  notwithstand- 
ing the  fact  that  in  the  meantime  valuable  improvements 
were  openly  and  notoriously  put  upon  this  property,  and  it 
was  occupied  openly  to  the  world  by  this  wife,  who  was 
working  to  support  her  family,  diligently,  and  known  to 
the  world  as  the  proprietor  of  the  property  in  question. 

These  facts  and  others  which  could  be  recited  unques- 
tionably show  to  the  Court  such  laches  as  bars  the  plaintiffs 
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from  the  equitable  relief  asked  in  the  complaint,  and  it  is  so 
held  by  the  Court. 

Wherefore,  it  is  ordered,  adjudged,  and  decreed  that  the 
complaint  of  the  plaintiffs  be,  and  the  same  is  hereby,  dis- 
missed with  costs.  T.  H.  Spain, 

May  17,  A.  D.  1913.  Presiding  Judge. 

The  plaintiffs  appealed  on  the  following  exceptions : 

1.  That  his  Honor  erred  in  holding  that  no  part  of  the 
money  of  the  husband  (R.  A.  Weathersbee)  went  to  pay 
the  consideration  of  the  deed  to  the  Bailey  lot,  but  that 
the  consideration  of  the  deed,  therefore,  was  paid  by  the 
wife  and  the  improvements  were  placed  thereon  by  her; 
whereas,  he  should  have  held  that  the  consideration  paid 
for  said  lot,  and  the  improvements  thereon,  was  furnished 
by  the  husband,  R.  A.  Weathersbee,  and  the  deed  made  in 
the  name  of  the  wife  as  grantee  to  prevent  its  being  reached 
by  the  creditors  of  the  husband;  and  that  said  deed  was 
made  to  hinder,  delay,  and  defraud  the  creditors  of  the  said 
R.  A.  Weathersbee,  and  his  Honor  erred  in  not  so  holding 
and  decreeing. 

2.  That  his  Honor  erred  in  holding  that  the  testimony 
did  not  disclose  the  fact  that  any  suits  were  threatened 
against  the  husband  (R.  A.  Weathersbee)  or  the  partner- 
ship in  which  he  was  concerned;  whereas,  the  testimony 
disclosed,  and  the  Court  should  have  held,  that  obligations 
to  the  amount  of  several  thousand  dollars  had  matured 
and  were  maturing  at  the  time  of  the  conveyance  of  the 
Jack  Ashley  lot  by  R.  A.  Weathersbee  to  his  wife,  E.  E. 
Weathersbee,  and  that  suits  were  then  pending  against 
R.  A.  Weathersbee. 

3.  That  his  Honor  erred  in  holding  that  the  purchase 
price  of  the  Jack  Ashley  lot  was  made  by  the  wife  to  the 
husband  by  money  which  she  had  borrowed  from  her 
father,  and  that  the  improvements  were  made  by  her  with 
money  derived   from  other   sources;  whereas,   the   Court 
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should  have  held  that  said  deed  was  absolutely  without  con- 
sideration and  was  made  by  the  said  R.  A.  Weathersbee 
to  his  wife,  E.  E.  Weathersbee,  for  the  purpose  of  hinder- 
ing, delaying  and  defrauding  his  creditors,  whose  obliga- 
tions had  then,  or  were  then,  maturing,  and  that  he  was 
then  in  failing  circumstances  and  insolvent,  of  which  his 
wife  had  notice. 

4.  That  his  Honor  erred  in  holding  that  the  deed  from 
the  husband  (R.  A.  Weathersbee)  to  his  wife  (E.  E. 
Weathersbee)  is  free  from  any  charge  of  hindering,  delay- 
ing, or  defrauding  the  creditors  of  R.  A.  Weathersbee,  and 
that  said  deed  vested  in  the  said  wife  a  fee  simple  title  to 
the  said  Jack  Ashley  lot,  free  and  discharged  from  the 
claims  of  the  creditors  of  the  said  R.  A.  Weathersbee  who 
are  pressing  this  controversy;  whereas,  his  Honor  should 
have  held  (a)  that  even  if  a  full  and  fair  price  had  been 
paid  by  the  wife  to  the  husband  for  said  lot,  the  said  deed 
was  void  for  the  reason  that  she  had  notice  of  his  failing 
circumstances,  that  his  creditors  were  pressing  and  said 
deed  was  made  and  consideration  passed  with  the  intent 
and  purpose  on  the  part  of  both  parties  to  place  the  said  lot 
beyond  the  reach  of  his  creditors,  and  with  the  intent  to 
hinder,  delay,  and  defraud  creditors  of  the  said  R.  A. 
Weathersbee. 

5.  That  his  Honor  erred  in  sustaining  the  defense  set  up 
by  Mrs.  Weathersbee  based  upon  the  six-year  statute  of 
limitations,  under  subdivision  6,  section  137  of  the  Code, 
as  is  alleged,  an  action  in  equity  is  barred  within  six  years 
if  the  creditors  had  notice  of  facts  sufficient  to  put  them 
on  inquiry  which  would  have  developed  the  facts  which 
they  call  fraud;  whereas,  his  Honor  should  not  have  sus- 
tained said  defense,  but  should  have  held  that  there  was 
no  testimony  showing,  or  tending  to  show,  that  the  plaintiffs 
had  any  knowledge  more  than  six  years  before  the  com- 
mencement of  this  action  of  such  facts  as  would  have  led 


Digits 


zed  by  GoOgle 


Tucker  z>.  Weathersbee.         *  418 

Rep.]  April  Term,  1914. 

to  the  discovery  of  the  facts  proven  with  reasonable  dili- 
gence and  care. 

6.  That  his  Honor  erred  in  holding  that  the  plaintiff  had 
knowledge  or  notice  of  facts  sufficient  to  put  them  on 
inquiry  which  would  have  developed  the  facts  of  the  alleged 
fraud  more  than  six  years  before  the  commencement  of 
this  action  and  are  therefore  barred. 

7.  That  his  Honor  erred  in  holding  that  the  plaintiffs 
were  barred  by  laches  in  enforcing  their  claim  or  action 
against  the  defendants. 

8.  That  his  Honor  erred  in  holding  that  the  facts  in  this 
case  show  to  the  Court  such  laches  as  bars  the  plaintiffs 
from  the  equitable  relief  asked  for  in  the  complaint; 
whereas,  his  Honor  should  have  held  that  the  plaintiffs  not 
having  knowledge  or  information  sufficient  to  put  them  on 
inquiry  more  than  six  years  before  the  commencement 
of  this  action  would  not  be  barred  under  the  statute  of 
limitations  on  the  law  side  of  the  Court,  therefore,  they 
are  not  barred  by  laches  in  this  proceeding  on  the  equitable 
side  of  the  Court,  having  brought  their  action  within  the 
time  required  by  the  statute. 

9.  That  it  was  error  to  hold  that  the  plaintiffs  could  be 
barred  in  this  action  both  by  the^six  year-statute  of  limi- 
tations and  by  laches. 

10.  That  it  was  error  to  hold  that  one  is  required  to 
resort  to  judicial  process  to  discover  facts  constituting 
fraud;  whereas,  he  should  have  held  that  there  were  no 
facts  proven  in  this  case  sufficient  to  put  plaintiffs,  as 
reasonable  people,  on  inquiry,  and  should  such  facts  have 
appeared  from  the  testimony  it  was  also  apparent  that 
there  was  no  source  from  which  they  could  derive  the 
information  of  the  facts  other  than  from  the  defendants, 
and  they  being  hostile  to  the  plaintiffs,  as  appears  from  the 
testimony,  no  information  could  have  been  derived  from 
them  other  than  by  judicial  process,  and  the  plaintiffs  had 
a  right,  under  the  statute  of  limitations,  to  make  a  judicial 
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inquiry  at  any  time  during  the  life  of  their  judgment,  and 
his  Honor  should  have  so  held. 

11.  That  it  appearing  that  R.  A.  Weathersbee  was  in 
failing  circumstances,  owing  large  sums  of  money,  without 
visible  means  sufficient  to  pay  the  same,  and  having  con- 
veyed to  his  wife,  and  it  appearing  that  judgments  soon 
thereafter  having  been  recovered  to  the  amount  of  thou- 
sands of  dollars,  the  burden  of  proof  then  shifted  from  the 
plaintiffs  to  the  defendants,  and  Mrs.  E.  E.  Weathersbee, 
the  wife  of  R.  A.  Weathersbee,  was  then  required  to  make 
a  full  and  clear  showing  ( 1 )  that  she  had  a  separate  estate, 
or  means  of  acquiring  property,  and  (2)  that  she  paid  a 
full  and  fair  price  for  the  property  and  was  without  knowl- 
edge or  information  sufficient  to  put  her  upon  inquiry  that 
her  husband  was  conveying  to  her  his  property  for  the  pur- 
pose of  hindering  and  delaying  his  creditors,  and  his  Honor 
should  have  so  held. 

12.  That  the  defendants  did  not  show  fully  and  clearly 
that  the  defendant,  Mrs.  E.  E.  Weathersbee,  had  a  separate 
estate,  or  adequate  means  with  which  to  acquire  this  prop- 
erty, and  it  was  not  shown  that  she  was  without  knowledge 
of  the  straightened  circumstances  of  her  husband,  R.  A. 
Weathersbee,  at  the  time  she  acquired  this  property,  and 
his  Honor  should  have  so  held. 

Mr.  G.  M.  Greene,  for  appellant,  submits:  Burden  of 
proof  was  shifted  to  wife  to  show  that  property  conveyed 
to  her  was  paid  for  with  funds  belonging  to  her  separate 
estate:  1  Moore,  Fraud.  Conv.,  p.  39,  sec.  6;  94  U.  S.  580; 
27  S.  C.  425.  Grantee  knew  of  her  husband's  intent  in 
making  conveyances:  Bump.  Fraud.  Conv.  (4th  ed.),  sec. 
2;  2  Bail.  324;  1  Hill  380;  97  S.  C.  31.  Burden  also  on 
grantee  to  show  that  creditor  had  notice  of  facts  to  put 
him  on  notice  more  than  six  years  before  action:  8  Rich. 
Eq.  155;  Smith  on  Frauds,  sec.  87;  101  U.  S.  135;  44 
S.   C.   381.     Evidence  of  grantee's  knowledge  of  fraud: 
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4  S.  C.  249.     Laches:  2  S.  C.  148;  6  S.  C.  66;  10  S.  C. 
261 ;  Smith  on  Frauds,  sec.  249. 

Messrs,  Hendersons  and  Bates  &  Simms,  for  respond- 
ents, cite:  As  to  limitation  of  action:  77  S.  C.  541;  101 
U.  S.  135.  Laches:  McM.  Eq.  134;  24  S.  C.  99;  21  S.  C. 
124;  93  U.  S.  55. 

August  13,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  decree  of  the  Circuit  Court  herein  is  full  and  com- 
prehensive. 

The  appellants  have  failed  to  shake  it.  For  the  reasons 
therein  stated  that  judgment  is  affirmed. 

Mr.  Justice  Fraser  concurs  in  the  result. 


8919 

MORRIS  v.  BUIST  ET  AL. 

(82  S.  E.  675.) 

County  Officers.     Compensation.     Statutes. 

The  salary  provided  for  the  sheriff  of  Barnwell  county  by  1  Civil  Code, 
sec.  1486,  is  in  lieu  of  the  charges  which  otherwise  might  have  been 
made  against  the  county  under  the  general  fee  bill  contained  in  sec- 
tion 4280,  and  such  fees  are  not  chargeable  against  the  county  under 
the  exception  in  section  1528. 

Before  Gage,  J.,  Barnwell,  November,  1913.     Affirmed. 

Controversy  without  action  on  agreed  statement  of  facts, 
by  J.  B.  Morris,  sheriff  of  Barnwell  county,  against  H.  F. 
Buist,  J.  W.  Patterson  and  N.  M.  Walker,  county  commis- 
sioners of  said  county. 


Digits 


zed  by  GoOgle 


416   ,  Morris  v.  Buist. 


Order.  [98  S.  C. 


The  facts  are  stated  in  the  judgment  of  the  Circuit  Court, 
which  was  as  follows: 

"The  sheriff  of  Barnwell  county  presented  to  the  county 
commissioners  a  bill  for  $590,  the  aggregate  of  fees  charged 
by  him  against  the  county  for  the  service  of  grand  and  petit 
jury.     Vol.  I,  Code  of  Laws,  1912,  Civil  Code,  sec.  4230. 

"The  commissioners  doubt  their  liability  therefor;  they 
think  that  sections  1486  and  1528  of  said  Code,  allow  the 
sheriff  a  salary  in  lieu  of  fees. 

•"Counsel  for  sheriff  relies  upon  the  last  seven  words  of 
sec.  1528,  as  letting  the  sheriff  fall  back  on  section  4230  to 
make  the  charge. 

"That  section  was  the  old  fee  bill,  in  force  long  years 
before  the  sheriffs  were  put  on  salaries. 

"If  the  sheriff  may  enforce  that  section,  as  they  did  before 
the  salary  act  was  passed  then  what  was  the  object  of  the 
salary  act..  Unless  the  $1,500.00  voted  as  a  salary  was 
meant  to  stand  in  lieu  of  the  items  of  the  fee  bill  chargeable 
against  the  county,  then  it  was  a  bonus. 

"It  is  suggested  by  counsel  that  it  may  have  been  intended 
for  compensation  of  the  sheriff's  deputy,  for  compensation 
of  the  sheriff's  attendance  upon  Court,  his  service  of  sub- 
poenas for  witnesses  in  the  Sessions  Court,  and  other  serv- 
ices. 

"But  the  statute  does  not  so  read. 

"It  is  true  there  seems  to  be  no  provision  for  the  payment 
of  the  deputy  sheriff,  though  there  is  warrant  for  the 
appointment  of  such  an  officer. 

"That  is  a  manifest  hardship,  both  on  the  sheriff  and  on 
the  deputy ;  but  the  only  remedy  is  the  enactment  of  a  law 
to  cure  the  omission. 

"I  am  clearly  of  the  opinion,  that  as  the  law  now  stands, 
the  sheriff  can  claim  compensation  from  the  county  only 
under  sec.  1486  and  sec.  1527;  and  that  sec.  4230  is  not  an 
express  provision  for  other  and  additional  compensation. 

"It  is  so  ordered." 
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The  sheriff  appealed  from  said  order,  on  the  ground  that 
the  Circuit  Judge  erred  in  holding  that  sec.  4230  is  not  an 
express  provision  for  other  and  additional  compensation  to 
the  sheriff  as  contemplated  by  section  1528. 

Messrs.  Thomas  M.  Boulware  and  Edgar  A.  Brown,  for 
appellant,  submit:  The  Code  of  191 2  is  to  be  construed  as  a 
single  act,  so  as  to  give  effect  to  all  sections  included  therein: 
Acts  of  1912,  No.  414,  p.  735;  Const.  1895,  art.  VI,  sec.  5; 
66  S.  C.  277;  75  S.  C.  560.  Provisions  of  Code  as  to  com- 
pensation of  sheriffs:  Sees.  1486,  1527,  1528  and  4230.  70 
S.  C.  391,  distinguished. 

Mr.  R.  C.  Holman,  for  respondent,  cites:  70  S.  C.  390 
and  25  Stats,  at  Large  572,  Act  No.  270,  as  original  of 
Code,  sec.  1528,  and  showing  legislative  intent. 

August  19,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  judgment  of  the  Circuit  Court  is  affirmed  for  the 
reasons  therein  stated. 

Mr.  Justice  Gage,  having  heard  this  case  on  the  Circuit, 
did  not  sit  on  the  hearing  of  the  appeal. 


27—98. 
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CHAMPION  v.  HERMITAGE  COTTON  MILLS. 

(82  S.  E.  672.) 

Master  and  Servant.    Discharge.     Penalty  for  Delay  in  Payment 
of  Wages.     Evidence. 

1.  Testimony  as  to  the  custom  in  a  mill  as  to  working  days  by 
employees,  held  relevant  on  issue  as  to  whether  or  not  an  employee 
had  voluntarily  quit  his  employment  or  had  been  discharged  by  his 
employer. 

2.  Compensation  of  an  employee  according  to  the  amount  of  work  per- 
formed, held  wages  within  the  meaning  of  Civil  Code,  sec  8812, 
requiring  the  wages  of  discharged  laborers  to  be  paid  to  the  time 
of  their  discharge  by  corporations. 

Before    Memminger,    J.,    Camden,    November,    1913. 
Affirmed. 


Action  by  John  Champion  against  Hermitage  Cotton 
Mills  to  recover  $7.94  wages,  and  $100.00  penalty  for  non- 
payment of  such  wages  by  the  defendant  within  time  limited 
by  Civil  Code,  sec.  3812.  From  judgment  for  plaintiff,  the 
defendant  appeals.     The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  deLoach,  for  appellant,  cites :  96  S.  C.  4. 

Messrs.  J.  C.  Hough  and  M.  L.  Smith,  for  respondent. 

August  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  recovered  judgment  against  defendant  in  the 
Court  of  a  magistrate,  which  was  affirmed  on  appeal  to  the 
Circuit  Court,  for  $100.00,  the  accumulated  penalty  pro- 
vided by  statute  (Civ.  Code  1912,  sec.  3812)  for  the  failure 
of  defendant  to  pay  plaintiff  the  wages  due  him  on  demand 
after  he  was  discharged. 
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One  of  the  issues  was  whether  plaintiff  was  discharged 
or  voluntarily  quit  the  service  of  defendant.     Plaintiff  tes- 
tified that,  prior  to  August  28,  1913,  the  date  of  his  dis- 
charge, he  had  been  in  the  service  of  defendant  for 

1  about  eighteen  years,  and  he  was  familiar  with  the 
customs  of  the  mill,  one  of  which  was  that,  if  an 

employee  dropped  out  for  a  few  days,  a  spare  hand  was 
put  in  his  place,  and  when  the  regular  employee  returned, 
he  resumed  his  place;  that,  under  this  custom,  staying  out 
for  a  few  days  did  not  mean  that  an  employee  had  quit  the 
service;  that  he  stayed  out  on  Monday,  the  18th  of  August, 
1913,  to  go  to  see  his  son,  who,  he  had  been  informed,  was 
sick ;  that  he  did  not  intend  to  quit  the  service  of  defendant; 
that,  before  he  got  very  far  he  was  arrested  on  the  charge 
of  having  liquor  in  his  possession  and  brought  back  to 
Camden;  that  he  gave  bond,  and  reported  at  the  mill  for 
duty  the  next  morning,  Tuesday,  and  found  another  in  his 
place;  that  the  overseer  told  him  he  could  not  give  him 
work ;  that  the  superintendent  asked  him  when  he  was  going 
to  get  out  of  the  house  that  he  was  in.  The  superintendent 
also  testified  that  he  asked  him  to  vacate  the  house  that  he 
was  in.  This  was  ample  evidence  of  plaintiff's  discharge, 
and  we  see  no  objection  to  the  proof  of  the  custom,  as  tes- 
tified to  by  plaintiff. 

There  was  no  dispute  as  to  the  amount  due  plaintiff. 

The  only  other  question  is  whether  plaintiff  was  a  laborer 

for  wages,  so  as  to  bring  him  within  the  provisions 

2  of  the  statute.     He  testified  that  he  was  paid  accord- 
ing to  the  number  of  "hanks"  he  made.     Wages  may 

be  measured  by  the  piece,  as  well  as  by  the  time  employed. 
40  Cyc.  240. 
Judgment  affirmed. 
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EX  PARTE  COLEMAN  ET  AL. 

IN  RE  ESTATE  OF  RICE,  DECEASED. 

(82  S.  E.  674.) 

Executors    and    Administrators.    Commissions.     Accounting.    Choses 
in  Action.    Appeal  and  Error. 

1.  Executors  are  not  entitled  to  commissions  on  moneys  paid  out  and 
received  in  operating  farms  on  lands  belonging  to  testatrix,  after 
the  current  year  in  which  she  died,  through  agents  employed  by  them, 
and  paid  out  of  the  funds  of  the  estate. 

2.  The  legal  title  to  choses  in  action  acquired  by  executors  is  in  them, 
and  an  assignment  to  them  is  unnecessary  when  they  are  held  per- 
sonally liable  to  the  estate  for  funds  due  thereon. 

8.  Executors  are  chargeable  with  funds  of  their  estate  advanced  to  a 

tenant  upon  the  lands  of  the  estate,  and  not  repaid. 
4.  Exceptions  not  argued  will  be  deemed  abandoned. 

Before  DeVore,  J.,  Union,  September,  1913.     Affirmed. 

Appeal  by  William  Coleman  and  F.  M.  Farr  as  executors 
of  the  estate  of  Annie  E.  Rice,  deceased,  from  a  decree  dis- 
allowing credits  claimed  by  them  in  their  final  return. 

Messrs.  Shand,  Benet,  Shand  &  McGowan,  for  appel- 
lants, submit:  Executors  properly  worked  lands  of  the 
estate,  1  McC.  Ch.  338,  1  Rich.  Eq.  12,  and  are  entitled  to 
commissions  on  such  transactions:  4  DeS.  110,  39  S.  C. 
253,  distinguished. 

Messrs.  J.  P.  K.  Bryan  and  McDonald  &  McDonald,  for 
respondent,  cite :  39  S.  C.  247  to  253 ;  13  Rich.  Eq.  201 ;  1 
DeS.  542;  1  McC.  Ch.  5,  6  and  7. 

August  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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Appellant's  testatrix  died  in  August,  1908,  leaving  a 
large  estate,  especially  in  farm  lands,  which  were  situated 
in  three  or  four  different  counties.  The  executors  con- 
tinued the  farming  operations  during  the  years  1909,  1910 
and  1911,  just  as  testatrix  had  in  her  lifetime. 

On  final  settlement,  the  probate  Court  allowed  them  com- 
missions on  their  receipts  and  disbursements  in  connection 
with  the  farming  operations  for  the  first  year,  1908,  but 
held  that  they  were  not  entitled  to  commissions  on 

1  those  of  the  other  years,  on  the  ground  that  it  was 
not  their  duty  to  continue  the  farming  operations 

after  1908,  and,  also,  on  the  ground  that  they  had  employed 
agents  to  attend  to  that  business  and  had  paid  them  out  of 
the  funds  of  the  estate.     The  ruling  was  correct. 

It  appears  that  one  C.  H.  Rice  bought  lands  of  the  estate 
from  the  executors  and  gave  them  his  bond  for  the  pur- 
chase money,  which  was  secured  by  mortgage  of  the  lands. 
On  settlement,  this  bond  was  charged  to  the  execu- 

2  tors.  They  assign  error  in  that  the  Court  did  not 
order  a  formal  assignment  of  the  bond  and  mort- 
gage to  them.  No  formal  assignment  is  necessary.  The 
bond  and  mortgage  are  payable  to  them,  and  they  have  the 
legal  title  thereto  and  the  right  to  collect  the  amount  due 
thereon,  just  as  they  had  before  the  settlement.  The  decree 
merely  makes  them  personally  liable  to  the  estate  for  the 
amount  due  thereon. 

They  advanced  money  of  the  estate  to  a  negro  tenant, 
named  E.  Littlejohn,  and  took  his  note  therefor,  which  has 
not  been  paid.     This  note  was  properly  charged  to  them. 

The  exception  assigning  error  in  not  correcting  the 
amount  found  to  be  due  on  the  note  of  R.  V.  Gist,  which 
was  charged  to  the  executors,  appears  to  have  been  aban- 
doned, as  it  was  not  argued.  At  any  rate,  there  is  nothing 
in  the  record  to  support  it. 

Judgment  affirmed. 
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STATE  v.  BARNETT. 

(82  S.  E.  795.) 

Criminal  Law  and  Procedure.  Change  of  Venue.  Affidavits. 
Trial.  Continuance.  Appeal  and  Error.  Contempt.  Attor- 
neys.   Jury  Fees.    Sentence.     Magistrate.     Breach  of  Trust. 

1.  An  affidavit  to  obtain  a  change  of  venue,  must  state  the  facts 
relied  upon  as  ground  of  motion,  and,  if,  upon  information  and 
belief,  also  the  sources  of  information  and  grounds  of  belief,  with 
such  deflniteness,  particularity  and  certainty,  as  would  afford  the 
basis  of  an  indictment  for  perjury,  if  the  affidavit  be  false,  and 
would  enable  the  Court  to  determine  their  sufficiency. 

2.  Rulings  of  a  magistrate  on  a  former  trial,  reviewable  on  appeal,  do 
not  afford  basis  for  motion  to  obtain  a  change  of  venue  on  the 
ground  of  prejudice  of  the  magistrate. 

8.  A  continuance  is  properly  refused  when  asked  to  obtain  time  to 
move  for  a  writ  of  mandamus,  to  which  the  party  is  not  entitled, 
because  of  his  remedy  by  appeal. 

4.  There  is  no  abuse  of  discretion  in  refusing  continuance  for  absence 
of  defendant's  witnesses,  he  having  had  ample  notice  of  trial,  and 
simply  relied  on  his  belief,  in  which  he  was  mistaken,  that  change  of 
venue  would  be  granted. 

5.  Where  a  charge  of  contempt  against  a  member  of  the  bar  involves 
his  professional  conduct,  and  charges  a  lack  of  respect  on  his  part 
for  constituted  authority,  the  Court  on  appeal  will  review  the 
charges,  which  are  not  speculative,  although  the  sentence  for  con- 
tempt may  have  been  served  by  the  attorney  charged. 

6.  An  attorney  filing  an  affidavit  charging  a  magistrate  with  directing 
a  constable  to  influence  a  juror,  and  with  being  prompted  by  malice 
and  improper  motives  in  his  rulings,  without  stating  the  facts  with 
such  deflniteness  as  would  warrant  the  inference,  if  they  were  true, 
that  the  charge  was  well  founded,  is  guilty  of  a  contempt  of  Court 

7.  A  sentence  by  a  magistrate  of  24.  hours  imprisonment  for  a  con- 
tempt of  Court  is  excessive. 

8.  A  refusal  of  a  magistrate  to  accept  an  appeal  bond  and  stay  pro- 
ceedings, on  appeal  from  a  judgment  for  contempt  is  error. 

9.  A  defendant  in  a  criminal  case  cannot  be  required  to  pay  jury  fees 
or  costs  on  demanding  a  trial  by  jury,  to  which  he  is  entitled  under 
the  Constitution. 

10.  It  is  improper  for  a  magistrate  to  argue  a  cause  on  appeal,  in  sup- 
port of  the  judgment  rendered  by  him,  and  which  should  be  con- 
sidered upon  the  return  made  by  him  to  the  appellate  tribunal. 

11.  It  not  appearing  what  contract  existed  between  an  attorney  and 
client   for   the   former's   compensation,   and   it   appearing  that   the 
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attorney  had  attended  to  other  matters  for  the  client,  and  when 
called  upon  for  money  collected,  stated  that  the  client  was  indebted 
to  him  for  professional  services  to  an  amount  as  great  as  that 
which  he  had  collected,  and  that  as  soon  as  he  had  collected  the 
entire  claim,  he  paid  it  to  a  third  party  for  the  client,  and  so 
notified  the  latter,  a  verdict  of  not  guilty  should  have  been  directed 
on  the  charge  against  the  attorney  of  breach  of  trust  with  fraudu- 
lent intent. 

Before  Moore,  J.,  Monck's  Comer,  March,  1914.  Re- 
versed. 

The  defendant^  Nathan  Barnett,  being  convicted  in  a 
magistrate's  Court  of  a  contempt  of  Court,  and  of  a  breach 
of  trust  with  fraudulent  intent,  appealed  to  the  Court  of 
General  Sessions  for  Berkeley  county,  which  affirmed  the 
judgment  of  the  magistrate.  From  this  judgment,  he 
appeals.     The  facts  are  stated  in  the  opinion. 

Mr.  Nathan  Barnett,  in  pro.  per.,  for  appellant. 

Mr.  Solicitor  Hildebrand  and  Mr.  Edwards,  for  respond- 
ent. 

August  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

In  October,  1913,  the  prosecutor,  D.  Riff,  a  merchant  of 
St.  Stephens, '  employed  defendant,  who  is  an  attorney  at 
law,  to  collect  certain  claims,  one  of  them  being  against  a 
colored  laborer,  named  Clark,  for  $10.37.  Defendant  saw 
Clark  and  agreed  to  accept  monthly  payments,  until  the 
claim  was  paid.  On  November  12,  Clark  paid  defendant 
$6.     On  December  11,  not  being  able  to  find  defendant,  he 

Footnote. — As  to  contempt  of  Court  by  incorporating  scandalous  or 
disrespectful  language  in  brief,  see  note  in  9  Am.  &  Eng.  Ann.  Cases 
168;  in  petition  for  change  of  venue,  see  9  L.  R.  A.  5G6;  attorney's 
statements  in  Court  concerning  decisions,  5  L.  R.  A.  (N.  S.)  916. 
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paid  G.  Rittenberg,  a  merchant  of  St.  Stephens,  $4  for 
defendant.  About  that  time,  defendant  received  for  col- 
lection a  claim  against  Riff,  and,  on  his  failure  to  pay  it, 
sued  him  in  the  Court  of  Magistrate  Wilder.  The  case  was 
tried  December  17,  and  judgment  went  against  Riff.  Imme- 
diately after  the  rendition  of  the  verdict,  Riff  swore  out  a 
warrant  before  Magistrate  Wilder  for  defendant  charging 
him  with  breach  of  trust  with  fraudulent  intent  in  the  col- 
lection and  misappropriation  of  the  money  due  him  by 
Clark.  Thereafter,  on  motion  of  Riff,  the  venue  was 
changed  to  Magistrate  Edwards,  on  the  ground  that  Magis- 
trate Wilder  was  a  material  witness  for  the  prosecution. 

In  the  meantime,  on  December  30,  Clark  paid  defendant 
37  cents,  the  balance  due  by  him  to  Riff,  and  exhibited  to 
defendant  Rittenberg*  s  receipt  for  the  $4  paid  to  him4 
explaining  why  he  had  paid  the  money  to  Rittenberg.  On 
the  same  day,  defendant,  having  collected  the  full  amount 
due  by  Clark,  left  with  John  Klintworth,  a  merchant  of  St. 
Stephens,  for  Riff,  the  amount  due  him  out  of  the  Clark 
collection,  with  request  that  he  notify  Riff  that  he  had  the 
money  for  him,  and  that  he  could  get  it  by  calling  for  it. 
Defendant  also  requested  Magistrate  Wilder  to  notify  Riff 
to  the  same  effect.  Riff  was  so  notified,  and  called  at  the 
store  of  Klintworth  the  same  day,  but  refused  to  take  the 
money.  Defendant  left  the  money  with  Klintworth  instead 
of  paying  it  to  Riff  in  person,  because  he  and  Riff  were  not 
on  speaking  terms,  on  account  of  his  having  sued  Riff. 

When  defendant's  case  was  called  for  trial,  on  January 
20,  he  demanded  a  jury.  The  magistrate  told  him  he  would 
have  to  put  up  three  dollars  to  pay  the  jurors.  At  first  he 
refused,  but,  on  being  told  by  the  magistrate  that  he  must 
do  so,  he  paid  it,  under  protest.  The  result  was  a  mistrial, 
the  jury  having  failed  to  agree. 

After  the  trial,  defendant  was  informed  by  one  of  the 
jurors  that  the  magistrate's  constable,  who  had  summoned 
him,  had  attempted,  on  the  way  to  Court,  to  influence  him 
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against  defendant.  He  was  also  informed  that  the  consta- 
ble had  publicly  declared  that,  at  the  next  trial  of  defendant, 
he  could  get  a  jury,  outside  of  St.  Stephens,  which  would 
convict  him  in  five  minutes.  Thereupon  defendant  pre- 
pared an  affidavit  for  a  change  of  venue,  and  sent  it  to  Mag- 
istrate Edwards,  who  replied  by  letter,  dated  February  7, 
that  the  motion  would  have  to  be  made  in  open  Court,  at 
Bonneau,  on  February  10,  at  which  said  place  and  time  the 
case  was  set  for  trial.  The  record  discloses  no  reason  for 
changing  the  place  of  trial  from  St.  Stephens  to  Bonneau. 

On  February  10  defendant  appeared  and  presented  his 
affidavit  in  support  of  his  motion  for  a  change  of  venue, 
wherein  he  affirmed  that  he  believed  Magistrate  Edwards 
was  biased  and  prejudiced  against  him,  and  that  he  did  not 
believe  that  he  could  get  a  fair  trial  before  him,  for  the  fol- 
lowing reasons : 

"1st.  That  the  said  magistrate  had  expressed  his  opinion 
to  several  persons  unfavorable  to  the  defendants  herein. 

"2d.  That  under  the  direction  of  said  magistrate,  his 
official  constable,  while  in  charge  of  a  juror,  attempted  to 
influence  said  juror  against  the  defendant. 

"3d.  That  said  magistrate,  contrary  to  law,  refused  to 
direct  a  verdict  for  the  defendant  herein,  where  all  the  evi- 
dence of  the  prosecution  in  the  case  failed  to  prove  that  a 
crime  as  charged  in  the  indictment  was  committed,  and 
that  the  defendant  was  guilty  of  the  crime  as  charged  or  any 
other  crime. 

"4th.  That  said  magistrate  maliciously  prevented  the 
defendant  from  showing  at  the  trial  the  real  motive  of  the 
prosecutor  for  obtaining  the  warrant  against  the  defendant 
and  causing  his  arrest. 

"5th.  That  said  magistrate,  at  the  trial  of  the  case, 
unfairly  admitted  evidence  that  was  irrelevant  and  imma- 
terial to  the  issue,  but  which  tended  to  confuse  the  jury  and 
was  prejudicial  to  the  defendant,  and  thereby  preventing  the 
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jury  from  obtaining  the  real  and  true  facts  in  the  case,  and 
thereby  preventing  the  jury  reaching  a  vierdict  in  said  case. 

"6th.  That  the  foreman  and  other  members  of  the  jury 
informed  the  defendant  that  the  magistrate  was  very  unfair 
and  partial  against  the  defendant  and  was  biased  against 
the  defendant  throughout  the  trial  of  the  case. 

"7th.  That  said  magistrate,  without  any  warrant  of  law 
and  contrary  to  the  express  provisions  of  the  Criminal  Code, 
compelled  the  defendant  herein  to  pay  the  sum  of  three 
dollars  as  a  jury  fee,  thereby  extorting  from  the  defendant 
money  against  his  will  and  against  the  laws  of  South  Caro- 
lina. 

"8th.  The  defendant  is  informed  that  the  said  magistrate 
has  a  personal  motive  in  finding  the  defendant  guilty  of  the 
alleged  charge,  although  the  defendant  is  innocent  of  the 
alleged  criminal  charge  against  him,  and  that  there  is  no 
legal  evidence  to  substantiate  even  a  color  of  a  criminal 
charge  against  the  defendant  herein. " 

As  scon  as  the  affidavit  was  read,  the  magistrate  told 
defendant  that  he  Was  in  contempt  of  Court  for  presenting 
it,  and  imposed  sentence  therefor  of  imprisonment  in  jail 
for  twenty-four  hours,  or  the  payment  of  a  fine  of  twenty 
dollars,  and  overruled  his  motion  for  a  change  of  venue. 

Defendant  then  moved  for  a  continuance,  to  give  him 
time  to  apply  to  a  Circuit  Judge  for  a  writ  of  mandamus 
to  compel  the  change  of  venue,  which  was  refused.  He 
then  moved  for  a  continuance  of  one  day,  stating  that  he 
had  appeared  solely  for  the  purpose  of  moving  for  a  change 
of  venue,  and  had  not  brought  his  witnesses,  and  was,  there- 
fore, not  prepared  for  trial.  This  motion  was  also  refused, 
and  the  trial  was  ordered  to  proceed.  A  jury  was  empan- 
eled, which,  after  hearing  the  evidence  and  after  deliberating 
four  minutes,  returned  a  verdict  of  guilty.  From  the  sen- 
tence on  the  verdict,  as  well  as  from  that  for  contempt,  the 
defendant  appealed.  Notwithstanding  his  appeal,  and  his 
offer  to  give  bond  pending  the  appeal  from  the  sentence  for 
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contempt,  the  magistrate  refused  to  accept  bail,  and  com- 
mitted defendant  to  jail,  and  he  served  the  term  of  impris- 
onment for  contempt. 

.Defendant  represented  himself  in  the  Courts  below  and  in 
this  Court.  The  record,  as  presented  to  this  Court,  is  very 
badly  prepared.  There  is  such  confusion  of  statement, 
complaint  and  argument,  in  the  record  and  grounds  of 
appeal,  and  so  much  contradiction  involved,  that  it  has  been 
difficult  to  analyze  it,  and  clearly  state  the  issues  properly 
before  the  Court. 

Consideration  of  the  grounds  of  the  motion  for  change  of 
venue  shows  that  they  do  not  meet  the  requirements  of  the 
statute,  as  interpreted  by  this  Court,  in  that  they  do  not 

state  facts  sufficient  to  disqualify  the  magistrate  in 
1     such  manner  that,  if  the  facts  stated  were  false,  the 

affidavit  would  form  the  basis  of  ar\  indictment  for 
perjury.  State  v.  Conkle,  64  S.  C,  71,  42  S.  E.  173;  Bacot 
v.  Deas,  67  S.  C.  248,  45  S.  E.  171 ;  Witte  v.  Cave,  73  S.  C. 
17,  52  S.  E.  736;  Maws  v.  Evans,  80  S.  C.  362,  61  S.  E. 
1068.  In  Bacot  v.  Deas,  the  Court  said:  "That  case 
(McNcrir  v.  Tucker,  24  S.  C.  105)  intimates  that  judicial^ 
officers  ought  to  be  protected  against  capricious  statements 
by  parties  that  they  are  unfair,  prejudiced,  or  otherwise  dis- 
qualified from  hearing  a  cause.  In  other  words,  it  seems 
clear  that  the  purpose  of  requiring  the  grounds  to  be  stated 
was  to  place  some  responsibility  and  fix  some  obligation 
upon  the  affiant.  The  law  does  not  provide  that  the  grounds 
should  be  such  as  would  convince  the  magistrate,  and  the 
reason,  we  think,  for  requiring  them  to  be  stated  is  to  pre- 
vent arbitrary  and  capricious  charges  of  prejudice;  and  to 
this  end,  it  seems  to  me,  the  law  contemplates  that  the 
affidavit  shall  contain  such  statements  as  would  form  the 
basis  of  an  indictment  for  perjury."  These  cases  show 
that,  to  satisfy  the  statute,  the  grounds  upon  which  a  change 
of  venue  is  asked  for  must  be  stated  with  such  definiteness 
and  certainty  that  the  Court  can  determine  their  sufficiency; 
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and,  if  facts  are  stated  on  information  and  belief,  the  sources 
of  information  and  the  grounds  of  belief  must  be  stated 
with  particularity  and  certainty,  otherwise  the  Court  cannot 
determine  the  sufficiency  of  the  grounds,  nor  would  the 
affidavit,  if  false,  afford  the  basis  of  an  indictment  for 
perjury. 

Another  reason  why  some  of  the  grounds  are  insufficient 
is  that  they  are  based  upon  rulings  of  the  magistrate 

2  in  the  first  trial,  which,  if  erroneous,  could  have  been 
corrected  on  appeal,  if  the  jury  had  found  defendant 

guilty. 

There  was  no  reversible  error  in  the  refusal  of  defend- 
ant's motion  for  a  continuance.     The  continuance 

3  asked  for  to  enable  him  to  apply  for  a  writ  of  man- 
damus was  properly  refused,  because  his  remedy  was 

by  appeal.     The  granting  or  refusing  of  the  motion  based 
on  the  absence  of  his  witnesses  was  within  the  dis- 

4  cretion  of  the  magistrate,  and  we  cannot  say  that  it 
was  abused,  because  defendant  had  ample  notice  of 

the  trial.  His  misfortune  was  that  he  relied  with  mistaken 
confidence  on  the  granting  of  his  motion  for  change  of 
venue. 

The  Circuit  Court  declined  to  consider  the  exceptions, 

assigning  error  in  finding  defendant  guilty  of  contempt  of 

Court,  in  the  sentence  imposed  therefor  and  in  committing 

him  to  jail,  notwithstanding  his  appeal  therefrom 

5  and  offer  to  give  bond  pending  appeal,  on  the  ground 
that,  the  sentence  having  been  served,  the  questions 

presented  by  these  exceptions  were  speculative.  But  the 
questions  were  not  speculative,  and  should  have  been 
decided,  especially  as  they  involved  the  right  of  the  magis- 
trate to  imprison  defendant  under  the  circumstances,  and 
the  conduct  of  the  defendant  as  a  member  of  the  bar. 

It  is  of  the  utmost  importance  to  the  commonwealth  that 
the  integrity,  authority  and  dignity  of  all  Courts  should  be 
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maintained  and  respected.  It  is  especially  the  duty  of 
members  of  the  bar,  who  are  licensed  to  aid  in  the  adminis- 
tration of  justice,  to  inculcate  in  others,  both  by  practice 
and  precept,  due  respect  for  constituted  authority.  Those 
who  preside  in  Courts  of  justice  are  in  duty  bound  to 
demand  and  enforce  due  respect  for  their  official  acts  and 
station.  To  offer  indignity  or  insult  to  a  Judge  presiding 
in  Court  is  to  set  at  defiance  the  authority  of  the  law  and 
bring  it  into  reproach  and  contempt.  Such  conduct  should 
not  be  tolerated. 

When    defendant    charged    Magistrate    Edwards    with 

directing  his  constable  to  influence  a  juror  against  him,  and 

with  being  instigated  by  malice  and  improper  motives  in 

his  rulings,  he  made  very  serious  accusations.     He 

6  should  at  least  have  stated  the  facts  upon  which  they 
were  founded  with  sufficient  definiteness  to  warrant 

a  reasonable  inference  that,  if  the  facts  stated  were  true, 
the  charge  was  well  founded.  Having  failed  to  do  so,  he 
was  properly  held  to  be  guilty  of  contempt  of  Court. 

But  the  magistrate  exceeded  his  authority  and  erred  in 

imposing  on  defendant  a  sentence  of  twenty- four  hours 

imprisonment.     The  statute  (Civ.  Code,  sec.  1397) 

7  which  gives  magistrates  authority  to  punish  for  con- 
tempt limits  the  punishment  to  "fine  and  imprison- 
ment, either  or  both,  not  exceeding  twenty  dollars  fine,  and 
twelve  hours  imprisonment." 

The  magistrate  also  exceeded  his  authority  and  erred  in 

sending  defendant  to  jail,  after  he  had  appealed  from  the 

sentence  and  offered  to  give  bond,  pending  the  appeal. 

8  Having  offered  to  give  bond,  his  appeal  operated  as 
a  supersedeas.     Crim.  Code,  sec.  100 ;  In  re  Stokes, 

5  S.  C.  71 ;  State  v.  Nathans,  49  S.  C.  199,  27  S.  E.  52. 

The  magistrate  also  erred  when  he  required  defendant 
to  pay  the  jurors.  The  Constitution  guarantees  the  accused 
in  criminal  cases  the  right  of  trial  by  jury.     If  the  legisla- 
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ture  has  made  no  provision  for  paying  the  jurors,  the 
9     inference  is  that  it  was  intended  that  they  should 

serve  without  pay.  When  a  defendant  in  a  crim- 
inal case  demands  a  trial  by  jury,  he  should  not  be  embar- 
rassed, nor  should  his  case  be  prejudiced  by  his  being  called 
upon  to  pay  the  jurors. 

The  next  complaint  of  appellant  is  that  the  magistrate 
appeared  and  argued  the  case  against  him  in  the  Circuit 
Court.     It  was  not  proper  for  the  magistrate  to  argue  the 

case  in  support  of  his  own  judgment.     No  doubt  he 

10  felt  justified  in  doing  so  on  account  of  the  grave 
charges  made  against  him  by  the  appellant.     But  he 

should  have  been  content  to  let  the  judgment  of  the  Circuit 
Court  as  to  his  conduct  of  the  trial  be  rested  upon  his 
return,  which  should  have  contained  a  true  and  correct 
account  of  the  proceedings  in  his  Court;  for  it  will  be  pre- 
sumed, until  the  contrary  is  clearly  made  to  appear,  that 
those  vested  with  judicial  authority  exercise  it  fairly  and 
impartially,  and  with  becoming  poise  and  dignity. 

The  testimony  does  not  warrant  the  inference  that  defend- 
ant was  guilty  of  the  crime  charged.     At  the  time  the  war- 
rant was  sworn  out,  he  had  collected  only  $3.00  of  the 
amount  due  by  Clark.     It  does  not  appear  that  con- 

11  tract,  if  any,  there  was  between  him  and  the  prose- 
cutor as  to  the  compensation  which  he  was  to  receive 

for  his  professional  service.  It  does  appear  that,  besides 
the  claim  against  Clark,  he  had  been  employed  in  other 
matters  by  the  prosecutor,  and  it  does  not  appear  what  con- 
tract, if  any,  there  was  between  them  as  to  his  compensation 
for  those  matters.  It  does  appear  that  when  he  was  called 
upon  to  pay  the  amount  which  he  had  collected  on  the  Clark 
claim,  he  stated  as  his  reason  for  refusing  to  do  so,  that  the 
prosecutor  was  indebted  to  him  for  professional  services  in 
an  amount  as  great  as  that  which  he  had  collected.  If  that 
were  true,  he  was  entitled  to  retain  what  was  due  him.  It 
also  appears  that,  as  soon  as  he  collected  the  whole  of  the 
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Clark  claim,  he  paid  the  amount  due  the  prosecutor  to  Klint- 
worth  for  him,  and  had  him  notified  of  the  fact. 

Under  the  facts  and  circumstances  detailed  in  the  record, 
a  verdict  of  not  guilty  should  have  been  directed,  as  the 
mere  failure  to  pay  the  money  collected  was  no  evidence  of 
a  fraudulent  intent  (State  v.  Butler,  21  S.  C.  353),  and 
there  is  nothing  else  tending  to  prove  such  intent. 

Judgment  reversed. 

Mr.  Justice  Fraser  concurs  in  the  result. 


8924 

TWIGGS  ET  AL.  v.  WILLIAMS  ET  AL. 

(82  S.  E.  676.) 

Appeal  and  Erbor.    Case.    Contracts.    Evidence.    Construction. 

1.  The  rule  governing  preparation  of  the  case  on  appeal,  restated,  and 
the  bar  warned  that  cases  not  prepared  in  accordance  with  the  rule, 
are  not  entitled  to  consideration. 

"2.  Where  reference  is  made  in  a  written  contract  to  a  prior  conversa- 
tion for  the  purpose  of  confirming  so  much  as  is  included  in  the 
written  contract,  the  portions  of  the  conversation  not  so  included  are 
not  a  part  of  the  contract,  and  testimony  as  to  them  is  inadmissible. 

3.  A  subcontractor  agreeing  to  sign  the  same  kind  of  a  contract  with 
the  principal  contractor,  as  the  latter  has  with  a  railroad  company, 
adopts  the  provisions  of  the  latter  contract  as  to  the  supervision  of 
the  work  by  the  railroad  engineer,  methods  of  computation  and 
methods  of  settlement,  and  is  estopped  to  say  that  he  did  not  know 
or  understand  such  terms. 

4.  A  contract  providing  that  grading  shall  include  all  excavations  and 
embankments,  to  be  paid  for  one  way  only,  according  to  the  largest 
quantity,  and  there  being  no  terms  limiting  excavations  to  those 
within  the  limits  of  the  roadl>ed,  the  subcontractor  is  entitled  to 
compensation  for  all  excavations  necessarily  made  in  the  perform- 
ance of  the  contract,  whether  within  or  without  the  limits  of  the 
roadbed. 
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Action  by  A.  J.  Twiggs  and  J.  D.  Twiggs,  partners  under 
the  firm  name  of  A.  J.  Twiggs  &  Son,  against  W.  Z.  Wil- 
liams, W.  A.  Young  and  A.  P.  Cornell,  partners,  doing 
business  under  the  firm  name  of  W.  Z.  Williams  &  Co., 
and  J.  S.  Bowers.  From  a  decree  modifying  the  judgment 
recommended  by  the  master,  the  defendants  appeal. 

The  master's  report  was  as  follows : 

To  the  Honorable,  the  Court  of  Common  Pleas: 

Briefly  stated,  this  cause  was  referred  to  me  for  an 
accounting  between  the  parties,  and  to  report  to  the  Court 
my  conclusions  of  law  and  fact. 

The  testimony  taken  is  herewith  submitted,  in  pages  num- 
bered 1  to  544,  inclusive,  together  with  the  exhibits  therein 
referred  to.  The  stipulations  entered  into  as  the  hearing- 
progressed,  pages  303  to  304,  have  eliminated  from  the 
contest  a  number  of  the  items  shown  in  their  respective 
accounts,  and  made  irrelevant  a  large  part  of  the  testimony 
taken. 

The  contested  items  must  be  allowed  or  disallowed 
upon  consideration  of  the  testimony  relevant  thereto,  as 
governed  by  the  contract  between  the  parties  on  which  the 
work  was  awarded  and  undertaken. 

It  must  be  first  determined  what  that  contract  was. 

The  defendants,  Williams  &  Co..  as  railway  contractors, 
were  awarded  a  contract  by  the  Atlantic  Coast  Line  Rail- 
way Company  to  do  certain  work  in  double-track  and  yard 
construction  in  the  vicinity  of  Charleston.  The  yard  con- 
struction was  then  undertaken  by  the  plaintiff,  as  subcon- 
tractors, the  scope  and  detail  thereof  having  been  discussed 
by  members  of  the  respective  firms,  on  the  ground,  prior 
to  the  awarding  of  the  contract. 

May  17,  ]910,  Williams  &  Co.  wrote  Twiggs  &  Son 
( Plaintiff s'  Exhibit  "A"),  as  follows: 

"Confirming  previous  conversation  and  the  conversation 
today  with  your  Mr.  A.  J.  Twiggs,  also  wire  from  Wil- 
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mington,  beg  to  advise  that  we  will  give  you  contract  for  all 
the  grading,  tracklaying  and  switches  at  Bennett  Yards, 
near  Ashley  Junction,  at  the  following  prices :  For  grading, 
22  cents  per  cu.  yd.,  one  way. 

Tracklaying  and  surfacing  without  ballast,  $450  per  mile. 

Tracklaying  and  surfacing  with  ballast,  R.  R.  Co.  to 
furnish  ballast  and  dump  it  in  center  of  track,  you  to  do 
the  spreading,  $495  per  mile. 

Putting  in  switches,  $22.50  per  set. 

It  is  distinctly  understood  that  this  contract  is  awarded 
you  with  the  understanding  that  you  are  to  do  it  on  contract 
time,  and  that  you  will  sign  same  kind  of  contract  with  us  as 
we  have  with  the  Atlantic  Coast  Line." 

May  20,  1910,  Twiggs  &  Son  wrote  Williams  &  Co. 
(Plaintiffs'  Exhibit  "B"),  as  follows: 

"Yours  of  the  17th,  covering  agreements  made  on  the 
Bennett  Yard,  near  Charleston,  S.  C,  received.  Terms  are 
satisfactory.  We  are  waiting  on  the  two  flat  cars  to  be 
placed  at  Savannah  River  to  load  material  and  shovel  parts 
and  transportation  to  Charleston,"  etc. 

There  is  a  conflict  of  testimony  as  to  what  was  said 
between  the  parties  at  the  time  of  the  conversations  prior 
to  Williams'  letter  of  May  17,  1910,  and  I  have  been  unable 
to  reach  a  conclusion  that  there  was  such  a  mutual  under- 
standing between  the  parties  as  a  result  of  these  conver- 
sations as  to  amount  to  a  contract,  except  the  agreement  as 
to  prices  to  be  paid,  which  is  not  disputed. 

I  find  that  Twiggs  &  Son  were  experienced  railroad  con- 
tractors, and  knew,  or  should  have  known,  in  at  least  a  gen- 
eral way,  the  usual  terms  of  a  contract  of  this  nature — 
supervision  by  the  railroad  engineer,  method  of  computa- 
tion and  manner  of  settlement.  Having  agreed  to  sign  with 
Williams  &  Co.  "the  same  kind  of  contract"  as  Williams  & 
Co.  had  with  the  Atlantic  Coast  Line,  they  began  the  work 
with  that  distinct  understanding  and  were  bound  by  all  of 
its  terms,  except  as  to  prices  and  scope  of  work  to  be  done 
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by  them,  and  cannot  now  invoke  the  previous  conversation 
relating  to  the  work  save  to  the  extent  that  the  same  may 
explain  any  ambiguity  growing  out  of  the  changes  in  the 
wording  of  the  contract  made  necessary  by  the  limit  of  the 
work  awarded  to  them. 

This,  I  think,  was  the  legal  status  when  plaintiffs  started 
the  work  without  first  requiring  the  production  of  Wil- 
liams of  his  Coast  Line  contract  for  comparison.  Had 
this  been  done,  the  principle  laid  down  in  the  case  of  Pratt 
v.  Hudson  River  R.  R.  Co.,  21  N.  Y.  309,  might  have  been 
invoked  in  defending  an  action  for  nonperformance.  As 
I  conceive  the  situation  here,  this  decision  does  not  apply. 
Performance  is  obligatory  where  the  contract  is  well  under- 
stood. One  who  undertakes  to  perform  under  an  uncertain 
or  ambiguous  contract  is  bound  by  a  reasonable  construction 
of  the  contract  and  cannot,  after  performance,  or  in  the 
course  of  performance,  insist  on  his  understanding  as 
opposed  to  the  understanding  of  the  other  party  to  the  con- 
tract. And  particularly  is  this  true  where,  as  in  the  case  at 
bar,  certain  clauses  of  the  contract  submitted  for  signature 
were  relied  on  and  invoked,  and  other  clauses  acquiesced  in, 
such  as  involved  computations,  estimates,  extra  work,  etc. 

This  brings  us  to  a  consideration  of  the  contract  between 
Williams  and  the  railroad  (Defendants'  Exhibit  "6"),  and 
the  contract  sumbitted  by  Williams  to  Twiggs  for  signature 
(Plaintiffs'  Exhibit  "C").     Wherein  do  they  differ? 

I  find  that  the  only  material  difference  for  consideration 
here  is  found  under  the  head  of  "Grading."  Williams  was 
to  do  double-tracking  as  well  as  yard  construction  work 
under  his  contract,  and  was  to  be  paid  for  both  excavation 
and  embankment  "by  roadbed  measurement"  at  isy2 
per  cubic  yard.  It  was  clearly  understood  that  Twiggs, 
under  his  subcontract  for  the  Bennett  Yards  work,  was  to 
do  both  excavation  and  embankment,  and  was  to  be  paid 
"one  way  only"  at  the  rate  of  22c.  per  cubic  yard.  I  find 
that  the  term  "one  way  only"  was  properly  set  out  under 
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the  head  of  "Grading"  in  the  copy  contract  submitted  by 
Williams  to  Twiggs  (Plaintiffs'.  Exhibit  "C")  as  "either 
for  excavation  or  embankment,  according  to  the  largest 
quantity."  It  was  not  stipulated  by  Williams  that  the 
grading  measurement  was  to  be  "roadbed  measurement,"  and 
I  find,  in  the  absence  of  such  limitation,  that  plaintiffs  were 
entitled  to  compensation  at  the  agreed  rate  per  cubic  yard 
for  either  excavation  or  embankment,  which  ever  was  the 
largest  quantity,  the  term  "one  way  only"  limiting  the  pay- 
ment so  that  same  could  not  be  figured  on  both  excavation 
and  embankment;  and  that  the  limitation  was  not  to  the 
excavation  and  embankment  done  within  the  roadbeds  lim- 
its as  it  was  under  the  contract  between  Williams  and  the 
Atlantic  Coast  Line. 

Another  question  at  issue  is  whether  or  not,  in  accordance 
with  the  conversations  and  under  the  terms  of  the  contract 
submitted,  Twiggs,  as  subcontractor,  was  to  furnish  sur- 
facing material  at  his  pwn  expense  and  lay  the  same  under 
the  agreed  item  for  "tracklaying  and  surfacing  without 
ballast"  at  $450  per  mile.  Williams'  letter  of  May  17, 
1910,  does  not  say  in  so  many  words  that  the  contractor 
was  to  furnish  surfacing  material.  Mr.  Twiggs  says  that 
Mr.  Williams  did  not  so  inform  him  in  the  course  of  con- 
versation. Both  contracts,  however,  provided  that  surfac- 
ing material  was  to  be  furnished,  delivered  and  put  in  place 
by  the  contractor  at  his  own  -expense.  And  I  find  further, 
from  the  testimony,  that  tracklaying  and  surfacing  "can- 
not be  made  complete  without  the  necessary  material." 
Track  "laid  and  surfaced"  must  be  at  true  line  and  level 
and  thoroughly  tamped,  and  this  I  find  to  mean  placing  and 
packing  of  the  dirt  under,  at  the  ends,  and  between  the  cross- 
ties. 

During  the  progress  of  the  work  the  plaintiffs  secured 
advances*  in  money  from  the  defendants,  Williams  &  Co., 
for  which  they  gave  their  several  promissory  notes,  as  set 
out  in  the  complaint,  and  to  secure  the  same  executed  and 
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delivered  to  the  said  defendants  a  chattel  mortgage  on  one 
Bucyrus  steam  shovel.     Williams  &  Co.  refused  to  make 

further  advances,  and,  on  the day  of  December,  1911, 

plaintiffs  notified  Williams  &  Co.  that  they  were  unable  to 
complete  the  work  for  lack  of  funds,  and  same  was  taken 
over  by  Williams  &  Co.  for  the  account  of  the  plaintiffs 
and  carried  to  a  conclusion  under  their  superintendence  and 
management,  by  the  use  of  the  plant  and  forces  which  plain- 
tiffs had  theretofore  employed  in  pursuance  of  the  contract. 

On  the  13th  day  of  February,  1911,  Williams  &  Co., 
having  completed  the  work  called  for  under  the  contract, 
submitted  to  Twiggs  &  Son  a  statement  of  the  account.  It 
is  contended  that  Mr.  A.  J.  Twiggs'  letter  of  February  15, 
1911,  acknowledging  this  statement  as  correct  except  in  a 
few  minor  particulars,  is  a  bar  to  the  plaintiffs  requiring 
any  further  accounting  for  the  period  covered,  and  an 
acknowledgment  of  the  correctness  of  the  account  sub- 
mitted. I  cannot  so  find.  The  account  is  based  on  monthly 
estimates,  and  it  seems  to  have  been  clearly  recognized  by 
both  sides  that  it  was  subject  to  examination  and  confection 
before  the  final  settlement.  The  submission  by  the  plain- 
tiffs of  their  statement  of  the  account  at  the  time  fixed  by 
Williams  &  Co.  for  a  final  conference  and  settlement  shows 
that  they  reserved  and  insisted  upon  the  right  to  a  strict 
accounting. 

The  plaintiffs  claim  several  large  items  as  due  them  for 
extra  work  made  necessary  by  changes  in  grade  and  other 
changes  in  plans  alleged.  Both  contracts  are  very  clear  on 
the  method  by  which  and  the  time  at  which  claims  for  extra 
work,  known  as  "force  account,"  should  be  made.  This 
method  was  recognized  by  both  parties  as  to  numerous 
items,  and  I  find  that  under  the  contract  plaintiffs  cannot 
recover  for  such  items  held  over  for  some  time  after  having 
left  the  work,  and  after  final  estimate — based  upon  engi- 
neer's monthly  estimates  and  extra  compensation  allowed — 
had  been  submitted 
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It  is  a  fair  inference  from  the  testimony  that  the  plain- 
tiffs, partly  because  of  lack  of  more  suitable  equipment,  and 
partly,  perhaps,  because  of  lack  of  sympathy  and  co-opera- 
tion on  the  part  of  the  engineer  force,  did  do  certain  work 
that  entailed  upon  them  the  extra  and  ordinarily  unnecessary 
expense.  I  am  not  satisfied  that  this  work  would  have  been 
compensated  for  if  claim  had  been  made  in  the  form  of 
force  account  at  the  proper  time.  However  that  may  be, 
it  is  beyond  question  that  plaintiffs  failed  to  take  the  proper 
steps  from  time  to  time  to  protect  the  rights  they  now  claim 
under  the  contract. 

In  stating  the  account,  between  the  parties,  I  am  met  at 
the  outset  with  a  matter  of  great  difficulty.  I  have  con- 
cluded that  under  the  contract  between  Twiggs  and  Williams 
the  engineer  of  the  Atlantic  Coast  Line  was  to  figure  the 
amount  of  work  done  and  that  his  figures  were  to  be 
accepted  as  final.  This,  however,  on  the  assumption  that 
the  engineer  was  to  make  his  calculations  and  estimates  on 
the  contract  between  Twiggs  and  Williams  in  addition  to 
and  entirely  independent  of  his  calculations  and  estimates 
on  the  contract  between  Williams  and  the  Coast  Line.  But 
Mr.  Nichols,  who  was  the  representative  of  the  Atlantic 
Coast  Line  on  the  work,  and  was  also,  so  far  as  the  plain- 
tiffs are  concerned,  the  representative  of  Williams  &  Co., 
testifies  very  positively  that  at  no  time  did  he  consider  the 
work  on  the  Bennett  Yards  as  any  other  than  a  "two-way" 
contract,  and  that  all  of  his  measurements  and  estimates 
were  made  on  that  basis.  It  might  be  of  assistance  in 
determining  the  quantities  if  the  Court  were  in  possession 
of  the  original  estimates  of  the  Bennett  Yards  work  as 
made  by  Mr.  Nichols  for  the  monthly  settlements  between 
the  Coast  Line  and  Williams  &  Co.  These  not  being  avail- 
able, we  must  endeavor  to  reconcile  the  difference  in  the 
final  figures  as  made  by  Mr.  Nichols  and  Mr.  John  D. 
Twiggs.  Twiggs  claims  from  his  measurements  that  he 
■should  be  allowed  for  106,019  cubic  yards  of  excavation,  at 
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22c.  per  cubic  yard,  exclusive  of  allowance  for  the  muck- 
hole.  Nichols  figures  the  proper  allowance  for  excavation, 
including  (as  does  Twiggs)  the  borrow  pit,  and  exclusive 
of  the  muck-hole,  86,039  yards.  In  these  figures  Twiggs 
allows  for  the  borrow  pit  36,403  yards,  while  Nichols 
allows  29,868.  As  both  calculations  are  based  on  an 
assumption  as  to  the  surface  elevation  before  cutting,  I 
think  it  fair  to  divide  the  difference  of  6,595  yards,  and 
deduct  from  Twiggs'  claim  of  106,095  yards,  for  that 
reason,  3,298  yards,  leaving  his  figures  at  102,721  yards. 
There  should  be  a  further  deduction  fr6m  Twiggs'  figures 
for  surfacingmaterial,  which  I  find  plaintiffs  were,  under  the 
contract,  to  furnish  and  put  in  place.  Taking  from  the  tes- 
timony an  average  of  700  yards  per  mile  for  necessary  sur- 
facing material,  for  14.85  miles,  this  would  amount  to 
10,395  yards,  which  would  leave  92,326  yards,  subject  to  a 
further  deduction  for  material  wasted,  say  4,000  yards, 
leaving  88,326  yards  of  excavation  to  be  compensated  for 
at  22c.  per  cubic  yard. 

No  question  is  made  as  to  the  number  of  miles  of  track 
laid,  nor  the  number  of  switches  or  the  allowance  therefor. 

As  to  the  muck-hole  item,  I  think  the  plaintiffs  should  be 
allowed  the  1,464  yards  at  22c,  amounting  to  $324.08,  and 
the  $150  for  extra  compensation.  There  is  some  conflict 
of  testimony  as  to  whether  this  was  agreed  upon.  Williams 
.allowed  it  and  then  charged  it  back  by  a  cross  entry,  claim- 
ing that  the  Coast  Line  wouldn't  allow  it  and  that  the  credit 
was  made  in  error.  Mr.  Nichols'  testimony,  however, 
shows  that  Williams  &  Co.  were  paid  for  this  work  by  a 
"two-way"  allowance  of  1,624  yards  at  their  contract  price. 
It  is  proper  that  Twiggs  should  have  compensation  for  it  on 
some  extra  basis.  Under  the  testimony,  that  was  the  usual 
method  adopted  when  work  of  this  character  was  encoun- 
tered, and  both  Twiggs  and  Williams  did  agree  on  the 
amount  claimed  as  fair. 
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I  find  that  Twiggs  &  Son  are  entitled  to  the  items  charged 
on  their  corrected  statement  of  March  10,  1911,  tinder  the 
head  of  force  account  items,  except  the  rail-bender,  charge 
and  the  charge  for  unloading  material,  which  was  with- 
drawn. I  find  that  they  are  also  entitled  to  recover  $42.30 
freight  paid  on  engine  which  was  to  have  been  dead-headed 
back  to  them  at  Augusta. 

I  find  that  the  plaintiffs  are  not  entitled  to  recover  any 
of  the  items  charged  under  the  head  of  additional  expense 
for  laying  track,  handling  dirt  and  filling,  nor  for  labor 
raising  tracks  caused  by  change  in  grade. 

I  find  the  amounts  properly  chargeable  by  the  plaintiffs 
and  for  which  they  are  entitled  to  recover  from  Williams 
&  Co.,  as  follows: 

Total  excavations,  less  proper  deduction,  88,326 

cu.  yds.  @  22c.  per  cu.  yd $19,431  72 

Amount  to  be  added  by  agreement  recorded  on 

page  304  of  testimony 38  70 

$19,470  42 
Less  dirt  sold,  p.  531  of  testimony 36  08 

$19,434  34 

Track  laying— 14.85  miles  at  $450. 6,682  50 

74  switches  @  $22.50  each 1,665  00 

Force  account,  September    67  92 

November    • 49  02 

December    48  29 

52  00 

January   12  00 

16  77 

February   50  60 

22  55 

65  81 

Allowance  for  muck-hole — 1,464  yds.  at  22c 324  08 
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Allowance   for  muck-hole — extra $      150  00 

January  commissary  sales 7  45 

Freight  paid  on  engine,  Chas.  to  Augusta 42  30 

$28,690  63 
Paid  Twiggs  by  William  &  Co. — Twiggs*  testi- 
mony, p.  127.* 28,140  22 

Balance   due   by    Williams    &    Co.    to   Twiggs 

&  Son $       550  41 

I  adopt  Twiggs*  statement  of  the  total  credits  Williams 
is  entitled  to  for  the  reason  that  it  seems  to  have  been  prac- 
tically accepted  as  correct,  and  is  practically  checked  by  my 
own  calculations  from  Williams'  statement  rendered. 

I  find  therefore  that  the  notes  given  by  Twiggs  &  Son  to 
Williams  &  Co.  and  secured  by  mortgage  of  one  Bucyrus 
steam  shovel,  as  set  out  in  the  pleadings,  have  been  more 
than  paid  by  the  amounts  due  the  plaintiffs,  Twiggs  &  Son, 
under  the  contract. 

I  therefore  respectfully  recommend : 

That  the  temporary  restraining  order  herein  be  made  per- 
manent, and  the  plaintiffs'  bond  discharged. 

That  plaintiffs  have  judgment  against  the  defendants, 
W.  Z.  Williams  &  Co. 

First.  For  the  sum  of  five  hundred  and  fifty  and  41-100 
($550.41)  dollars,  and  the  costs  of  this  action. 

Second.  For  the  delivery  by  the  defendants,  W.  Z.  Wil- 
liams &  Co.,  to  the  said  plaintiffs  of  the  notes  and  mortgage 
in  evidence  herein,  duly  satisfied,  for  cancellation. 
Respectfully  submitted, 

December  14,  1912.  F.  K.  Myers,  Master. 

The  defendants'  exceptions  to  the  Circuit  decree  were  as 
follows : 

1.  We  submit  the  Circuit  Judge  erred  in  overruling  the 
report  of  the  master,  which  found  as  follows : 
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"I  find  that  Twiggs  &  Son  were  experienced  railroad 
contractors,  and  knew,  or  should  have  known,  in  at  least  a 
general  way  the  usual  terms  of  a  contract  of  this  nature — 
supervision  by  the  railroad  engineer,  methods  of  computa- 
tion and  manner  of  settlement.  Having  agreed  to  sign  with 
Williams  &  Co.  the  same  kind  of  contract  as  Williams  &  Co. 
had  with  the  Atlantic  Coast  Line,  they  began  the  work  with 
that  distinct  understanding  and  were  bound  by  all  of  its 
terms  except  as  to  price  and  scopes  of  the  work  to  be  done 
by  them,  and  cannot  now  invoke  the  previous  conversation 
relating  to  the  work  save  to  the  extent  that  the  same  may 
explain  any  ambiguity  growing  out  of  the  changes  in  the 
wording  of  the  contract  made  necessary  by  the  limit  of  the 
work  awarded  them." 

In  overruling  this  portion  of  the  report  his  Honor  says: 

"It  is  true  that  the  general  rule  is  undoubtedly  that  where 
there  is  a  written  contract  (such  as  contained  in  the  letters 
of  May  17th  and  20th)  parol  evidence  is  excluded,  but 
there  are  exceptions,  and  I  am  of  opinion  that  this  case 
falls  within  (the  exceptions  as  laid  down  in)  the  decision 
of  Herlong  v.  Southern  States  Lumber  Co.,  77  S.  E.  R. 
219,  93  S.  C.  529,  etc." 

The  error  being : 

1.  That  plaintiffs  having  entered  into  a  written  contract 
to  sign  "the  same  kind  of  a  contract"  as  the  contract  between 
the  defendants  and  the  Atlantic  Coast  Line  Railroad  Com- 
pany, the  plaintiffs  are  bound  by  the  terms  of  such  contract 
and  cannot  now  invoke  previous  conversations  to  alter, 
modify  or  add  to  their  agreement.  All  previous  oral  agree- 
ments and  conversations  are  merged  into  the  written  con- 
tract. Plaintiffs  were  bound  by  their  written  contract; 
that  is,  they  were  bound  by  the  terms  "of  the  same  kind  of 
a  contract"  as  existed  between  defendants  and  the  railroad 
company. 

2.  The  Herlong  case  is  only  the  well-recognized  principle 
of  a  partly  written,  partly  oral  contract,  which  requires 
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parol  testimony  to  show  what  is  the  contract.  The  case  at 
bar  is  quite  dSfferent  Here  the  previous  conversations 
leading  up  to  the  correspondence  culminated  and  were  crys- 
talized  in  the  contract  made  by  the  correspondence.  In  the 
case  at  bar  the  parties  were  careful  to  "confirm"  their 
understanding  of  all  previous  conversations  by  reducing 
them  to  a  written  offer  and  a  written  acceptance — a  written 
contract.  Parol  testimony  as  to  previous  conversations  is, 
we  submit,  inadmissible  in  such  a  case. 

3.  We  submit  that  the  only  matter  open  for  testimony 
was  embraced  in  that  part  of  the  agreement  which  states 
"you  will  sign  the  same  kind  of  contract  with  us  as  we  have 
with  the  Atlantic  Coast  Line."  The  only  admissible  testi- 
mony was  testimony  tending  to  show  the  kind  of  contract 
the  Coast  Line  had  with  defendants.  That  contract  was 
undisputed  and  was  in  writing.  Parol  testimony  of  con- 
versation between  plaintiffs  and  defendants  is  inadmissible 
to  show  the  terms  of  such  written  contract  which  was  the 
only  "kind  of  contract"  between  the  parties.  The  terms 
and  stipulations  of  the  Coast  Line  contract  were  binding 
upon  Twiggs  &  Son,  so  far  as  they  were  applicable  to  their 
subcontract,  and  could  not  be  varied  by  parol  testimony  of 
loose  antecedent  conversations. 

2.  It  was  error  to  overrule  the  master's  report  and  hold 
that  Twiggs  &  Son  were  not  bound  by  the  terms  of  their 
written  contract  because  they  either  omitted,  neglected  or 
refused  to  sign  the  kind  of  contract  they  had  agreed  in  writ- 
ing to  sign  and  to  hold  that  "such  written  contract  cannot 
be  binding  until  signed."     We  submit  that: 

1.  The  Courts  have  decided  time  and  again  and  many 
years  ago  that  when  parties  to  a  contract  have  agreed  upon 
the  terms,  although  the  contract  calls  for  a  mere  formal 
contract  to  be'  signed  between  the  parties,  the  contract  itself 
is  completed  and  the  terms  to  be  embodied  in  the  formal 
instrument  become  a  part  of  the  original  contract  whether 
signed  or  not. 
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2.  We  submit  the  signature  of  Twiggs  &  Son  to  Exhibit 
"C"  was  not  necessary  to  bind  them  to  its  terms  and  con- 
ditions because  their  signature  to  an  acceptance  of  the  orig- 
inal contract  already  bound  them  to  such  terms.  By  com- 
parison it  will  be  seen  that  Exhibit  "C"  is  an  exactly  similar 
contract,  and  Twiggs  &  Son  are,  therefore,  bound  by  its 
terms  by  virtue  of  their  agreement  to  sign  a  similar  contract 
to  the  Coast  Line  contract.  In  law  they  are  so  bound,  and 
it  is  quite  immaterial  whether  they  accepted,  refused  or  neg- 
lected to  sign  Exhibit  "C." 

3.  If  parol  testimony  were  admissible  to  prove  the  con- 
versations prior  to  the  contract,  then  we  submit  the  Circuit 
Judge  erred  in  not  accepting  the  clear  and  accurate  account 
of  such  conversations  as  established  by  the  testimony  of  Mr. 
W.  Z.  Williams  and  the  equally  clear  and  concise  statement 
of  Mr.  W.  A.  Young  as  the  correct  account  of  such  conver- 
sations. Their  account  of  the  oral  understanding  is  cor- 
roborated and  confirmed  by  the  actual  contract  subsequently 
made  by  the  correspondence  and  establishes  the  contract  as 
claimed  by  defendants  by  at  least  the  greater  weight  of  the 
evidence. 

4.  We  submit  the  Circuit  Judge  erred  in  holding  as  fol- 
lows: 

"I  cannot  hold  that  the  terms  of  the  contract  submitted 
for  signature  had  in  all  respects  been  definitely  understood 
and  agreed  upon,"  for  the  reasons : 

1.  The  terms  of  the  contract  were  in  writing  and  the 
definite  understanding  and  agreement  of  the  parties  must 
be  derived  from  those  terms  alone.  The  meaning,  fthe 
understanding,  the  construction  of  a  written  contract  is  to 
be  determined  by  the  Court  and  not  by  the  parol  testimony 
of  the  parties  as  to  their  understanding  of  it. 

2.  The  simple  question  was  whether  the  contract  sub- 
mitted for  signature  was  the  same  kind  of  a  contract  as  the 
Coast  Line  contract.     If  it  was  (and  it  certainly  was),  then 


Digits 


zed  by  GoOgle 


444  Twiggs  v.  Wiixiams. 


Exceptions.  [98  S.  C 


the  parties  were  bound  by  its  terms,  and  their  understanding 
is  in  law  expressed  by  those  terms  alone. 

5.  It  is  submitted  the  Circuit  Judge  erred  in  overruling 
the  master  and  holding : 

"The  terms  of  the  contract,  as  stated  in  the  letters,  does 
not  agree  with  the  contract  submitted  for  signature,  for  the 
offer  of  May  17th  makes  the  compensation  for  tracklaying 
and  surfacing  without  ballast  $450  per  mile,  while  the  con- 
tract submitted  contained  the  requirement  that  contractor 
should  furnish  at  his  own  expense  the  surfacing  material, 
etc/'  because: 

1.  A  contract  for  tracklaying  and  surfacing  at  $450  per 
mile  is  identical  with  a  contract  containing  the  requirement 
that  contractor  shall  furnish  at  his  own  expense  the  surfac- 
ing material.  Both  require  the  contractor  to  furnish  the 
surfacing  material.  The  master  says  upon  this  point :  "Wil- 
liams' letter  of  May  17,  1910,  does  not  say  in  so  many 
words  that  the  contractor  was  to  furnish  surfacing  material. 
*  *  *  Both  contracts,  however,  provided  that  surfacing 
material  was  to  be  furnished,  delivered  and  put  in  place  by 
the  contractor  at  his  own  expense,  and  I  find  further  from 
the  testimony  that  tracklaying  and  surfacing  cannot  be 
made  complete  without  the  necessary  material.  Track  laid 
and  surfaced  must  be  at  true  line  and  level  and  thoroughly 
tamped,  and  this- 1  find  to  mean  placing  and  packing  of  the 
dirt  under  the  eiid  and  between  the  crossties.  We  submit, 
therefore,  that  the  master  was  right  and  the  Circuit  Judge 
wrong,  both  on  law  and  fact,  in  allowing  Twiggs  &  Son 
credit  for  10,395  cubic  yards  of  surfacing  material  at  22 
cents  per  cubic  yard.  The  Circuit  Judge  has  by  this  hold- 
ing given  to  Twiggs  &  Son  $2,837.31  of  the  money  of  Wil- 
liams &  Co.  He  has  given  them  this  for  furnishing  surfac- 
ing material  which  they  agreed  in  writing  to  furnish  and 
for  which  they  were  already  paid  at  the  rate  of  $450  per 
mile  "for  tracklaying  and  surfacing." 
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6.  The  Circuit  Judge  erred  in  holding  that  plaintiffs  were 
entitled  to  compensation  for  excavation  made  without  the 
limits  of  the  slope  stakes,  because : 

1.  By  such  conclusion  he  has  made  an  erroneous  con- 
struction of  the  contract  of  the  parties  and  has  disregarded 
the  uncontradicted  testimony  of  expert  witnesses  and  engi- 
neers as  to  the  meaning  of  technical  terms  in  the  contract. 

2.  It  was  clearly  erroneous  to  hold  that  the  absence  of 
the  words  "roadbed  measurement"  indicated  that  plaintiffs 
were  to  be  paid  for  work,  or  excavation  such  as  the  borrow 
pit,  done  outside  of  the  limits  of  the  slope  stakes  as  set  by 
the  engineers  of  the  railroad  company,  for  the  following 
reasons : 

Defendants  as  railroad  contractors  had  contracted  for 
certain  work  of  the  Atlantic  Coast  Line  Railroad  Company, 
which  work  included  a  portion  of  the  double  track  work 
of  that  company  and  the  construction  of  what  is  known  as 
Bennett  Yards.  The  plaintiffs  were  also  railroad  contrac- 
tors and  familiar  with  this  class  of  work  and  with  the  terms 
of  these  kind  of  contracts,  and  with  this  knowledge  sublet 
the  Bennett  Yards  portion  of  the  work.  In  fixing  the 
amount  of  their  compensation  in  the  contract  between 
defendants  and  the  railroad  company,  the  Coast  Line  con- 
tract provides  that  defendants  were  to  be  paid  18  1-2  cents 
per  cubic  yard  "roadbed  measurement."  It  is  established 
by  the  testimony,  admitted  by  both  sides,  that  the  words 
"roadbed  measurement"  mean  payment  for  all  quantities, 
whether  an  embankment  or  excavation.  It  is  what  is  known 
as  "a  two-way  contract."  In  fixing  the  amount  of  compen- 
sation in  the  subcontract  between  plaintiffs  and  defendants 
the  contract  provides  for  a  f'one-way  payment;"  that  is, 
plaintiffs  were  to  be  paid  22  cents  per  cubic  yard  either  for 
excavation  or  embankment,  whichever  was  the  largest  quan- 
tity, but  not  for  both.  In  other  respects,  the  contracts  were 
to  be  the  same;  it  was  the  same  work  to  be  done  under  the 
same  kind  of  a  contract.     As  the  contract  and  subcontract 
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related  to  and  covered  the  same  work  and  were  by  agree- 
ment to  be  similar,  except  as  to  the  method  of  payment,  it 
is  obvious  that  the  words  "roadbed  measurement"  could 
not  be  used  in  the  subcontract,  because  those  words  require 
"both  ways,"  as  above  stated. 

3.  .There  is  no  dispute  that  within  the  slope  stakes 
embankment  was  the  largest  quantity,  and  was,  therefore, 
the  quantity  governing  plaintiffs'  compensation  under  the 
one-way  payment  agreed  upon.  The  very  existence  of  a 
borrow  pit  shows  this,  because  if  excavations  were  the 
largest  quantity,  it  would  be  unnecessary  to  go  outside  of 
the  slope  stakes  and  "borrow"  earth  to  make  the  embank- 
ment. It  is  submitted  that  plaintiffs'  contention  that  exca- 
vation is  the  largest  quantity  by  including  the  contents  of  the 
borrow  pit  cannot  be  sustained  because  the  work  they  bid 
upon  and  the  Contract  they  made  was  for  excavation  or 
embankment,  "whichever  was  the  largest  quantity,"  cut  or 
fill,  under  the  railroad  contract  which  they  had  undertaken. 

4.  Plaintiffs'  own  testimony  and  admissions  show  that 
he  accepted  the  work  with  this  understanding;  that  he  was 
told  at  the  inception  of  the  work  that  the  engineer's  estimate 
was  embankment,  65,000  cubic  yards;  excavation,  45,000 
cubic  yards. 

5.  The  testimony  shows,  and  the  master  found,  that 
Twiggs  &  Son  were  experienced  railroad  contractors  and 
knew,  or  should  have  known,  the  usual  terms  of  a  contract 
of  the  nature  of  the  contract  sued  on;  that  is,  supervision 
by  the  railroad  engineer,  methods  of  computation  and  man- 
ner of  settlement.  Twiggs  &  Son  being  bound  by  the  terms 
of  the  same  kind  of  a  contract  as  the  contract  between  Wil- 
liams &  Co.  and  the  Coast  Line,  it  was  error  to  hold  that 
Twiggs  &  Son  were  entitled  to  quantities  outside  of  the 
slope  stakes. 

6.  Because  the  testimony  shows,  and  the  fact  is,  that  all 
experienced  railroad  contractors  know  that  the  quantities 
to  be  paid  for  are  the  roadbed  measurement  quantities ;  that 
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is,  quantities  within  the  limits  of  the  slope  stakes,  and  this 
is  true  both  as  to  subcontractors  and  contractors. 

7.  Because  Twiggs  &  Son  were  bound  by  "the  same  kind 
of  contract"  as  the  Coast  Line  contract,  and  as  the  Coast 
Line  contract  restricted  the  contractors  to  roadbed  measure- 
ment, which  measurement  confines  the  quantities  to  the 
slope  stakes,  the  contract  of  the  subcontractors  of  the  same 
kind  must  necessarily  be  restricted  within  the  slope  stakes. 

8.  The  testimony  shows  that  the  only  proper  construction 
of  the  contract  confines  the  quantities  to  the  roadbed. 

9.  Because  in  the  absence  of  express  agreement  to  the 
contrary  railroad  work  confines  both  contractor  and  sub- 
contractor to  quantities  within  the  roadbed  or  slope  stakes, 
and  there  is  no  such  express  agreement  in  this  case. 

10.  It  is  error,  we  submit,  and  palpably  inconsistent  to 
recognize  that  plaintiffs  are  bound  by  "the  same  kind  of 
contract"  as  that  of  the  contractors  and  then  allow  the  sub- 
contractors for  excavation  outside  of  the  roadbed,  which 
is  a  wholly  different  contract. 

11.  It  was  error  to  base  a  finding  upon  the  absence  of 
words  which  could  not  have  been  used. 

7.  The  Circuit  Judge  states  that  there  are  "no  words  of 
limitation,  either  in  the  letter  or  that  part  of  the  submitted 
contract,  providing  for  payment,  limiting  it  to  roadbed  meas- 
urement or  between  the  limits  of  the  slope  stakes."  We 
submit  this  is  incorrect  and  erroneous,  because : 

1.  The  letter  of  May  17th  distinctly  states:  "For  grading. 
22  cents  per  cubic  yard  one  way."  The  evidence  is  that 
these  words  themselves  limit  the  work  to  the  slope  stakes. 
The  grading  could  not  extend  beyond  the  slope  stakes — and 
the  words  "one  way"  themselves  confine  the  work  to  the 
roadbed. 

2.  Again  the  submitted  contract  (Exhibit  "C")  does 
expressly  limit  the  work  to  the  slope  stakes,  and  by  refer- 
ence thereto  the  Court  will  see  that  under  the  head  of  exca- 
vation and  embankment- that  the  work  is  so  limited.     This 
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error  is  so  plain  it  is  evident  the  Court  must  have  over- 
looked these  terms  of  the  contract. 

3.  The  Circuit  Judge  bases  his  ruling  upon  the  supposed 
absence  of  words  of  limitation  in  the  submitted  contract. 
Yet  the  Circuit  Judge  also  rests  his  decision  upon  the 
ground  that  "the  terms  of  the  contract,  as  stated  in  the  let- 
ters, does  not  agree  with  the  contract  submitted."  This,  we 
submit,  renders  the  decision  below  wholly  inconsistent  and 
illogical.  If  the  submitted  contract  was  not  the  contract  of 
the  parties,  then  the  presence  or  absence  of  words  therein 
cannot  be  a  basis  for  decision.  We  have  shown,  however, 
that  the  submitted  contract  does  contain  words  of  limita- 
tion. On  the  other  hand,  if  the  wording  of  the  submitted 
contract  should  control,  it  can  only  be  because  it  is  the  con- 
tract of  the  parties.  We  submit  it  is  the  contract  and  that 
it  does  limit  the  work  to  the  slope  stakes. 

8.  The  Circuit  Judge  erred  in  overruling  the  report  of  the 
master  in  allowing  the  plaintiffs  compensation  for  surfacing 
material,  because: 

1.  The  price  for  tracklaying  and  surfacing  necessarily 
by  its  very  terms,  under  the  testimony,  includes  the  surfac- 
ing material  to  be  placed  upon  the  tracks  and  roadbed,  and 
it  was  error  to  construe  the  contract  otherwise. 

2.  Because  both  the  Coast  Line  contract  and  Exhibit  "C," 
which  is  the  "same  kind  of  a  contract/'  provide  as  follows : 

-  "And  it  is  distinctly  understood  and  agreed  that  all  mate- 
rial for  surfacing  must  be  provided,  hauled  and  put  in  place 
by  the  contractor,  and  that  the  price  for  tracklaying  and 
surfacing  is  to  include  the  providing,  delivery  and  putting 
in  place  of  all  such  surfacing  material  as  is  required  by  the 
specifications." 

We,  therefore,  submit  that  the  correspondence  constitut- 
ing the  contract  embodied  the  terms  of  the  Coast  Line  con- 
tract as  a  part  of  the  contract,  and  by  those  terms  the  plain- 
tiffs were  bound  to  furnish  surfacing  material. 
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3.  Because  in  overruling  the  report  of  the  master  and 
allowing  plaintiffs  compensation  for  surfacing  material,  the 
Circuit  Judge  has  compensated  the  plaintiff  twice  for  the 
same  work.  Plaintiffs  agreed  to  do  the  tracklaying  and 
surfacing  for  $450  per  mile,  which  compensation  they  have 
admittedly  received.  Yet  the  Court  now  awards  them 
$2,837.31  for  that  for  which  they  have  already  been  paid. 
.    9.  The'Circuit  Judge, erred  in  holding  as  follows: 

"I  can  see  no  reason  for  reversing  the  account  stated  by 
the  master  except  as  to  the  disallowance  of  the  10,395  cubic 
yards  of  surfacing/' 

1.  Because  by  the  terms  of  the  contract  of  the  parties  they 
were  bound  by  the  terms  of  the  Coast  Line  contract,  under 
which  no  work  outside  of  the  limits  of  the  slope  stakes  was 
to  be  allowed  for. 

2.  One  of  the  terms  of  the  contract,  by  which  Twiggs  & 
Son  were  bound,  expressly  provides  that  the  decision  of  the 
railroad  engineer  as  to  quantities  or  other  matters  in  dis- 
pute shall  be  final.  Mr.  Nichols,  the  engineer,  testified 
that  embankment  was  the  largest  quantity,  and  that  the 
quantities  were  as  follows:  Excavation,  55,336;  embank- 
ment, 71,176.  He  says  he  made  these  measurements  and 
they  are  correct.  We  submit  that  plaintiffs  are  in  law 
bound  by  his  measurements,  calculations  and  statements, 
and  the  master  so  held,  although  he  himself  disregarded 
them. 

3.  The  master  finds  that  the  contract  provided  that  the 
Nichols  figures  were  to  be  accepted  as  final,  and  the  Circuit 
Judge  "sees  no  reason  for  reversing  the  account  as  stated 
by  the  master,"  yet  the  master  and  the  Circuit  Judge  in  their 
calculations  have  repudiated  the  figures  of  the  impartial 
engineer  and  accepted  the  figures  of  J.  D.  Twiggs.  The 
basis  of  this  erroneous  calculation  commences  with  the 
acceptance  of  the  statement  of  J.  D.  Twiggs  that  the  total 
excavation  was  106,019  cubic  yards. 
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4.  No  fraud,  collusion,  or  incompetency  is  charged  in  the 
case,  and  we  submit  as  matter  of  law  that  the  figures  of 
Nichols  are  final  and  conclusive. 

5.  The  Circuit  Judge  says  that  the  calculations  of  the 
engineer  as  to  work  within  the  slope  stakes  was  accepted  by 
Twiggs  as  correct.  Yet  the  Circuit  Judge  affirms  the  erro- 
neous calculations  of  the  master.  He  erroneously  takes  the 
statement  of  J.  D.  Twiggs  that  the  total  excavation  was 
106,019  cubic  yards.  Now,  Nichols,  the  engineer,  testified 
that  the  excavation  within  the  Slope  takes  was  55,336  cubic 
yards.  Mr.  Twiggs  testified  his  measurement  of  the  bor- 
row pit  was  36,463  cubic  yards.  Deducting  36,463,  his 
borrow  pit  measurement,  from  his  106,019  should,  there- 
fore, give  Twiggs*  figures  as  to  the  excavation  within  the 
slope  stakes.  This,  however,  would  make  Twiggs'  figures 
within  the  slope  stakes  69,556  yards,  which  is  not  correct, 
if  he  accepted,  as  the  Circuit  Judge  says  he  did,  Nichols' 
figures  of  55,336  as  the  correct  excavation  within  the  slope 
stakes.  It  is  a  difference  of  14,220  yards.  We  submit  it 
is  manifest  that  the  figures  of  the  engineer,  even  for  work 
within  the  slope  stakes,  accepted  as  correct,  have  been  repu- 
diated in  this  calculation. 

6.  The  master  states  in  his  findings  that  Nichols  figures 
the  proper  allowance  for  excavation,  including  the  borrow 
pit,  and  exclusive  of  the  muck-hole,  86,039  yards.  This 
seems  to  be  arrived  at  as  follows :  Nichols  says  that  the  total 
excavation,  including  the  muck-hole  and  borrow  pit, 
amounts  to  87,663  yards,  and  that  the  muck-hole  amounted 
to  1,624  yards,  which,  deducted  from  87,663,  would  leave 
86,039  yards.  Nichols'  figures  are  as  follows:  Excava- 
tion in  yard  above  subgrade,  47,221;  excavation  in  yard 
below  subgrade,  3,667;  borrow  pit  above  subgrade  26,971 : 
borrow  pit  below  subgrade,  2,897 ;  total  excavation  in  muck- 
hole,  1,624;  total  excavation  in  ditches,  3,682;  total  excava- 
tion for  Ashley  River  change  of  line,  1,601 — 87,663. 
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According  to  the  master,  Mr.  Nichols  testifies  that  the 
correct  total  excavation,  excluding  the  muck-hole  and 
including  the  borrow  pit,  is  86,039  yards.  Now,  deducting 
from  this  the  surfacing  material  of  14.85  miles  at  700  yards 
to  the  mile,  which  amounts  to  10,395  yards,  would  leave  a 
balance  of  75,644  yards,  and  from  this  balance  deduct  the 
4,000  yards  wasted  would  leave  the  correct  yardage  for  set- 
tlement 71,044.  The  final  estimate  showed  total  embank- 
ment 71,176,  which  corresponds  with  Nichols'  testimony. 
Nichols  arrives  at  71,176  yards  of  embankment  as  follows: 
Includes  all  embankment  within  the  slope  stakes  on  the  yard, 
includes  also  change  of  line  in  Ashley  River  extension, 
1,434;  cutting  below  grade  in  muck-hole,  1,624;  excess 
material  on  north  yard,  being  a  total  of  71,176.  Adding  to 
the  71,644  yards  as  above,  3,298  yards,  which  is  one-half 
the  difference  between  Nichols'  and  Twiggs'  calculations  of 
the  borrow  pit,  makes  74,942  yards,  which  at  22  cents  would 
amount  to  $16,487.24  instead  of  $19,432.72,  making  a  dif- 
ference in  this  item  alone  of  $2,944.48.  Leaving  all  other 
items  of  the  master  as  correct,  this  would  leave  a  balance  in 
favor  of  Williams  &  Co.  of  $2,394.07. 

10.  It  was,  we  submit,  error  to  hold  that  the  letter  of 
February  15,  1911,  from  Twiggs  &  Son  to  Williams  &  Co., 
admitting  the  correctness  of  the  statement  of  account  then 
rendered  by  Williams  &  Co.,  did  not  constitute  an  account 
stated  and  a  bar  to  plaintiffs  now  attempting  to  recover  other 
matters  covered  by  the  period  of  said  account.  It  was,  we 
submit,  a  solemn  admission,  which  cannot  now  be  disputed. 

11.  The  facts  of  this  case  show  that  plaintiffs,  as  subcon- 
tractors, being  unable  to  perform  their  work  or  pay  for  their 
labor,  applied  to  defendants  for  assistance,  and  defendants, 
at  their  request,  lent  them  money  for  carrying  on  the  work, 
taking  as  security  a  mortgage  of  a  steam  shovel.  On  the  1st 
of  January,  1911,  Twiggs  &  Son,  having  broken  their  con- 
tract and  being  unable  to  complete  the  work,  turned  it  over 
to  Williams  &  Co.  for  completion.     Williams  &  Co.  com- 
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pleted  the  work  and  demanded  a  payment  of  their  debt 
secured  by  said  mortgage,  which  now  amounts  to  $3,303.05 
with  interest  thereon  at  8  per  cent.  Payment  having  been 
refused,  proceedings  to  foreclose  were  commenced.  Instead 
of  collecting  their  just  debt  of  $3,305.65,  this  debt  has  been 
cancelled  and  an  additional  debt  of  $3,329  imposed,  a  total 
loss  of  $6,692.65.  This  is  said  to  be  the  decree  of  a  Court 
of  equity.  Plaintiffs  in  this  injunction  suit  with  the  burden 
of  proof  resting  upon  them  rested  their  case  upon  their  state- 
ments alone.  Defendants  established  their  case  by  their 
own  testimony  and  corroborated  it  by  numbers  of  disinter- 
ested witnesses.  We,  therefore,  submit  that  the  Court  below 
erred  in  its  findings  of  fact  against  defendants  and  con- 
tend that  the  clear  weight  of  the  testimony  sustains  our  posi- 
tion, and  submit  that  on  the  law  and  the  facts  the  judgment 
below  must  be  reversed,  the  injunction  be  dissolved,  and  a 
judgment  in  favor  of  defendants  for  the  amount  of  their 
mortgage  debt,  $3,363.65  and  interest,  be  rendered. 

Messrs.  W .  Huger  Fitssimons  and  Thomas  W.  Davis, 
for  appellant,  submit :  No  parol  testimony  of  previous  con- 
versations was  admissible  to  show  the  terms  of  the  contract: 
77  S.  C.  191 ;  02  S.  C.  414.  Acceptattce  of  terms  offered  in 
letter  constituted  the  contract:  93  Fed.  367;  42  U.  C.  Q.  B. 
115 ;  36  lb.  46 ;  144  N.  Y.  209 ;  3  Tex.  App.  Civ.  Cases,  267 ; 
L.  R.  5  Q.  B.  340;  Clark  Contracts  38;  2  Parsons  Con- 
tracts 285,  286.  So  much  of  the  contract  betzveen  Williams 
and  the  railroad  as  is  applicable  to  the  Bennett  Yard  work  is 
a  part  and  parcel  of  the  contract  betzveen  Williams  and 
Twiggs,  although  not  signed:  Clark  Contracts  38;  2  Whar- 
ton Contracts,  sec.  645 ;  2  Parsons  Contracts,  pp.  285,  286 ; 
9  Cyc.  282;  3  App.  Cases,  1124;  23  L.  R.  A.  707;  29  Ga. 
158;  8  Ch.  Div.  70;  144  N.  Y.  209;  9  Ves.  351 ;  11  N.  Y. 
441;  6  H.  of  L.  238;  64  N.  C.  743;  21  N.  Y.  305.  All 
agreements  and  conversations  prior  to  the  letters  of  Wil- 
liams of  May  ifth  zvere  merged  into  the  zvritten  contract  as 
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contained  in  the  letters  of  May  17th  and  20th:  17  Cyc.  567; 
46  S.  C.  372;  24  S.  E.  294;  34  S.  C.  330;  13  S.  E.  525;  19 
S.  C.  121;  77  S.  C.  191;  57  S.  E.  766;  82  S.  C.  441;  72  S. 
E.  74;  125  Fed.  110;  24  S.  E.  646;  23  S.  E.  611;  23  S.  E. 
772;  17  S.  E.  882;  16  S.  E.  220;  45  S.  E.  711;  96  U.  S. 
544.  Custom  as  to  measurements  in  estimating  work  done: 
24  Vt.  660.  Subcontractor  bound  by  terms  of  contract  with 
railroad  company:  33  Cyc.  341;  16  Pa.  St.  469;  55  Am. 
Dec.  519.  Certificates  of  railroad  engineer  final  and  bind- 
ing on  both  parties  in  absence  of  fraud  or  gross  mistake: 
Wait  on  Engineering  and  Architectual  Jurisprudence,  sec. 
445;  33  Cyc.  333,  et  scq.;  116  N.  Y.  19;  15  Am.  St.  Rep. 
376;  34  Am.  St.  Rep.  403;  51  Ga.  348;  138  U.  S.  185;  58 
N.  E.  335;  38  Fed.  304;  112  X.  Y.  30;  27  Vt.  673,  679;  55 
Am.  Dec.  519;  20  N.  Y.  463;  11  Gratt.  676;  50  N.  Y.  22S; 
69  Tex.  691;  95  Tenn.  543;  114  U.  S.  549;  109  U.  S.  618; 
138  U.  S.  165 ;  97  U.  S.  402 ;  10  111.  521.  In  order  to  prove 
fraud  or  mistake  on  the  part  of  the  engineer  it  must  be 
alleged:  9  Enc.  PI.  &  Pr.  (584;  Wait,  sec.  427;  Kerr  on 
Fraud  and  Mistake,  pp.  365,  366,  407.  Account  stated 
between  parties:  57  Miss.  51;  4  N.  W.  411;  6  Me.  307;  23 
Pa.  961.  Could  only  be  impeached  for  mistake:  49  N.  Y. 
Supp.  154;  60  Ns  Y.  Supp.  668;  15  Pac.  371;  2  Greenleaf 
Ev.,  sec.  126;  1  Cyc.  364;  54  Am.  St.  Rep.  93;  12  Pet.  300. 

Messrs.  Nathans  &  Sinkler,  for  respondent,  cite:  As  to 
admission  of  parol  testimony)  to  supplement  zvritten  con- 
tract:  93  S.  C.  529.  Finding  of  fact:  79  S.  E.  90;  91  S.  E. 
476;  92  S.  C.  601. 

August  26,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  printed  "Case"  contains  between  six  and  seven  hun- 
dred pages.  It  was  admitted,  at  the  hearing,  that  not 
more  than  one-third  of  the  matter  contained  therein  is  per- 
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tinent  to  the  questions  presented  for  decision.  Examina- 
tion shows  that,  if  it  had  been  prepared  according  to  the 
rules,  it  could  probably  have  been  reduced  to  from  one  to 
two  hundred  pages.  The  Court  would,  therefore,  be  war- 
ranted in  dismissing  the  appeal,  without  consideration  of  the 
merits,  because  of  the  violation  of  its  rules.  In  numerous 
cases,  the  bar  have  recently  been  admonished  about  this 
matter.  If  these  admonitions  continue  to  go  unheeded,  the 
Court  will  be  compelled  to  protect  itself  by  dismissing  the 
appeal,  when  the  "Case"  is  not  prepared  according  to  its 
rules. 

In  preparing  the  "Case,"  instruments  of  writing,  such  as 

the  pleadings,  wills,  deeds,  notes,  bonds,  mortgages,  bills  of 

lading,  policies  of  insurance  and  the  like  should  not  be  set 

out  in  full,  unless  the  instrument  is  to  be  construed; 

1  and,  even  then,  only  so  much  of  it  as  is  necessary  to 
a  proper  construction  should  appear.  Ordinarily,  it 
is  sufficient  to  state  the  substance  of  such  instruments;  but, 
if  special  consideration  of  any  part  is  desired,  such  part 
should  be  set  out  in  full,  and  the  substance  of  the  remainder 
stated.  If  it  should  happen,  as  it  sometimes  does,  that  the 
different  parts  of  an  instrument  are  so  dependent  upon  other, 
or  otherwise  so  correlated  that  the  whole  is  necessary  to  a 
proper  understanding  or  construction  of  any  part,  then  the 
whole  instrument  should  appear.  But  we  often  find  in  the 
"Case"  the  whole  of  a  bill  of  lading  or  policy  of  insurance, 
when  only  one  clause  or  stipulation  is  to  be  considered  or 
construed.  Deeds  and  mortgages  are  often  set  out  at 
length,  including  the  probate  thereof  and  renunciation  of 
dower,  when  the  part  necessary  for  consideration  could  be 
stated  or  set  out  in  half  a  dozen  lines.  This  is  not  only  an 
unnecessary  tax  upon  the  time  and  patience  of  the  Court,  but 
it  is  a  useless  waste  of  .the  money  of  litigants. 

Whenever  it  is  necessary  to  present  the  testimony  to  this 
Court,  it  should  be  stated  in  narrative  form,  and  only  the 
substance  of  it  given,  without  repetition,  omitting  all  that  is 
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irrelevant  to  the  issues  to  be  decided.  When  the  questions 
and  answers  are  necessary  to  elucidate  the  point  to  be 
decided,  or  it  is  desired  to  call  attention  to  the  exact  lan- 
guage of  a  witness,  the  same  may  properly  be  inserted. 

It  may  be  suggested  that  it  is  often  difficult  for  counsel 
to  agree  as  to  what  is  a  correct  synopsis  of  the  evidence.  In 
such  cases,  let  the  Circuit  Judge  decide  between  them.  If 
he  rules  erroneously,  his  ruling  is  subject  to  appeal,  to  be 
heard  in  connection  with  the  principal  appeal;  and  this 
Court  will  decide  the  matter,  and  impose  the  payment  of 
costs  and  disbursements  accordingly,  for  counsel  have  the 
right,  and  it  is  their  duty,  to  protect  their  clients  against  the 
possibility  of  having  to  pay  for  unnecessary  printing  as 
disbursements. 

The  bar  is  again  warned  that  the  rules  of  this  Court  must 

be  complied  with  in  the  preparation  of  the  "Cases"   for 

'appeal,  and  that,  in  future,  the  Court  will  feel  at  liberty  to 

decline  to  consider  any  appeal  in  which  the  "Case"  is  not 

prepared  according  to  the  rules. 

The  facts  are  clearly  stated  in  the  master's  report.  As 
will  be  seen  by  reference  to  that  report,  the  master  held  that 
the  contract  between  the  parties  was  in  writing,  and  that  it 
consisted  of  the  letters  of  May  17th  and  20th,  and  so  much 
of  the  contract  between  Williams  &  Co.  and  the  railroad 
company  as  was  applicable  to  the  work  undertaken  by 
Twiggs  &  Son,  except  as  to  prices  and  scope  of  work  to  be 
done  by  them. 

The  Circuit  Court  overruled  this  conclusion,  and  held, 

under  the  authority  of  Herlong  v.  Southern  States  Lumber 

Co.,  93  S.  C.  529,  77  S.  E.  219,  that  the  contract 

2  was  partly  written  and  partly  verbal,  the  verbal  part 
.consisting  of  the  conversation  referred  in  Williams 
&  Co.'s  letter  of  the  17th  to  Twiggs  &  Sons. 

His  Honor  misconstrued  the  opinion  of  the  Court  in  the 
Herlong  case.  In  that  case,  the  language  of  the  letter  which 
was  construed  to  make  a  previous  conversation  a  part  of  the 
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contract  was  as  follows:  "The  administration  of  the  com- 
pany's affairs  to  be  along  the  lines  which  I  talked  of  with 
you,  when  at  Dunbarton,  on  Saturday."  The  Court  said: 
"The  talk  at  Dunbarton  was  adopted  as  a  part  of  the  con- 
tract, and,  of  course,  could  be  proved  only  by  parol."  But, 
in  this  case,  the  letter  of  May  17th  does  not  refer  to  the  pre- 
vious conversation  as  a  part  of  the  contract,  but  the  refer- 
ence to  them  was  for  the  purpose  of  confirming  and  making 
only  so  much  of  them  as  was  included  in  the  letter  a  part  of 
the  contract.  The  part  not  included  therein  was  not  con- 
firmed, and  was,  therefore,  not  a  part  of  the  contract. 
Plaintiffs'  letter  of  the  20th,  in  reply  shows  clearly  that  they 
so  understood  the  defendants'  letter  of  the  17th,  for  they 
said/  "yours  of  the  17th,  covering  agreements  made"  etc. 
If  defendants'  letter  of  the  17th  had  not  covered  all  the 
agreements  made,  surely  plaintiffs  would  not  have  said  that 
they  did. 

Twiggs  &  Son  agreed  that  they  would  sign  the  same  kind 

of  contract  with  Williams  &  Co.  as  the  latter  had  with  the 

railroad  company.     In  the  absence  of  fraud,  accident  or 

mistake,  they  should  not  now  be  heard  to  say  that 

3  they  are  not  bound  by  that  agreement,  because  they 
did  not  know  or  understand  the  terms  of  the  contract 
between  Williams  &  Co.  and  the  railroad  company.  It  was 
their  duty  to  ascertain  what  its  terms  were  before  agreeing 
to  sign  it.  Of  course,  if  Williams  &  Co.  misrepresented  its 
terms,  Twiggs  &  Son  would  be  bound  by  it  only  in  so  far  as 
its  terms  were  what  they  were  represented  to  be.  But  there 
is  no  evidence  of  any  such  misrepresentation,  except  in  ref- 
erence to  the  matter  of  unloading  track  material,  which  was 
waived  by  Twiggs  &  Son,  and  is  of  no  consequence  as  to  the 
issues  now  before  the  Court. 

Reason  and  authority  abundantly  support  the  proposition 
that  one  contract  may  be  made  a  part  of  another  by  refer- 
ence to  it.  In  Dunbar  v.  Ry.,  62  S.  C.  414,  40  S.  E.  884,  it 
was  held  that  "where  a  shipper  accepts  for  freight  delivered 
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to  a  common  carrier  a  receipt  containing  the  provision  that 
this  shipment  is  received  subject  to  the  terms  and  conditions 
of  the  carrier's  regular  bill  of  lading,  for  which  this  receipt 
may  be  exchanged,  he  has  such  notice  as  will  put  him  on 
inquiry  of  the  terms  and  conditions  of  the  bill  of  lading, 
and  is  bound  by  such  terms  and  conditions."  The  master's 
conclusion  was  correct! 

The  next  question  is:  Did  the  master  and  Circuit  Judge 

err  in  holding  that,  as  there  were  no  words  in  the  contract 

limiting  Twiggs  &  Son  to  payment  for  excavation  within 

the  limits  of  the  roadbed,  they  should  be  paid  for 

4  excavation  outside  those  limits?  On  this  point,  the 
testimony  of  the  expert  witnesses  as  to  the  meaning 
of  the  words  of  the  contract  is  conflicting,  and,  while  we 
have  been  impressed  by  the  able  and  zealous  argument  of 
appellants'  counsel,  we  cannot  say  that  the  preponderance  of 
the  evidence  is  against  this  concurrent  finding  of  the  master 
and  Circuit  Judge, — especially  in  view  of  the  following  pro- 
vision in  the  contract  submitted  by  Williams  &  Co.  to 
Twiggs  &  Son  for  execution :  "Grading  will  include  all  exca- 
vations and  embankments,  and  will  be  paid  for  'one  way' 
only,  either  for  excavation  or  embankment,  according  to  the 
largest  quantity."  The  words  of  the  proposed  contract 
are  "all  excavations,"  etc.  While  the  words  "roadbed  meas- 
urement" were  not  appropriate  to  the  contract  between 
plaintiffs  and  defendants,  there  is  no  reason  why  other 
words  which  would  have  limited  payment  to  quantities 
within  the  slope  stakes  could  not  have  been  used. 

It  follows  from  what  has  already  been  said  as  to  what  the 
contract  was,  that  the  Circuit  Court  erred  in  overruling  the 
conclusions  of  the  master  that  plaintiffs  were  not  entitled  to 
pay  for  surfacing  material.  The  contract  of  defendants 
with  the  railroad  company,  by  the  terms  of  which  plaintiffs 
were  bound,  expressly  provides  "that  the  price  for  track- 
laying  and  surfacing  is  to  include  the  providing,  delivery. 
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and  putting  in  place  all  such  surfacing  material  as  is  required 
by  the  specifications." 

The  other  points  raised  by  the  exceptions  are  overruled 
for  the  reasons  stated  by  the  master,  which  were  concurred 
in  by  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is  modified  according 
to  the  view  herein  announced. 


8925 

CRAWFORD  v.  MASTERS. 

(82  S.  E.  978.) 

Limitation  op  Estates.     Statutes.     Rights  op  Succession. 

The  Act  of  1906,  vol.  I,  Code  of  Laws  1912,  sec.  8562,  making  an  illegiti- 
mate child  the  heir  of  its  mother,  rendered  the  giving  birth  at  a 
prior  date  to  an  illegitimate  child,  who  was  still  living  in  1914 
when  the  mother,  a  tenant  in  fee  conditional,  made  and  tendered  her 
deed  to  her  vendee,  a  good  performance  of  the  condition  on  which 
the  mother  held  title,  and  enables  her  to  convey  the  land  in  fee 
simple  to  her  vendee. 

Before  Prince,  J.,  Anderson,  May,  1914.     Affirmed. 

Action  by  Lula  P.  Crawford  against  John  N.  Masters  for 
specific  performance  of  contract  for  sale  of  land.  From  a 
decree  in  favor  of  plaintiff,  the  defendant  appeals  on  the 
following  exceptions : 

1st.  Because  his  Honor,  the  Circuit  Judge,  erred  in  hold- 
ing that  the  plaintiff  was  entitled  to  a  decree  of  specific  per- 
formance, when  he  should  have  held  that  the  plaintiff  did  not 
have  such  a  title  that  she  could  convey  the  land  in  fee  simple. 

2d.  Because  his  Honor,  the  Circuit  Judge,  erred  in  holding 
that  the  birth  of  illegitimate  issue  and  the  passage  by  the 
legislature  of  the  act  of  1906   (section  3562,  Civil  Code 
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1912),  subsequent  to  the  execution  of  the  deed  from  H.  K. 
Crawford  to  Lula  Crawford,  was  such  a  performance  of  the 
condition  of  said  deed  as  enabled  the  said  Lula  P.  Crawford 
to  convey  the  land  in  fee  simple  and  thereby  bar  the  rights 
of  the  issue  and  cut  off  the  reverter  of  the  grantor. 

3d.  Because  his  Honor,  the  Circuit  Judge,  erred  in  hold- 
ing that  the  legislature  had  the  right  by  the  act  of  1906 
(section  3562,  Civil  Code  1912),  to  change  or  divest  the 
right  of  reverter  of  the  grantor,  H.  K.  Crawford,  when  he 
should  have  held  that  the  said  act  of  the  legislature,  having 
been  passed  since  the  execution  of  the  deed  by  H.  K.  Craw- 
ford to  Lula  P.  Crawford,  to  construe  the  said  act  as  apply- 
ing to  this  case  would  impair  the  obligation  of  a  contract, 
to  wit :  the  said  deed  from  the  said  H.  K.  Crawford  to  Lula 
P.  Crawford. 

4th.  Because  his  Honor,  the  Circuit  Judge,  erred  in  refus- 
ing to  hold  that  the  legislature  had  no  power  under  the  Con- 
stitution to  divest  or  change  the  right  of  reverter  of  the 
grantor,  H.  K.  Crawford,  under  the  deed  executed  by  him 
to  Lula  P.  Crawford. 

5th.  Because  his  Honor,  the  Circuit  Judge,  erred  in  refus- 
ing to  hold  that  the  act  of  1906  (section  3562,  Civil  Code 
1912),  has  no  application  to  this  case  because:  (a)  The  act 
does  not  apply  unless  the  mother  dies  intestate,  (b)  The 
act  does  not  apply  to  fee  conditionals,  (c)  If  the  illegiti- 
mate child,  Lucile  Crawford,  should  die  before  her  mother, 
Lula  P.  Crawford,  the  act  could  not  apply,  and,  therefore, 
the  condition  of  the  deed  would  not  be  performed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  H.  DagncUl,  for  appellant,  submits:  Statute  con- 
ferring rights  on  illegitimate  children  should  be  strictly  con- 
strued:  78  Miss.  209;  84  Am.  St.  Rep.  624;  183  111.  486; 
75  Am.  St.  Rep.  124.  To  construe  it  as  affecting  contracts 
made  before  its  passage  would  impair  the  obligation  of  the 
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contract,  ay\d  divest  vested  rights:  96  U.  S.  595 ;  24  L.  Ed. 
793;  6  Cr.  87;  3  L.  Ed.  162;  11  Am.  Dec.  90. 

Messrs.  Quattlebaum  &  Cochran,  for  respondent,  cite: 
As  to  nature  of  fees  conditional:  Harp.  L.  92 ;  5  Rich.  Eq. 
441  ;  17  S..C.  545;  28  S.  C.  238;  47  S.  C.  294;  90  S.  C.  474; 
91  S.  C.  487;  1  Hill  Ch.  276;  53  S.  C.  197;  Bailey  Eq.  226. 
Right  of  reverter  a  mere  possibility,  and  not  property:  81 
S.  C.  284,  285;  31  S.  C.  13,  37;  1  Hill  Ch.  215;  2  Hill  Ch. 
244.  The  law  defines  heirs:  76  Pa.  St.  81 ;  18  Am.  Rep. 
428.  Interest  cannot  pass  by  devise:  Harp.  L.  92 ;  5  Rich. 
Eq.  441.  Performance  of  condition:  91  S.  C.  494.  Stat- 
ute to  be  construed  according  to  legislative  intent:  134  U.  S. 
624;  33  L.  Ed.  1083.  Intent  to  ameliorate  the  harsh  rule 
of  the  common  law  against  illegitimates:  2  Kent  Com.  209 : 
84  Ala.  284;  4  So.  675. 

August  27,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

In  1889,  H.  K.  Crawford  conveyed  a  tract  of  land  to  his 
daughter,  Lula  P.  Crawford,  habendum  "unto  the  said  Miss 
Lula  J.  Crawford  and  to  her  bodily  heirs  and  assigns  for- 
ever and  to  nq  others."  In  1906,  the  legislature  enacted 
(Civil  Code  1912,  sec.  3562)  that  "any  illegitimate  child  or 
children,  whose  mother  shall  die  intestate,  possessed  of  any 
real  or  personal  property,  shall  be,  so  far  as  said  property  is 
concerned,  an  heir  or  heirs  at  law  as  to  such  property,  not- 
withstanding any  law  or  usage  to  the  contrary."  In  1899. 
Lula  P.  Crawford  gave  birth  to  an  illegitimate  child,  Lucile 
Crawford,  who  is  still  living.  In  1914,  plaintiff  contracted 
with  defendant  to  sell  him  the  land  and  make  him  good  title 
thereto  in  fee  simple.  Defendant  refused  to  accept  her  title 
and  comply  with  his  contract,  on  the  ground  that  she  could 
not  make  a  good  title,  and  this  action  was  brought  to  deter- 
mine whether,  under  the  statute  above  quoted,  the  birth  of 
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an  illegitimate  child  enabled  her  to  make  a  fee  simple  title 
to  the  land. 

Plaintiff's  title  is  a  fee  conditional.  At  common  law,  the 
tenant  in  fee  conditional  may,  on  the  birth  of  lawful  issue, 
convey  the  land  in  fee  simple.  Jones  v.  Postell,  16  S.  C.  L. 
( Harp.  L. )  92  \W  right  \.H  err  on,  26  S.  C.  Eq.(5  Rich.  Eq.) 
441 ;  Burnett  v.  Burnett,  17  S.  C.  545 ;  Archer  v.  Ellison,  28 
S.  C.  238,  5  S.  E.  517;  Miller  v.  Graham,  47  S.  C.  294,  25 
S.  E.  165;  Timber  Co.  v.  Holden,  90  S.  C.  474,  73  S.  E. 
470;  Holley  v.  Still,  91  S.  C.  487,  74  S.  E.  1065.  .If  the 
statute  makes  plaintiff's  child  her  heir,  so  that  the  child 
would  take  the  land  under  the  deed  on  the  death  of  her 
mother,  the  condition  of  the  deed  has  been  performed,  and 
plaintiff  can  make  a  fee  simple  title  to  the  land.  By  its 
terms,  the  statute  makes  an  illegitimate  whose  mother  shall 
die  intestate,  possessed  of  any  property,  an  heir  at  law  as  to 
such  property.  As  to  this  property,  the  mother  is  bound  to 
die  intestate,  for  it  is  not  subject  to  devise.  Jones  v.  Postell, 
16  S.  C.  L.  (Harp.  L.)  92;  Wright  v.  Herron,  26  S.  C.  Eq. 
(5  Rich.  Eq.)  441.  Therefore,  if  plaintiff  should  die  now, 
Lucile  would  take  as  her  heir  under  the  statute.  That  being 
so,  the  title  tendered  to  defendant  is  good. 

The  statute  was  intended  to  ameliorate  the  rigorous  policy 
of  the  common  law  with  respect  to  the  rights  of  bastards, 
which,  in  modern  times,  has  been  thought  to  visit  the  sins 
of  the  fathers  too  harshly  upon  their  innocent  offspring.  It 
is  therefore  remedial  in  its  nature,  and  should  be  construed 
liberally. 

There  is  no  force  in  the  contention  that  this  construction 
makes  the  statute  retroactive.  Nor  is  it  obnoxious  to  any 
settled  principle  of  law,  in  that  it  gives  an  effect  to  the  deed 
of  H.  K.  Crawford,  different  from  that  which  it  would 
have  had,  if  the  statute  had  not  been  enacted.  While  it  is 
true  that  the  laws  existing  at  the  time  and  place  of  making 
contracts  enter  into  and  form  part  of  them,  so  that  it  will  be 
presumed  that  the  parties  contracted  with  reference  to  them. 
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it  is  also  true  that  contracts  are  made  in  contemplation  of  the 
fact  that  the  policy  of  the  State  relative  to  any  matter  is 
subject  to  change,  and  that  parties  to  contracts  have  no 
vested  right  in  an  existing  policy. 

The  principle  is  illustrated  and  the  point  decided  in  the 
case  of  Deas  v.  Horry,  11  S.  C.  Eq.  (2  Hill  Ch.)  244.  There 
a  fee  conditional  was  created  by  devise  prior  to  the  act 
abolishing  the  right  of  primogeniture.  A  reverter  occurred, 
for  failure  of  issue,  after  the  passage  of  the  act.  It  was, 
nevertheless,  held  that  the  reversion  went,  not  to  the  eldest 
son  of  testator,  as  would  have  been  the  case  under  the  law- 
existing  at  the  date  of  the  creation  of  the  estate,  but  to  his 
heirs  general,  according  to  the  law  as  it  existed  at  date  of 
the  reverter.  The  Court  said :  "It  was  argued  that  on  the 
death  of  Elias  Horry,  the  right  of  reverter  descended  on  his 
son,  Elias  Lynch  Horry,  and  it  seemed  to  be  thought  that 
this  right  could  not  be  divested  by  the  act  of  legislature. 
But  why  not?  It  belongs  to  the  legislature  to  direct  the 
course  of  descent,  and  declare  who  shall  be  heir.  It  is  true 
that  the  right  of  reverter  descended  on  Elias  Lynch  Horry 
in  this  sense,  that  if  the  fee  conditional  had  determined  at 
any  time  after  the  death  of  his  father,  and  before  the  act  of 
1791,  he  would  have  been  the  person  then  entitled  to  the 
benefit  of  it.  But  that  right  he  could  not  have  transmitted 
to  his  heirs,  if  the  act  of  1791  had  never  been  passed.  Such 
a  right,  according  to  the  views  before  expressed,  is  not 
regarded  as  property,  it  is  a  mere  possibility,  analogous  in 
some  degree  to  an  heir  apparent's  right  of  succession." 

In  McGunningle  v.  McKee,  77  Penn.  St.  81,  18  Am.  Rep. 
428,  the  Court  gave  a  statute  legitimating  a  bastard  the 
same  contraction  and  effect  that  has  been  given  the  statute 
in  this  case.  Testator  gave  lands  to  "my  son  T.  and  his 
heirs,  provided  that,  if  my  son  T.  should  die  without  an 
heir,"  then  the  lands  were  to  be  divided  between  another 
son  and  his  children.  After  testator's  death,  an  illegitimate 
daughter  of  T.  was,  by  act  of  the  legislature,  made  his  law- 
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ful  heir.  T.  died  leaving  no  other  child.  Held,  that  the 
legitimated  bastard  took  under  the  will  as  heir  of  T.  The 
Court  said :  "It  is  urged,  however,  that  this  is  not  the  kind 
of  child  or  heir  that  James  McKee  had  in  his  mind  at  the 
time  he  executed  his  will.  That  he  intended  one  born  in 
lawful  wedlock.  We  answer,  he  did  not  so  declare  in  his 
will.  He  used  the  technical  word  'heir/  He  did  not 
attempt  to  indicate  what  facts  in  his  opinion  constituted  an 
heir.  He  made  his  will  under  the  law,  and  left  it  to  the  law 
to  determine  whether  Thomas  died  without  an  heir.  He 
must  be  presumed  to  have  known  the  legislative  power  to 
declare  who  should  be  an  heir.  He,  therefore,  intended  to 
subject  the  property  devised  to  legislative  discretion  to  enact, 
within  constitutional  limits,  whether  Thomas  had  issue  capa- 
ble of  inheriting.  The  law  of  every  country  regulates  the 
succession  of  estates  on  the  death  of  its  citizens/' 
Judgment  affirmed. 


8926 

KIRVEN  v.  WILDS  ET  AL. 

(82  S.  E.  678.) 

Mortgages.      Foreclosure.      Subsequent    Vendees.     Specific    Perform- 
ance. 

1.  A  mortgagee  may  refuse  to  either  release  a  portion  of  the  mortgaged 
land  on  payment  of  a  portion  of  the  debt,  or  to  assign  the  mort- 
gage to  a  third  party  paying  the  entire  amount  due. 

2.  In  an  action  to  foreclose  two  mortgages  on  lands,  one  given  prior,  and 
the  other  subsequent,  to  a  contract  by  mortgagor  for  sale  of  a  por- 
tion of  the  lands,  which  was  duly  recorded,  the  rights  of  the  ven- 
dees to  specific  performance  by  their  vendor  should  be  protected  in 
the  decree  for  foreclosure  of  the  prior  mortgage,  and  are  superior 
to  the  lien  of  the  subsequent  mortgage. 

Before   F.    B.    Gary,  J.,   Darlington,    December,    1913. 
Modified. 

Action  by  John  K.  Kirven  against  Ralph  D.  Wilds,  Elliott 
Wilds,  David  Wilds  and  James  Wilds,  for  foreclosure  of 
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two  mortgages  on  certain  lands.  From  decree  for  fore- 
closure, the  defendants,  Elliott  Wilds,  David  Wilds  and 
James  Wilds  appeal.     The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Edwards,  for  appellants. 

Messrs.  George  B.  Dargan  and  B.  Wofford  Wait,  for 
respondent,  submit:  Findings  of  fact  against  appellants:  92 
S.  C.  113.  Appellants  made  no  unconditional  tender  to  pay\ 
amount  due  on  mortgages:  88  S.  C.  539;  30  Mich.  159;  92 
S.  C.  118.  Nor  has  tender  been  kept  good  by  payment  of 
money  into  Court:  88  S.  C.  533. 

August  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  is  an  action  to  foreclose  the  mortgages  hereinafter 
mentioned.  On  January  3,  1903,  Ralph  Wilds  and  Robert 
Wilds  bought  of  A.  Nachman  80  acres  of  land,  and  gave 
him  a  mortgage  thereon  to  secure  the  unpaid  purchase 
money.  Nachman  assigned  the  mortgage  to  Hennig.  On 
December  31,  1910,  the  defendants,  Elliott  Wilds,  Dave 
Wilds  and  James  Wilds,  paid  Hennig  $50  on  this  mortgage 
and  agreed  to  pay  $425.42  on  it,  within  twelve  months,  with 
interest  at  eight  per  cent.,  and,  in  consideration  thereof, 
Ralph  Wilds  agreed,  "if  said  amount  is  paid  by  said  parties 
within  said  time,"  to  convey  to  them  forty  acres  of  land, 
"at  that  half  of  my  land  on  which  the  house  is  located.  This 
is  one-half  of  the  tract  conveyed  to  me  by  A.  Nachman." 
This  agreement  was  duly  recorded.  Thereafter,  Hennig 
assigned  the  mortgage  to  plaintiff.  On  January  2,  1912, 
Ralph  Wilds  gave  plaintiff  another  mortgage  of  his  undi- 
vided interest  in  said  land  to  secure  the  payment  of  $789. 

The  testimony  on  the  part  of  the  defendant  was  to  the 
effect  that,  in  the  latter  part  of  December,  1911,  Ralph 
Wilds  went  with  Elliott  and  James  to  Hennig  to  pay  the 
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amount  stipulated  in  the  agreement  on  the  mortgage.  They 
were  informed  that  it  had  been  assigned  to  plaintiff.  They 
then  went  to  plaintiff  and  offered  to  pay  him  the  amount 
which  they  had  agreed  to  pay,  and  asked  him  to  release  the 
lien  of  the  mortgage  on  the  part  which  Ralph  had  agreed  to 
convey  to  them,  but  plaintiff  refused  to  do  so.  They  then 
proposed  to  plaintiff  that  they  would  get  the  money  and  pay 
the  whole  amount  due  on  the  mortgage,  if  he  would  assign 
it  to  such  person  as  they  should  name,  but  plaintiff  declined 
that  proposition.     All  this  was  denied  by  the  plaintiff. 

Ralph  Wilds  admitted  that  his  codefendants,  Elliott, 
David  and  James,  offered  to  comply  with  the  terms  of  their 
contract  with  him,  and  that  he  was  and  is  willing  to  comply 
therewith  by  making  them  a  deed  to  the  land.  It  is,  there- 
fore, of  no  consequence  whether  they  offered  to  pay  the 
plaintiff,  as  they  testified,  or  not.  Their  failure  to  do  so 
would  not  have  worked  a  forfeiture  of  their  rights  in  the 
land.  Nor  is  it  of  consequence  that  their  offers  to  pay 
plaintiff  were  conditional.  The  plaintiff  was  strictly  within 
his  legal  rights  in  refusing  to  assign  the  mortgage.  He  was 
well  within  his  legal  and  equitable  right  in  refusing  to 
release  the  lien  of  his  mortgage  on  half  the  land,  upon  pay- 
ment of  the  amount  alleged  to  be  due  by  Ralph  Wilds, 
because  it  may  be  that  the  part  he  was  asked  to  release  is 
the  most  valuable  part  of  the  land,  and  his  mortgage  covered 
the  whole  thereof. 

But  the  Circuit  Court  was  in  error  in  holding  that  the 
defendants,  Elliott,  David  and  James,  had  no  right,  under 
their  agreement  with  Ralph,  which  the  Court  should  protect. 
By  virtue  of  that  agreement,  they  are  entitled  to  specific 
performance  on  the  part  of  Ralph.  Moreover,  the  plain- 
tiff's mortgage  of  January  2,  1912,  was  taken  after  that 
agreement  was  made  and  recorded,  and  is,  therefore,  subject 
to  it,  that  is,  as  to  that  mortgage,  the  defendants,  Elliott, 
David  and  James,  have  priority  in  the  portion  of  the  land. 

80—98. 
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The  judgment  of  the  Circuit  Court  is  modified,  and  the 
case  is  remanded  for  such  further  proceedings  as  may  be 
necessary  according  to  the  rights  of  the  parties  as  herein 
determined. 

Modified. 

Mr.  Justice  FrasER  was  disqualified  in  this  case,  and  did 
not  sit. 


8927 

NUNNAMAKER  v.  SMITH'S  ET  AL. 

(82  S.  E.  675.) 

Appeal  and  Error.     New  Trial.    Slander. 

An  appeal  will  not  lie  by  a  defendant,  who  has  been  acquitted  of 
slander,  from  an  order  granting  a  new  trial;  since  the  Court  could 
not  render  judgment  absolute  on  the  right  of  the  appellant,  if  it 
should  decide  there  was  no  error  in  granting  the  new  trial. 

Before  Prince,  J.,  Columbia,  February,  1914.  Appeal 
dismissed. 

Action  by  Mary  Nunnamaker,  an  infant,  by  Ida  L..  Nun- 
namaker,  her  guardian  ad  litem,  against  Smith's,  a  corpora- 
tion, and  H.  K.  Smith.  From  kn  order  granting  a  new 
trial  H.  K.  Smith  appeals.  The  facts  are  stated  in  the 
opinion.  The  case  had  been  before  the  Court  on  a  former 
appeal;  see  96  S.  C.  294,  where  the  complaint  is  stated. 

Mr.  Edward  L.  Craig,  for  appellant,  submits :  Defendant, 
H.  K.  Smith,  having  been  acquitted  should  be  discharged, 
and  cites  65  S.  C.  344;  75  S.  C.  293;  82  S.  C.  520. 

Mr.  D.  W .  Robinson,  for  respondent,  submits :  In  actions 
against  master  and  servant  for  injuries  caused  solely  by  the 
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misfeasance  of  servant,  a  verdict  cannot  be  rendered  in 
favor  of  the  servant  and  against  the  master:  68  S.  E.  1103; 
30  L.  R.  A.  (N.  S.)  404  and  notes,  pp.  407,  408;  73  S.  E. 
1062;  200  Mo.  347;  9  L.  R.  A.  (N.  S.)  880  and  note,  p. 
884;  218  111.  414;  2  L.  R.  A.  (N.  S.)  764;  142  U.  S.  18; 
35  L.  Ed.  923,  925.  Servant  personally  liable:  72  S.  C. 
472,  473;  2  L.  R.  A.  (N.  S.)  379  and  note;  48  S.  C.  324; 
82  S.  C.  523,  524;  131  Ky.  142;  25  L.  R.  A.  (N.  S.)  343 
and  note;  note  in  50  L.  R.  A.  644;  3  Thomp.  Corp.  4091; 
1  A.  &  E.  Enc.  of  L.  (2d  ed.)  1134,  1135.  Cases  distitp- 
guished  because  other  acts  of  negligence  than  those  of  agent 
were  involved:  65  S.  C.  344;  68  S.  C.  55;  194  U.  S.  141; 
48  L.  Ed.  910;  75  S.  C.  290;  65  S.  C.  338;  93  S.  C.  342, 
and  review  of  authorities  in  note  in  30  L.  R.  A.  (N.  S.) 
404  to  407. 

August  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  defendant,  Smith's,  is  a  corporation  and  the  defend- 
ant, H.  K.  Smith,  the  president-treasurer  and  manager 
thereof,  were  sued  jointly  in  this  action  for  slander.  The 
evidence  showed  that  if  the  tort  was  committed,  it  was  done 
by  and  through  the  agency  of  the  defendant,  H.  K.  Smith. 
The  Court  instructed  the  jury  that  they  might  find  a  verdict 
against  either  or  both  defendants.  The  jury  found  against 
the  corporation  only.  On  motion  of  plaintiff,  the  Court 
set  aside  the  verdict  and  granted  a  new  trial,  on  the  ground 
that  it  had  erred  in  the  instruction  that  the  verdict  might 
be  against  either  or  both  defendants,  and  held  that  the  ver- 
dict acquitting  the  agent  and  finding  the  corporation  guilty 
was  self-contradictory.  The  defendant,  H.  K.  Smith, 
appealed. 

An  order  granting  a  new  trial  is  not  appealable,  except 
in  cases  where  this  Court  can  render  judgment  absolute 
upon  the  right  of  the  appellant,  if  it  shall  determine  that  no 
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error  was  committed  in  granting  the  new  trial.  This  con- 
clusion was  reached  in  Daughty  v.  Northzvestern  R.  Co., 
92  S.  C.  361,  75  S.  E.  553,  after  mature  deliberation  and  a 
review  of  all  the  decided  cases.  This  is  not  such  a  case; 
because,  if  the  Court  should  decide  that  there  was  no  error 
in  granting  the  new  trial,  it  could  not  render  judgment  abso- 
lute upon  the  right  of  the  appellant,  since  he  has  been 
acquitted  of  the  slander  by  the  jury.  If  we  should  find  no 
error,  we  could  only  send  the  case  back  for  trial.  There- 
fore, the  order  is  not  appealable. 
Appeal  dismissed. 


8441 ;  8650 

DuPRE  v.  COLUMBIA,  N.  &  L.  R.  CO. 

(79  S.  E.  810.) 

Carriers  of  Goods.  Interstate  Commerce.  Powers  Remaining  to 
State.    Carmack  Amendment. 

The  Carmack  Amendment,  June  29,  1906,  c.  3591,  sec.  7,  84  Stat.  598 
(U.  S.  Comp.  St.  Supp.  1911,  p.  1807),  to  the  Interstate  Commerce 
Act,  February  4,  1887,  c.  104,  sec.  20,  24  Stat.  886  (U.  S.  Comp.  St 
1901,  p.  3169),  imposing  a  liability  for  damage  to  goods  shipped 
upon  the  initial  carrier,  and  providing  that  it  shall  not  deprive  the 
owner  of  any  right  which  he  had  under  the  existing  law,  does  not 
deprive  a  consignee  of  his  right  to  a  penalty  for  failure  of  the  termi- 
nal carrier  to  pay  the  damages  to  the  shipment  or  to  inform  the 
consignee  of  which  carrier  caused  the  damage,  given  by  act  Feb- 
ruary 15,  1910  (26  Stat,  at  Large,  p.  717,  Civ.  Code  1912,  sec.  2572), 
since  the  two  statutes  refer  to  the  liability  of  different  carriers. 

Before  Gage,  J.,  Columbia,  Fall  term,  1912.     Affirmed. 

Action  by  M.  B.  DuPre  against  the  Columbia,  Newberry 
&  Laurens  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals. 
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Messrs.  Lyles  &  Lyles,  for  appellant,  cite:  91  S.  C.  379, 
381;  125  U.  S.  181;  31  L.  Ed.  650;  125  U.  S.  465;  162 
U.  S.  197;  40  L.  Ed.  490;  34  S.  W.  145. 

Messrs.  Rembert  &  Montieth,  for  respondent. 

March  10,  1913. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  action  was  brought  against  the  defendant,  the  ter- 
minal carrier  of  an  interstate  shipment,  to  recover  the  pen- 
alty provided  by  statute  (26  Stat.  717,  Civil  Code  1912, 
sec.  2572)  for  failure  to  pay  the  damages  to  a  shipment, 
or  trace  it,  and  inform  the  consignee  when,  where,  and  by 
which  carrier  it  was  damaged,  within  forty  days  after  notice 
thereof.  Defendant  admits  liability  for  the  penalty  if  the 
statute  imposing  it  is  not  in  conflict  with  the  federal  statute 
regulating  interstate  commerce. 

In  Meetze  v.  Sou.  Express  Co.,  81  S.  C.  379,  74  S.  E. 
823,  it  was  held  that,  as  to  initial  carriers  of  interstate  com- 
merce, the  State  statute  was  superseded  by  the  federal 
statute,  because  the  purpose  of  the  State  statute  was  to  find 
out  which  carrier  was  liable,  and  the  federal  statute  answers 
that  question  as  to  initial  carriers  by  making  them  liable  at 
all  events.  The  same  reasoning,  however,  does  not  apply 
when  it  is  sought  to  enforce  the  State  statute  against  inter- 
mediate or  terminal  carriers,  because  their  liability  to  the 
owner  of  the  goods  is  not  affected  by  the  federal  statute. 
The  proviso  to  the  Carmack  amendment  reads :  "That  noth- 
ing in  this  section  shall  deprive  any  holder  of  such  receipt 
or 'bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law."  If,  therefore,  the  owner  finds  it 
to  his  advantage  to  pursue  the  carrier  who  actually  lost  or 
damaged  the  goods,  the  same  not  being  the  initial  carrier, 
it  is  as  necessary  now  as  it  was  at  the  time  of  the  adoption 
of  the  Carmack  amendment,  that  he  have  the  information 
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which  the  statute  requires  the  carriers  to  furnish,  which 
they  can  usually  and  readily  do.  The  federal  statute  does 
not  cover  the  same  field  as  the  State  statute,  when  applied 
to  intermediate  or  terminal  carriers;  and,  therefore,  as  to 
these  there  is  no  conflict. 

It  has  been  settled  by  repeated  decisions  of  this  Court 
and  of  the  Supreme  Court  of  the  United  States  that  statutes 
like  this  are  within  the  power  of  the  States,  in  the  absence 
of  federal  legislation  on  the  same  subject.  Winslow  v. 
Railroad  Co.,  79  S.  C.  344,  60  S.  E.  709,  and  cases  cited; 
Richmond  &  Co.  v.  Patterson  Tobacco  Co.,  169  U.  S.  311, 
18  Sup.  Ct.  335,  42  L.  Ed.  759;  Atlantic  C.  L.  R.  Co.  v. 
Mazursky,  216  U.  S.  122,  30  Sup  Ct.  378,  54  L.  Ed.  11. 

Affirmed. 

September  20,  1913. 

A  petition  for  rehearing  was  filed  by  appellant  and  dis- 
missed on  the  following  order,  delivered  by  the  Court 
through  Mr.  Justice  Hydrick. 

The  petition  for  rehearing  in  this  case  is  based  upon  the 
ground  that,  since  the  filing  of  the  opinion  herein,  the 
Supreme  Court  of  the  United  States  has  held,  in  the  case 
of  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33  Sup. 
Ct.  148,  57  L.  Ed.  314,  filed  January  6,  1913,  that  the 
proviso  to  the  Carmack  amendment,  which  saves  to  the 
holder  of  the  bill  of  lading  "any  remedy  or  right  of  action 
which  he  has  under  existing  law,"  must  be  construed  as 
saving  only  remedies  and  rights  which  he  had  under  exist- 
ing federal  law,  and  that  therefore  the  proviso  cannot  be 
held  to  save  to  the  holder  of  the  bill  of  lading  the  right  and 
remedy  given  him  by  the  statute  of  this  State,  under  which 
the  defendant  was  penalized,  for  failing  to  furnish  the 
consignee  the  information  required  by  the  statute.  It  is 
also  contended  that  the  statute  is  in  conflict  with  the  Car- 
mack  amendment,  as  the  amendment  was  interpreted  and 
applied  by  the  Supreme  Court  in  the  Croninger  case. 
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In  the  case  of  Varnville  Furniture  Co.  v.  C.  &  W.  C. 
R^  Co.,  98  S.  C.  63,  79  S.  E.  700,  we  attempted  to  show 
that  the  language  of  the  Supreme  Court  in  the  Croninger 
case,  properly  construed,  did  not  have  the  effect  of  limiting 
the  proviso  to  the  Carmack  amendment  to  the  saving  of 
rights  and  remedies  existing  only  under  the  federal  law, 
but  that  the  Court  gave  it  the  same  construction  which  had 
been  given  a  similar  provision  in  the  act  of  1887  to  regu- 
late commerce  in  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553, 
9  Ann.  Cas.  1075,  to  wit:  "That  it  was  evidently  only 
intended  to  continue  in  existence  such  other  rights  or  rem- 
edies for  the  redress  of  some  specific  wrong  or  injury, 
whether  given  by  the  interstate  commerce  act,  or  by  State 
statute  or  common  law,  not  inconsistent  with  the  rules  and 
regulations  prescribed  by  the  provisions  of  this  act.  (Ital- 
ics added.) 

What  we  said  in  the  Varnville  case  is  applicable  in  this 
case,  because  that  decision  is  rested  upon  the  ground  that 
there  is  no  federal  legislation  upon  the  subject  covered  by 
the  State  statute,  and  for  the  same  reason  we  hold  that  the 
statute  assailed  in  this  case  is  valid.  This  principle  upon 
which  we  decided  that  case  is  so  clearly  and  cogently  stated 
in  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Hardwick 
Farmers  Elevator  Co.,  226  U.  S.  426,  33  Sup.  Ct.  174,  57 
L.  Ed.  284  (decided  January  6,  1913),  that  we  quote  it  as 
there  stated.  After  having  shown  that  Congress  has  legis- 
lated concerning  the  deliveries  of  cars  in  interstate  com- 
merce by  carriers  subject  to  the  act  by  imposing  a  specific 
duty  to  furnish  them  for  interstate  traffic  upon  reasonable 
request  therefor,  and  by  giving  remedies  for  the  violation  of 
that  duty,  the  Court  proceeded:  "As  legislation  concerning 
the  delivery  of  cars  for  the  carriage  of  interstate  traffic  was 
clearly  a  matter  of  interstate  commerce  regulation,  even  if 
such  subject  was  embraced  within  that  class  of  powers  con- 
cerning which  the  State  had  a  right  to  exert  its  authority  in 
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the  absence  of  legislation  by  Congress,  it  must  follow,  in 
consequence  of  the  action  of  Congress  to  which  we  have 
referred,  that  the  power  of  the  State  over  the  subject  mat- 
ter ceased  to  exist  from  the  moment  that  Congress  exerted 
its  paramount  and  all-embracing  authority- over  the  subject. 
We  say  this  because  the  elementary  and  long  settled  doc- 
trine is  that  there  can  be  no  divided  authority  over  inter- 
state commerce  and  that  the  regulations  of  Congress  on 
that  subject  are  supreme.  It  results,  therefore,  that  in  a 
case  where,  from  the  particular  nature  of  certain  subjects, 
the  State  may  exert  authority  until  Congress  acts  under  the 
assumption  that  Congress  by  inaction  has  tacitly  authorized 
it  to  do  so,  action  by  Congress  destroys  the  possibility  of 
such  assumption,  since  such  action,  when  exerted,  covers 
the  whole  field  and  renders  the  State  impotent  to  deal  with 
a  subject  over  which  it  had  no  inherent  but  only  permis- 
sive power.  Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  32 
Sup.  Ct.  140,  56  L.  Ed.  257." 

Clearly,  therefore,  until  Congress  takes  possession  of  the 
field  covered  by  this  statute,  its  validity  remains  unimpaired, 
and  there  is  no  conflict  either  as  to  the  exercise  of  the  power 
over  the  subject  or  in  the  regulation  affecting  it.  The  vital 
question,  then,  is:  Has  Congress  legislated  upon  the  same 
subject?  Certainly  the  Carmack  amendment  does  not  deal 
with  it.  In  the  Varnville  case  we  showed  that  the  subject 
of  the  Carmack  amendment  was  "the  liability  of  the  car- 
rier under  a  bill  of  lading  which  he  must  issue."  We  believe 
the  legislation  of  Congress  will  be  searched  in  vain  to  find 
any  provision  which  even  indirectly  deals  with  the  same 
subject  which  is  covered  by  this  statute  (the  requiring  of 
intermediate  and  terminal  carriers  to  inform  the  shipper 
when,  where,  and  by  which  carrier  in  the  route  his  goods 
were  lost  or  damaged),  if  they  can  furnish  that  information 
by  the  exercise  of  reasonable  diligence,  a  duty  which  in  no 
wise  affects  the  liability  under  the  bill  of  lading.     In  Sea- 
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board  Air  Line  R.  Co.  v.  Seegers,  207  U.  S.  73,  28  Sup 
Ct.  28,  52  L.  Ed.  108,  and  in  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  200,  31  Sup.  Ct.  164,  55  L.  Ed. 
180,  37  L.  R.  A.  (N.  S.)  7,  and  in  other  cases,  the  Supreme 
Court  has  pointed  out  the  fact  and  made  it  a  ground  of 
decision  that  "the  business  association  of  such  carriers 
affords  to  each  facilities  for  locating  primary  responsibility 
as  between  themselves  which  the  shipper  cannot  have." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Harriman,  227  U.  S.  657, 
33  Sup.  Ct.  397,  57  L.  Ed.  690,  decided  March  10,  1913, 
the  Court  held  that  a  stipulation  in  a  bill  of  lading  limiting 
to  90  days  the  time  within  which  an  action  can  be  brought 
against  the  carrier  to  enforce  liability  for  loss  or  damage 
en  route  is  valid,  and  that  it  supersedes  State  laws  to  the  con- 
trary. The  reason  is  therefore  the  greater  why  carriers 
should  furnish  the  shipper  the  information  required  by  this 
statute. 

If  the  carrier  is  allowed  to  say  to  the  shipper,  "You  must 
bring  your  action  for  loss  or  damage  within  90  days  from 
the  happening  thereof,  and  you  can  recover  only  against  the 
carrier  on  whose  line  the  injury  occurred,  unless  you  sue 
the  primary  carrier,  under  authority  of  the  Carmack  amend- 
ment," certainly  the  shipper  should  have  the  right  to  say  to 
the  carrier  who  delivers  his  goods  to  him  in  a  damaged  con- 
dition, or  fails  to  deliver  them  at  all,  "Then  you  must  tell 
me  when,  where,  and  by  which  carrier  in  the  route  the  dam- 
age was  done,  if  you  can  get  that  information  by  the  exer- 
cise of  reasonable  diligence." 

For  the  foregoing  reasons,  the  petition  is  dismissed. 
But,  inasmuch  as  counsel  for  appellant  have  asked  that  the 
remittitur  be  further  stayed  to  give  them  time  and  oppor- 
tunity to  apply  to  the  Supreme  Court  of  the  United  States 
for  a  writ  of  error,  it  is  ordered  that  the  remittitur  be  fur- 
ther stayed  for  a  period  of  thirty  days  from  the  filing  of  this 
order. 


Digits 


zed  by  GoOgle 


474  State  v.  Mitchell. 


Argument  of  Counsel.  [98  S.  C. 


Mr.  Justice  Watts  concurring.  I  gave  my  views  in 
reference  to  the  matters  involved  in  this  petition  in  my  dis- 
senting opinion  in  the  case  of  Varnville  Furniture  Co.  v. 
C.  &  W.  C.  R.  Co.,  98  S.  C.  86,  79  S.  E.  708,  but  a  majority 
of  the  Court  decided  otherwise  and  I  am  bound  by  that 
decision,  and  for  this,  concur  in  dismissing  the  petition 
herein. 

Mr.  Justice  Gage  was  not  on  the  Court  when  this  case 
was  decided. 

The  case  was  carried  on  writ  of  error  to  the  United 
States  Supreme  Court. 


8928 

STATE  v.  MITCHELL. 

(82  S.  E.  676.) 

Criminal  Procedure.    Former  Jeopardy. 

An  acquittal  on  an  indictment  for  burglariously  breaking  and  enter- 
ing a  dwelling  house  in  the  nighttime  with  intent  to  steal  certain 
goods,  is  a  bar  to  a  subsequent  indictment  for  entering,  without 
breaking,  the  same  house  at  the  same  time  with  intent  to  steal  the 
same  goods. 

Before  Bowman,  J.,  Abbeville,  February,  1914.  Re- 
versed. 

Bob  Mitchell,  being  convicted  of  entering  a  dwelling 
house  in  the  nighttime,  without  breaking,  with  intent  to 
steal,  appeals.     The  facts  are  stated  in  the  opinion. 

Mr.  Urm.  N.  Graydon,  for  appellant,  cites:  Bishop  Crim. 
Law,  sec.  342,  559,  1057,  1064;  24  Conn.  57;  Const.  1895, 
art.  I,  sec.  17;  46  S.  C.  13;  65  S.  C.  187. 

Mr.  Solicitor  Cooper,  for  respondent. 
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August  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  defendant  was  indicted  and  tried  at  the  February, 
1914,  term  of  the  Court  of  General  Sessions  for  Abbeville 
county  for  burglary.  The  indictment  charging  him  with 
breaking  and  entering  the  house  of  Charles  Manning,  in 
the  nighttime,  with  intent  to  steal  the  goods  and  chattels 
of  the  said  Charles  Manning.  At  the  conclusion  of  the 
testimony  the  evidence  showing  the  house  was  not  broken 
into,  the  Court  on  defendant's  motion,  directed  the  jury  to 
find  a  verdict  of  "not  guilty/'  which  was  done.  The  Solic- 
itor then  handed  out  another  bill  of  indictment,  charging 
the  defendant  with  entering  the  house  of  the  said  Charles 
Manning,  without  breaking,  with  intent  to  steal  the  goods 
and  chattels  of  the  said  Manning.  A  true  bill  was  returned 
by  the  grand  jury,  and  the  defendant  again  put  on  trial. 
Upon  being  called  upon  to  plead,  the  defendant  plead  for- 
mer acquittal,  upon  the  ground  that  having  been  indicted 
for  breaking  and  entering  the  house  of  Manning,  with 
intent  to  steal  the  goods  and  chattels  of  Manning,  and  hav- 
ing been  acquitted  of  that  charge,  he  could  not  again  be 
tried  for  entering  the  house  of  Manning  with  intent  to  steal 
his  goods  and  chattels.  This  plea  was  overruled,  and  the 
defendant  was  put  on  trial,  and  convicted  and  sentenced. 
A  motion  was  m^de  at  close  of  the  evidence  by  defendant 
for  a  direction  of  verdict  on  the  ground  there  was  no  evi- 
dence to  warrant  a  conviction.  After  sentence  defendant 
appealed  on  various  grounds,  none  of  which  are  necessary 
for  this  Court  to  consider  except  the  plea  of  former  acquit- 
tal. His  Honor  was  in  error  in  overruling  this  plea. 
Article  I  of  sec.  17  of  the  Constitution  of  1895  provides 
that:  "Nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  liberty. "  The  defend- 
ant having  been  tried  and  acquitted  on  the  charge  of  break- 
ing and  entering  the  dwelling  house  of  Charles  Manning,  in 
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the  nighttime,  with  intent  to  steal  his  goods  and  chattels, 
could  not  again  be  tried  and  convicted  of  entering  the  same 
house  of  the  same  man  at  the  same  time,  without  breaking, 
with  intent  to  steal  his  goods  and  chattels,  without  violating 
this  provision  of  the  Constitution.  State  v.  Copeland,  46 
S.  C.  14,  23  S.  E.  980;  State  v.  Richardson,  47  S.  C.  166, 
35  L.  R.  A.  238,  25  S.  E.  220;  State  v.  Switzer,  65  S.  C. 
187,  43  S.  E.  513;  State  v.  Puckett,  95  S.  C.  114,  78  S.  E. 
737,  46  L.  R.  A.  (N.  S.)  999. 

His  Honor  should  have  sustained  the  plea  of  former 
jeopardy  and  acquittal,  and- erred  in  not  so  doing. 

Judgment  reversed. 


Mr.  Justice  Hydrick  dissents. 


8929 

CAROLINA  RICE  CO.  v.  WEST  POINT  MILL  CO. 

(82  S.  E.  679.) 

Warehousemen.     Negligence.     Evidence.     Burden  op  Proof.     Charge 
on  Facts.    Appeal  and  Error.    Requests  to  Charge.    Nonsuit. 

1.  Where  a  warehouseman  admits  the  receipt  of  goods,  and  injury  to 
them  while  in  its  custody,  the  burden  of  proof  is  on  it  to  show  that 
the  injury  occurred  without  negligence  on  its  part,  and  it  is  error, 
in  such  case,  to  charge  that  the  bailor  cannot  recover  damages  unless 
he  prove  negligence  on  the  part  of  the  warehouseman. 

la.  Jury  properly  instructed  that  the  act  of  God  must  be  the  entire 
cause  of  loss  of  goods  in  custody  of  warehouseman  in  order  to  be  a 
defense  to  the  warehouseman. 

2.  Whether  there  is  a  difference  between  the  terms  "gross  negligence" 
and  "conscious  failure  to  use  due  care*'  used  as  synonyms  in  a 
charge,  will  not  be  considered  on  appeal,  where  the  trial  Court 
was  not  requested  to  differentiate  between  the  two  terms. 

3.  A  charge  that  "when  the  bailee  or  person  in  whose  care  the  property 
is,  has  taken  the  same  care  of  the  bailed  property  as  he  did  of  his 
own,  a  presumption  arises  that  he  had  exercised  due  care/'  held, 
erroneous,  (a)  presenting  a  false  standard  for  the  measurement  of 
due  care,  and  (b)  instructing  the  jury  what  inference  of  fact  should 
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be  drawn  from  the  testimony  with  reference  to  the  exercise  of  due 
care  by  the  defendant  bailee. 

4.  A  charge,  "that  where  a  bailee  provides  a  place  for  the  storage  of 
goods,  safe  from  all  but  extraordinary  events,  he  is  not  liable  for 
damages  directly  resulting  from  storm,  tidal  wave  or  flood,  such  as 
had  occurred  but  twice  in  a  generation,"  is  upon  the  facts,  and 
erroneous. 

5.  A  nonsuit  should  not  be  granted  where  there  is  any  evidence  to  go 
to  the  jury. 

Before  Bowman,  J.,  Charleston,  November,  1913.  Re- 
versed. 

Action  by  Carolina  Rice  Company  against  West  Point 
Mill  Company.  From  a  judgment  for  the  defendant,  plain- 
tiff appeals.     The  facts  are  stated  in  the  opinion. 

The  charge,  to  which  the  appellant  excepted,  was  as  fol- 
lows : 

Mr.  Foreman  and  gentlemen  of  the  jury,  the  allegation 
of  the  complaint  is  that  heretofore,  to  wit:  prior  to  and 
during  the  month  of  October,  1911,  the  defendant  held  in 
their  warehouse  for  the  account  of  the  plaintiff  a  certain 
number  of  pockets  of  rice,  etc.       (Reading  complaint.) 

Now,  gentlemen,  the  defendant  answers  and  denies  each 
and  every  allegation  in  said  complaint  contained,  except  as 
hereinafter  admitted.     (Reads  answer.) 

Now,  gentlemen,  stripped  of  all  of  its  formalities,  it 
means  this,  the  plaintiffs  allege  that  they  had  with  the 
defendant  a  certain  amount  of  rice  which  the  defendant  held 
as  warehousemen,  and  that  through  the  carelessness  and 
negligence  of  the  defendant  that  property  was  damaged,  and 
they  ask  you  to  give  them  damages.  Now,  the  plaintiff  has 
to  prove  what  he  alleges,  and,  in  a  case  like  this,  they  cannot 
recover  unless  they  can  prove  negligence  or  carelessness  on 
the  part  of  the  defendant. 


Footnote. — As  to  presumption  and  burden  of  proof  as  to  care  or 
negligence  in  respect  to  the  subject  of  bailment,  see  note  in  48  L.  R.  A. 
(N.  S.)   1168. 


Digits 


zed  by  G00gle 


478  Rice  Company  v.  Mill  Company. 

Judge's  Charge.  [98  S.  C. 


Now,  I  charge  you,  that  when  property  is  left  with  a. 
bailee  as  warehouseman,  that  then  the  warehouseman  is 
charged  with  ordinary  care  and  prudence,  and  if  they  show- 
to  you  that  they  have  exercised  ordinary  care,  used  and 
exercised  ordinary  care  in  caring  for  the  property  which  has 
been  left  with  them  as  warehouseman,  then  the  plaintiff 
cannot  recover,  but  if  they  have  failed  to  use  and  exercise 
due  care  or  prudence,  and  through  their  failure  to  exercise 
due  care  and  prudence  the  plaintiff  sustained  loss  or  damage, 
then  they  are  responsible  for  it;  I  also  charge  you,  that  if 
this  property  was  left  there,  they  paying  nothing  for  it  at 
all,  and  the  defendants  were  a  gratuitous  bailee,  getting  no 
compensation  for  holding  this  property,  then  they  would  not 
be  responsible  for  any  loss  or  damage  due  to  the  want  of 
ordinary  care,  but  would  only  be  liable  for  gross  negligence, 
that  would  be  for  a  conscious  failure  to  use  due  care;  if  it 
"was  left  there  as  a  gratuitous  bailee  you  could  only  make 
them  pay  in  case  they  were  guilty  of  gross  negligence. 

The  defendant  also  alleges  in  its  answer  that  this  damage 
was  due  to  an  act  of  God.  Now,  if  the  testimony  should 
show  that  this  damage  was  due — resulted  from  an  act  of 
God  or  the  public  enemy,  and  the  defendant  was  not  in  any 
way  guilty  of  negligence  which  contributed  as  the  proximate 
cause  to  this  damage,  then  you  would  have  to  find  for  the 
defendant,  but  if  the  defendant  was  also  guilty  of  negligence 
which  co-operated  with  that,  then  they  would  be  liable.  To 
illustrate,  suppose,  Mr.  Foreman,  you  had  a  carload  of 
mules  being  brought  into  Charleston  by  the  railroad,  and 
there  was  a  sudden  storm  and  washed  up  the  railroad  at 
some  of  these  points  down  here,  now  if  the  engineer  of  that 
train  used  due  care  and  did  not  know  that  the  road  had  been 
washed  up  and  the  train  rushed  into  this  place  and  your 
carload  of  mules  were  killed,  and  the  engineer  had  used  due 
care  in  running  his  train,  then  you  could  not  recover,  because 
that  would  be  due  to  an  act  of  God,  not  him;  but  if  the 
engineer  or  officials  of  that  road  could  have  found  out  that 
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the  road  had  been  washed  up  and  they  failed  to  do  it,  then 
the  road  would  be  responsible  for  the  damage.  Now,  that 
is  the  case  here,  if  the  plaintiff  sustained  this  damage,  this 
injury  through  the  carelessness  of  the  defendant  in  not 
doing  their  duty,  even  though  that  has  come  about  through 
an  act  of  God,  they  would  be  responsible,  but  if  they  were 
not  guilty  of  carelessness  they  could  not  be  held  responsible. 

Now,  gentlemen,  I  am  requested  to  charge  you  certain 
things,  which  I  do,  I  charge  you  all  of  them. 

These  are  the  plaintiff's  request  to  charge: 

I.  The  jury  are  instructed  that  it  is  not  sufficient  to  relieve 
the  defendant  from  liability  to  show  that  the  rice  was 
injured  by  storm  or  vis  major,  but  it  must  go  further  and 
show  what  precautions  were  taken  to  prevent  such  loss  and 
that  such  loss  was  not  due  to  or  caused  by  any  negligence  or 
lack  of  care  on  its  part.  McCord  v.  R.  R.,  76  S.  C.  471,  57 
S.  E.  477. 

II.  If  the  jury  find  the  defendant  was  carrying  on  busi- 
ness or  acting  as  warehousemen,  then  they  are  instructed 
that  the  defendant  is  liable  for  negligence,  and  the  burden  of 
showing  that  it  was  not  negligence  in  respect  to  the  rice  in 
its  custody  is  upon  the  defendant.  Wardlaw  v.  S.  C.  R.  R. 
Co.,  45  S.  C.  L.  (11  Rich.)  337. 

III.  In  order  to  relieve  itself  from  liability  on  the  ground 
that  the  damages  were  caused  by  a  storm  or  act  of  God,  the 
defendant  must  further  show  that  such  storm  or  act  of  God 
was  the  sole  and  only  cause  of  such  loss,  and  that  such  loss 
was  not  due  in  any  way  to  concurrent  negligence  on  its  part. 
Fleischman  v.  R.  #.,  76  S.  C.  247,  50  S.  E.  974,  9  L.  R.  A. 
(N.  S.)  519. 

IV.  The  damage  to  the  rice  stored  being  admitted,  the 
defendant  to  relieve  itself  of  liability  therefor,  must  show 
not  only  the  isolated  fact  of  its  injury  by  the  storm,  but  all 
the  circumstances  connected  with  the  loss,  as  far  as  known 
to  the  defendant,  and  the  precautions  taken  to  prevent  the 
loss  or  injury.     From  these  facts,  coupled  with  any  testi- 
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mony  on  the  subject  the  plaintiff  may  introduce,  it  is  for  the 
jury  to  say  whether  the  defendant  was  negligent.  McCord 
v.  R.  R.,  76  S.  C.  471,  57  S.  E.  477. 

V.  Good  faith  is  not  involved  in  the  determination  of  the 
liability  of  the  defendant.  An  honest  man  may  be  careless 
and  indifferent  with  his  own  property.  The  question  is, 
"Did  the  bailee,  the  West  Point  Mill  Company,  under  the 
circumstances,  do  all  that  could  be  expected  of  a  reasonable 
and  prudent  man  ?"  Scott,  Williman  &  Co.  v.  Crews,  2  S. 
C.  537. 

VI.  Even  though  no  charge  for  storage  as  such  was  made 
by  the  defendant  upon  the  rice  of  the  plaintiff,  yet  if  the 
jury  find  that  such  storage  was  for  the  mutual  benefit  and 
advantage  of  the  defendant  as  well  as  plaintiff,  then  the 
defendant  was  responsible  as  a  warehouseman,  and  would 
be  liable  for  failure  to  exercise  ordinary  care. 

VII.  If  the  jury  find  that  the  defendant  received  no  bene- 
fit from  such  storage  and  there  was  no  consideration  or 
advantage  to  it  for  so  doing,  but  it  was  done  solely  for  the 
benefit  of  the  Carolina  Rice  Company,  then  it  would  be  as  a 
gratuitous  bailee  liable  for  its  gross  negligence.  Brun- 
son  v.  R.  R.  Co.,  76  S.  C.  14,  56  S.  E.  538,  9  L.  R.  A.  (N. 
S.)  577n;  Glover  v.  Burbage,  27  S.  C.  308,  3  S.  E.  471. 

These  are  the  defendant's  requests  to  charge: 
1.  The  jury  is  instructed  that  a  warehouseman  or  bailee 
for  hire  is  chargeable  only  with  the  duty  of  exercising  ordi- 
nary care  and  diligence  in  the  care  of  the  goods  entrusted 
to  him.  If,  therefore,  the  jury  find  as  a  matter  of  fact, 
from  the  testimony,  of  which  they  are  the  sole  judges,  that 
the  defendant,  West  Point  Mill  Company,  was  a  bailee  for 
hire,  yet,  if  the  jury  further  find  tfyat  the  defendant  exercised 
reasonable  care  in  the  care  of  this  rice,  that  is  to  say,  such 
care  as  an  average,  prudent,  reasonable  man  would  have 
exercised  in  the  care  of  his  own  property  under  similar  cir- 
cumstances, then  the  defendant  has  done  its  full  duty  as  far 
as  caring  for  the  rice  was  concerned,  and  the  verdict  must 
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be  for  the  defendant.     Carrier  etc.  v.  Dovcance,  19  S.  C. 
32,  5  Cyc.  182. 

2.  The  jury  is  further  instructed  that  when  the  bailee  or 
person  in  whose  care  the  property  is,  has  taken  the  same 
care  of  the  bailed  property  as  he  did  of  his  own,  a  presump- 
tion arises  that  he  had  exercised  due  care.     5  Cyc.  217. 

I  charge  you,  that  is  not  a  conclusion  that  he  has  exercised 
due  care,  but  a  presumption. 

3.  The  jury  is  further  instructed  that  a  warehouseman,  in 
the  absence  of  an  express  agreement  to  that  effect,  does  not 
undertake  to  insure  the  goods  entrusted  to  him,  but  is  only 
responsible  for  damages  to  them,  resulting  from  negligence 
on  his  own  part ;  it  is  therefore  necessary  not  only  for  the 
plaintiff  to  show  that  the  goods  were  lost  or  damaged,  but 
for  the  jury  to  be  satisfied  from  the  evidence  submitted  to 
them  that  such  loss  or  damage  was  caused  by  the  negligence 
of  the  defendant  as  a  proximate  cause. 

4.  If  the  jury  find  as  a  matter  of  fact,  from  the  evidence, 
of  which  they  are  the  sole  judges,  that  the  defendant,  West 
Point  Mills  Company,  received  no  consideration  for  the 
storage  of  this  rice  for  the  plaintiff,  Carolina  Rice  Com- 
pany, but  that  such  storage  was  gratuitous,  then  the  plaintiff 
has  the  burden  of  proving  that  the  damage  to  the  rice  was 
due  to  the  gross  negligence  or  fraud  of  the  defendant,  and 
unless  the  plaintiff  has  proved  this  to  the  satisfaction  of  the 
jury,  the  plaintiff  cannot  recover,  and  the  verdict  must  be 
for  the  defendant. 

5.  The  jury  is  further  instructed,  that  in  the  case  of  a 
naked  or  gratuitous  depository,  the  holder  of  the  goods  is 
not  responsible  for  their  loss  or  damage,  unless  his  negli- 
gence was  the  immediate  or  proximate  cause  of  such  loss. 
Even,  therefore,  if  the  jury  find  that  the  defendant  was  neg- 
ligent in  its  storage  of  the  rice,  yet  if  they  also  find  that 
such  storage  was  gratuitous  and  that  the  negligence  of  the 
defendant  was  not  the  proximate  or  nearest  cause  of  the 
damage,  then  the  plaintiff  cannot  recover,  and  the  verdict 
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must  be  for  the  defendant.  Texas  etc.  v.  Anderson,  61  S. 
W.  (Tex.)  424,  13  Cyc.  803,  39  Cyc.  504;  Lyons  etc.  v. 
The  Bank,  19  Am.  Rep.  191. 

6.  The  jury  is  further  instructed,  that  if  they  find  that  the 
defendant,  West  Point  Mills  Company,  received  no  consid- 
eration or  payment  from  the  plsfintiff,  Carolina  Rice  Com- 
pany, for  the  storage  by  it  in  its  storehouse  of  the  rice  in 
question,  but  that  the  storage  of  this  rice  by  the  West  Point 
Mills  Company  was  a  mere  accommodation  on  its  part  and 
was  done  gratuitously,  and  free  of  charge,  for  the  accom- 
modation of  the  Carolina  Rice  Company,  or  of  the  parties 
from  whom  the  Carolina  Rice  Company  had  purchased  the 
rice,  and  that  the  West  Point  Mills  Company  received  no 
pay  for  such  storage,  then  the  defendant,  West  Point  Mills 
Company,  is  not  liable  as  a  warehouseman,  and  is  not 
responsible  for  the  loss  of  or  damage  to  the  rice,  unless  the 
jury  find  that  it  was  guilty  of  gross  negligence  or  fraud  in 
connection  with  the  storage,  and  that  such  gross  negligence 
or  fraud  was  the  proximate  and  nearest  cause  of  the  dam- 
age to  the  rice.  Glover  v.  Burbridge,  27  S.  C.  308,  3  S.  E. 
471;  Preston  v.  Prather,  137  U.  S.  608,  11  Supt.  Ct.  162; 
Prison  v.  Hoffman,  72  S.  E.  (N.  C.)  3. 

7.  The  jury  is  further  instructed,  that  if  the  plaintiff, 
Carolina  Rice  Company,  voluntarily  made  the  defendant. 
West  Point  Mills  Company,  its  gratuitous  depositary  of 
this  rice,  it  must  be  taken  to  have  done  so  with  reference  to 
its  known  habits  of  business  in  regard  to  storage  of  rice. 
If  it  was  the  habit  of  the  defendant  to  store  rice  as  this  rice 
was  stored,  the  jury  has  no  right  to  believe  that  it  bound 
itself  to  exercise  a  higher  degree  of  care  in  gratuitously 
allowing  the  rice  to  remain  in  its  warehouse  than  it  habit- 
ually exercised  in  its  business.  If,  therefore,  the  jury  find 
that  the  defendant  received  no  pay  or  consideration  for  the 
storage  of  this  rice  and  that  it  exercised  the  same  care  in 
caring  for  the  rice  of  the  plaintiff,  Carolina  Rice  Company, 
as  it  was  known  by  the  plaintiff  habitually  to  exercise  in  its 
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business,  and  in  caring  for  its  own  rice,  then  the  plaintiff 
cannot  recover,  and  the  verdict  must  be  for  the  defendant. 
Ibid. 

8.  The  jury  is  further  instructed,  that  a  flood  or  a  high 
tide  of  extraordinary  or  exceptional  size  is  what  is  known  as 
an  act  of  God,  for  the  consequences  of  which,  as  a  matter 
of  law,  men  cannot  be  held  responsible.  If,  therefore,  the 
jury  find  that  the  rice  was  damaged  by  reason  of  such  an 
exceptional  high  tide;  and  that  this  was  the  cause  of  its 
being  damaged,  then  the  defendant  is  not  responsible  for 
such  damage,  and  the  verdict  must  be  for  the  defendant. 
Ferguson  v.  Ry„  91  S.  C.  61,  74  S.  E.  129. 

I  charge  you  that,  with  the  qualification  that  the  defend- 
ant was  not  guilty  of  any  negligence  which  was  the  proxi- 
mate cause  of  the  injury. 

9.  The  jury  is  further  instructed,  that  in  passing  upon  the 
question  as  to  whether  or  not  the  defendant  exercised  due 
precaution  and  adopted  due  means  for  saving  from  the  high 
tide  the  goods  entrusted  to  its  care,  the  jury  must  consider 
the  warning  or  want  of  warning  which  the  defendant  had, 
as  to  the  approach  of  the  high  water;  and  the  facilities  or 
absence  of  facilities  at  hand  for  saving  the  goods  in  ques- 
tion; and  if  the  jury  find  as  a  matter  of  fact,  that  the  defend- 
ant did  all  that  under  the  circumstances  a  reasonably  pru- 
dent man  could  or  would  have  done  for  the  saving  of  his 
own  goods;  or  if  they  find  that  under  the  circumstances  a 
reasonable  and  prudent  man  could  have  done  nothing  to  save 
his  own  goods  before  they  were  reached  by  the  high  tide; 
then  the  defendant  has  done  its  full  duty  in  this  particular, 
and  the  plaintiff  cannot  recover,  and  the  verdict  must  be  for 
the  defendant. 

10.  The  jury  are  instructed,  that  where  a  bailee  provides 
a  place  for  the  storage  of  goods  safe  from  all  but  extraordi- 
nary events,  he  is  not  liable  for  damages  directly  resulting 
from  a  storm,  tidal  wave  or  flood  such  as  had  occurred  but 
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twice  in  a  generation.  Pierce  v.  Thomas  Newton,  41  Fed. 
106. 

Now,  gentlemen  of  the  jury,  the  facts  are  for  you,  it  is 
for  you  to  say  whether  the  defendant  was  a  gratuitous 
bailee,  and  if  you  find  that  he  was  a  gratuitous  bailee,  then 
I  instruct  you,  that  he  was  only  required  to  exercise  slight 
care,  and  the  plaintiff  could  only  recover  against  the  defend- 
ant in  case  of  gross  negligence  or  fraud,  the  defendant 
would  only  then  be  responsible  for  conscious  failure  to  do 
his  duty. 

The  plaintiff  has  to  make  out  his  case  by  the  greater 
weight  of  the  testimony,  and  it  is  for  you,  you  weigh  it  and 
when  you  come  to  make  up  your  verdict,  if  you  find  that  it 
balances,  not  in  the  number  of  witnesses,  but  in  the  amount 
of  truth  that  it  has  brought  to  your  mind,  then  you  find  for 
the  defendant,  but  if  you  find  that  the  plaintiff  has  made 
out  his  case  by  the  greater  weight  or  preponderance  of  the 
testimony,  then  it  is  your  duty  to  find  for  the  plaintiff.  It 
is  your  duty  to  say  how  much  if  you  find  anything  at  all  for 
the  plaintiff;  if  you  find  that  the  plaintiff  is  entitled  to  dam- 
ages you  say  how  much ;  and  if  you  bring  in  a  verdict  for  the 
plaintiff,  say,  "We  find  for  the  plaintiff  so  many  dollars/* 
writing  it  out  in  words,  not  figures,- and  if  you  find  that  the 
plaintiff  has  failed  to  make  out  his  case  by  the  preponderance 
of  the  evidence  and  the  defendant  should  win,  then  you 
write  on  here,  "We  find  for  the  defendant,"  and  sign  your 
name  as  foreman. 

The  exceptions  were  as  follows : 

I.  That  his  Honor,  the  presiding  Judge,  erred  in  charging 
the  jury  that,  "in  a  case  like  this  they  (the  plaintiff)  cannot 
recover  unless  they  can  prove  negligence  or  carelessness  on 
the  part  of  the  defendant;"  whereas,  it  is  submitted  that 
plaintiff  having  proved  the  damages  to  its  property  in  the 
custody  of  the  defendant  as  warehouseman,  it  was  incum- 
bent upon,  and  the  burden  of  proof  then  was  on  the  defend- 
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ant  to  prove  that  there  was  no  negligence  or  carelesness 
upon  its  part. 

II.  That  his  Honor,  the  presiding  Judge,  erred  in  instruct- 
ing the  ji!ry  that  if  the  defendant  was  a  gratuitous  bailee,  it 
would  only  be  liable  "for  a  conscious  failure  to  use  due 
care,"  on  the  ground  that  it  is  not  necessary  to  prove  "a  con- 
scious failure  to  use  due  care"  on  the  part  of  the  defendant, 
as  such  a  degree  of  carelessness  is  only  necessary  where 
exemplary  or  punitive  damages  are  sought,  while  in  this  case 
the  action  is  for  compensatory  damages  only. 

III.  That  his  Honor,  the  presiding  Judge,  erred  in  charg- 
ing the  second  request  of  defendant  to  the  jury,  as  follows: 

"The  jury  is  further  instructed,  that  when  the  bailee  or 
person  in  whose  care  the  property  is,  has  taken  the  same  care 
of  the  bailed  property,  as  he  did  of  his  own,  a  presumption 
arises  that  he  had  exercised  due  care,"  and  further  charging, 
"I  charge  you,  that  is  not  a  conclusion  that  he  has  exercised 
due  care,  but  a  presumption." 

•  Whereas,  it  is  submitted  that  what  defendant  may  have 
done  with  its  own  property  is  neither  a  conclusion  or  pre- 
sumption that  it  has  exercised  due  care  and  performed  its 
legal  obligations  to  the  plaintiff,  and  its  own  acts  regarding 
its  own  property  is  no  legal  standard  or  measure  of  com- 
parison by  which  to  judge  or  determine  its  due  care  to  the 
property  of  this  plaintiff,  and  it  is  submitted,  that  by  the 
charge  excepted  to  in  this  exception,  the  jury  were  led  to 
believe  that  if  the  defendant  stored  its  own  rice  as  it  did  the 
plaintiff's,  that  then  it  had  used  due  care  and  their  verdict 
should  be  for  the  defendant. 

And  it  is  further  submitted,  that  the  said  charge  was  a 
charge  on  the  facts,  because  the  presumption  referred  to  is  a 
presumption  of  fact  and  not  a  presumption  of  law,  and  in 
stating  what  was  the  presumption  of  fact  or  inference  the 
jury  should  draw  from  the  testimony  as  to  defendant's  care 
of  its  own  goods,  was  a  charge  on  the  facts,  prohibited  by 
the  Constitution. 
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IV.  Because  his  Honor,  the  presiding  Judge,  erred  in 
charging  the  jury  as  set  forth  in  the  fourth  request  of 
defendant,  as  follows : 

"If  the  jury  find  as  a  matter  of  fact,  from  the  evidence, 
of  which  they  are  the  sole  judges,  that  the  defendant,  West 
Point  Mills  Company,  received  no  consideration  for  the  stor- 
age of  this  rice  for  the  plaintiff,  Carolina  Rice  Company, 
but  that  such  storage  was  gratuitous,  then  the  plaintiff  has 
the  burden  of  proving  that  the  damage  to  the  rice  was  due 
to  the  gross  negligence  or  fraud  of  the  defendant,  and  unless 
the  plaintiff  has  proved  this  to  the  satisfaction  of  the  jury, 
the  plaintiff  cannot  recover,  and  the  verdict  must  be  for  the 
defendant." 

Whereas,  it  is  submitted,  that  plaintiff  having  shown  the 
damages  to  its  property  on  storage,  whether  such  storage 
was  gratuitous  or  not,  the  burden  was  on  the  defendant  to 
show  how  the  damages  occurred,  and  that  it  was  not  due  to 
its  gross  negligence  if  stored  gratuitously. 

V.  That  his  Honor,  the  presiding  Judge,  erred  in  charg- 
ing the  seventh  request  to  the  defendant,  as  follows: 

"The  jury  is  further  instructed,  that  if  the  plaintiff,  Caro- 
lina Rice  Company,  voluntarily  made  the  defendant,  West 
Point  Mills  Company,  its  gratuitous  depositary  of  this  rice, 
it  must  be  taken  to  have  done  so  with  reference  to  its  known 
habits  of  business  in  regard  to  storage  of  rice.  If  it  was 
the  habit  of  the  defendant  to  store  rice  as  this  rice  was 
stored,  the  jury  has  no  right  to  believe  that  it  bound  itself  to 
exercise  a  higher  degree  of  care  in  gratuitously  allowing  the 
rice  to  remain  in  its  warehouse  than  it  habitually  exercised 
in  its  business.  If,  therefore,  the  jury  find  that  the  defend- 
ant  received  no  pay  or  consideration  for  the  storage  of  this 
rice,  and  that  it  exercised  the  same  care  in  caring  for  the  rice 
of  the  plaintiff,  Carolina  Rice  Company,  as  it  was  known  by 
the  plaintiff  habitually  to  exercise  in  its  business  and  in  car- 
ing for  its  own  rice,  then  the  plaintiff  cannot  recover,  and 
the  verdict  must  be  for  the  defendant." 
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Whereas,  the  testimony  showed  that  the  plaintiff  pur- 
chased rice  from  the  owners  thereof,  while  stored  with  the 
defendant  to  be  removed  in  a  reasonable  time,  and  until  the 
expiration  of  that  time,  or  its  removal,  the  duty  of  the 
defendant  to  such  rice  remained  and  its  liability  therefor 
was  the  same  as  to  the  original  owners  from  whom  it  was 
accepted  for  storage. 

And,  further,  because  the  defendant  could  not  relieve 
itself  of  its  liability  or  lessen  the  measure  of  care  required, 
by  its  method  of  business  or  in  caring  for  its  own  rice,  nor 
could  careless  habits  as  to  its  own  property  justify  careless- 
ness to  the  property  of  the  plaintiff. 

VI.  That  his  Honor  committed  error  in  charging,  "if  it 
was  the  habit  of  the  defendant  to  store  rice  as  this  rice  was 
stored,  the  jury  has  no  right  to  believe  that  it  bound  itself 
to  exercise  a  higher  degree  of  care  in  gratuitously  allowing 
the  rice  to  remain  in  its  warehouse  than  it  habitually  exer- 
cised in  its  business.  If,  therefore,  the  jury  find  that  the 
defendant  received  no  pay  or  consideration  for  the  storage 
of  this  rice,  and  that  it  exercised  the  same  care  in  caring  for 
the  rice  of  the  plaintiff  as  it  was  known  by  the  plaintiff 
habitually  to  exercise  in  its  business,  in  caring  for  its  own 
rice,  then  the  plaintiff  cannot  recover,  and  the  vefdict  must 
be  for  the  defendant ;"  it  being  submitted,  that  this  charge  is 
erroneous  on  the  ground  that  the  habit  or  measure  of  care 
the  defendant  bestowed  upon  its  own  goods  or  what  other 
persons  bestowed  on  goods,  was  not  the  measure  of  due  care 
that  was  the  duty  of  defendant.  On  the  contrary,  the  legal 
measure  of  the  care  that  was  due  by  the  defendant  was  the 
care  the  defendant  should  have  bestowed  upon  the  goods  as 
a  reasonable,  prudent  person  would  have  done. 

VII.  That  his  Honor,  the  presiding  Judge,  erred  in  charg- 
ing the  defendant's  eighth  request,  as  follows : 

"The  jury  is  further  instructed,  that  a  flood  or  a  high 
tide  of  extraordinary  or  exceptional  size  is  what  is  known  as 
an  act  of  God,  for  the  consequences  of  which  as  a  matter  of 
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law,  men  cannot  be  held  responsible.  If,  therefore,  the  jury 
find  that  the  rice  was  damaged  by  reason  of  such  an  excep- 
tional high  tide;  and  that  this  was  the  cause  of  its  being 
damaged,  then  the  defendant  is  not  responsible  for  such 
damage,  and  the  verdict  must  be  for  the*  defendant/ '  and 
adding,  "I  charge  you  that  with  the  qualification  that  the 
defendant  was  not  guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  injury.*'  Whereas,  it  is  submitted,  that 
to  avoid  liability  on  the  ground  that  the  damages  were  due 
to  the  act  of  God,  the  defendant  must  go  further  and  show 
that  it  was  not  negligent,  or  if  negligent,  that  such  negli- 
gence did  not  contribute  to  the  damage,  and  that  the  act  of 
God  was  the  entire  cause  of  the  injury. 

VIII.  His  Honor,  the  presiding  Judge,  committed  error 
in  a  second  time  charging  the  jury  that  if  the  bailment  was 
gratuitous,  defendant  would  only  then  be  responsible  for 
"conscious  failure  to  do  his  duty,"  and  thus  instructing  the 
jury  that  it  was  necessary  to  find  that  the  defendant  wilfully 
failed  to  do  its  duty  before  it  could  be  liable  for  damages  to 
plaintiff,  which  is  only  necessary  in  an  action  for  punitive 
or  exemplary  damages ;  whereas,  this  is  an  action  for  com- 
pensatory damages  only. 

IX.  His  Honor,  the  presiding  Judge,  erred  in  charging  the 
jury  as  follows: 

"The  jury  are  instructed,  that  where  a  bailee  provides  a 
place  for  the  storage  of  goods,  safe  from  all  but  extraordi- 
nary events,  he  is  not  liable  for  damages  directly  resulting 
from  storm,  tidal  wave  or  flood,  such  as  had  occurred  but 
twice  in  a  generation ;"  whereas,  it  is  submitted,  that  the 
same  is  a  charge  on  the  facts,  in  that  it  instructed  the  jury 
that  the  defendant  is  not  liable  for  damages  from  storm, 
tidal  wave  or  flood  as  had  occurred  twice  in  a  generation, 
independent  of  any  other  fact,  condition,  or  consideration. 

Messrs.  Mitchell  &  Smith  and  /.  P.  K.  Bryan,  for  appel- 
lant, cite:  As  to  burden  of  proof:  76  S.  C.  237;  11  Rich. 
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340;  76  S.  C.  9;  lb.  471;  90  S.  C.  85;  65  S.  C.  509;  67  S. 
C.  201;  92  S.  C.  104;  91  S.  C.  65.  The  rule  in  Federal 
Courts  does  not  apply  here:  95  S.  C.  488.  Conscious  fail- 
ure to  use  due  care  different  from  gross  negligence:  CO  S.  C. 
74 ;  54  S.  C.  505.  Charge  on  presumption  from  defendant's 
care  of  its  own  goods:  60  S.  C.  168.  Charge  on  facts:  25 
S.  C.  30.  Right  to  support  verdict  for  defendant  by  alleged 
right  to  nonsuit  refused  on  Circuit:  54  S.  C.  363. 

Messrs.  Smythe  &  Visanska,  for  respondent,  cite :  As  to 
presumption  of  due  care:  76  S.  C.  245;  5  Cyc.  217;  21  Am. 
Rep.  53.  Burden  of  proof:  76  S.  C.  9.  Charge  as  to  duty 
of  gratuitous  bailee:  76  S.  C.  13-14;  27  S.  C.  308;  Story  on 
Bailments,  sec.  23.  Charge  not  on  facts:  41  Fed.  106. 
Right  to  sustain  verdict  for  defendant,  because  motion  for 
nonsuit  was  improperly  refused:  45  S.  C.  1 ;  65  S.  C.  197; 
50  N.  W.  23 ;  Rule  27  Supreme  Court. 

September  1,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  respondent  is  engaged  in  the  business  of  cleaning  rice 
for  the  producers.  When  this  rice  is  cleaned  and  put  into 
sacks,  it  is  placed  in  respondent's  warehouse.  The  pro- 
ducer sells  the  rice  in  the  warehouse  and  the  purchaser  is 
allowed  time  to  remove  it. 

The  appellant  purchased  a  lot  of  rice  in  these  warehouses 
and  before  its  removal,  a  storm  came  and  flooded  the  ware- 
house and  injured  the  rice.  The  appellant  brought  this 
action  for  the  injury  to  the  rice.  The  respondent  admitted 
the  damage  while  in  its  possession,  but  claimed  that  the  bail- 
ment was  gratuitous  and  that  the  injury  was# caused  by  the 
act  of  God.  The  verdict  was  for  the  defendant  and  the 
plaintiff  appealed  upon  nine  exceptions,  but  argues  four 
propositions. 

The  first  proposition  is  as  follows: 
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"That  the  rule  of  law  in  this  State,  in  the  case  of  a  ware- 
houseman, is  that  upon  admission  or  proof  of  delivery  of 
goods  and  failure  to  return  same  in  condition  received,  the 
burden  of  proof  is  upon  the  warehouseman  to  show 

1  that  the  loss  or  damage  was  not  due  in  any  way  to  its 
negligence  and  that  if  such  loss  or  damage  occurred 

through  the  act  of  God,  that  such  act  of  God  was  the  entire 
cause  of  such  loss  or  damage.  That  the  burden  of  proof  is 
the  same  whether  the  bailment  be  for  hire  or  gratuitous,  the 
only  difference  being  that  in  case  of  a  gratuitous  bailment 
the  warehouseman  is  liable  only  for  gross  negligence." 

His  Honor  charged  the  jury  as  follows : 

"Now,  the  plaintiff  has  to  prove  what  he  alleges  and  in  a 
case  like  this  they  can  not  recover  unless  they  can  prove  neg- 
ligence or  carelessness  on  the  part*  of  the  defendant." 

In  Fleischman  v.  Ry.}  76  S.  C.  247,  56  S.  E.  974,  9  L.  R. 
A.  (N.  S.)  519,  this  Court  held  that  the  burden  of  proof 
was  on  the  warehouseman  for  the  reason  that  the  facts  were 
within  the  knowledge  of  the  defendant  and  not  with  the 
plaintiff.  See,  also,  the  recent  case  of  Meyer  v.  Railroad 
Company,  92  S.  C.  104,  75  S.  E.  209. 

His  Honor  charged  the  jury  that  the  act  of  God  must  be 
the  entire  cause  of  the  loss  with  sufficient  clearness. 

This  proposition  is  sustained  in  part,  for  the  reason  above 
set  forth. 

The  second  proposition  is  as  follows: 

"That  even  if  the  bailment  be  gratuitous,  a  warehouse- 
man is  responsible  for  its  gross  negligence,  and  to  subject 
it  to  liability  therefor  it  is  not  necessary  that  it  should  have 
acted  with  a  conscious  failure  to  observe  due  care, 

2  that  is,  in  a  wanton,  wilful  and  reckless  manner, 
unless  in  addition  to  compensatory  damages  punitive 

damages  are  sought  for  such  wanton,  wilful  and  reckless 
acts." 

This  proposition  can  not  be  sustained;  if  the  appellant 
desired  the  trial  Court  to  differentiate  between  "gross  negli- 
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gence"  and  a  "conscious  failure  to  observe  due  care,"  it 
ought  to  have  made  a  request. 

The  third  proposition  is  as  follows : 

"Negligence  is  the  absence  of  due  care,  and  what  a  bailee 
choses  to  do  with  his  own  property  or  what  risks  he 

3a  may  assume  in  connection  therewith  has  no  relevancy 
to  and  is  no  test  of  the  legal  obligation  to  the  prop- 
erty of  a  bailor,  which  the  law  imposes.' ' 

This  proposition  is  sustained.  The  respondent  has  not 
cited  any  binding  authority  which  holds  that  a  warehouse- 
man can  reduce  his  liability  for  goods  of  others  entrusted  to 
him  by  neglecting  his  own. 

The  fourth  proposition  is  as  follows : 

"That  in  addition  his  Honor  charged  directly  on  the  facts 
of  the  case,  contrary  to  the  constitutional  inhibition 
3b,  4  as  set  out  in  the  third  and  ninth  exceptions  of  the 
appellant.,, 

This  proposition  is  sustained.  The  charge  that  the 
defendant  was  not  liable  for  the  consequences  of  a  storm 
that  had  not  only  occurred  twice  in  a  generation,  was  a 
charge  on  the  facts.  The  federal  case  relied  upon  is  not 
authority  in  our  Courts.  The  latitude  allowed  a  federal 
Judge  in  charging  a  jury  on  the  facts  is  great.  In  our  State 
no  charge  on  the  facts  is  allowed.  The  third  exception  has 
already  been  considered. 

The  respondent  seeks  to  sustain  the  judgment  because  it 
claims  its  motion  for  a  nonsuit  should  have  been  granted. 
There  was  evidence  to  go  to  the  jury.  Inasmuch  as  the 
case  has  to  go  back  for  a  new  trial,  a  discussion  of  the  facts 
would  be  improper. 

The  judgment  is  reversed  and  the  case  remanded  for  a 
new  trial. 

Mr.  Justice  Hydrick  concurs  in  the  result  only. 

Mr.  Justice  Gage  dissents. 
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8930 

DIX,  AS  ADMX,  v.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(82  S.  E.  798.) 

Railroads.     Negligence.     Contributory  Negligence.     Nonsuit. 

.  1.  The  running  backwards  of  the  train  by  which  decedent  was  struck 
and  killed  was  not  negligence  per  se,  where  it  was  run  at  a  reason- 
able speed  and  a  lookout  was  kept  on  the  front  car,  who  was  able  to 
signal  the  engineer. 

2.  That  the  engineer  of  a  train  running  backwards  could  not  see  the 
track  ahead  of  the  train  when  decedent  was  struck  and  killed  was 
not  negligence,  where  the  conductor  had  stationed  himself  on  the 
forward  car  to  keep  a  lookout  and  signal  the  engineer  of  approach- 
ing danger. 

3.  Where,  at  the  time  a  railroad  conductor  standing  on  the  front  car  of 
a  train  running  backwards,  discovered  decedent  on  the  track,  there 
was  nothing  to  indicate  that  decedent  was  not  in  the  possession  of 
all  his  senses,  the  conductor  was  entitled  to  assume  that  he  was  and 
would  get  out  of  the  way. 

4  Where  decedent,  a  water  carrier  employed  by  a  railroad  construc- 
tion contractor,  with  knowledge  that  he  was  too  deaf  to  hear  an 
approaching  train,  went  on  the  track  in  front  of  a  train,  running 
backwards,  in  plain  sight,  and  was  struck  and  killed,  though  attempts 
were  made  by  persons  on  the  end  of  the  train  to  warn  him  to  get 
out  of  the  way,  he  was  guilty  of  contributory  negligence,  and  no 
recovery  could  be  had  for  his  death. 

Before  C.  J.  Ramage,  special  Judge,  Monk's  Corner, 
November,  1913.     Reversed. 

Action  by  Katie  Dix,  as  administratrix  of  the  estate  of 
Peter  Maxwell,  against  Atlantic  Coast  Line  Railroad  Com- 
pany. The  facts  are  stated  in  the  opinion.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals. 

Messrs.  Mordecai,  Gadsden  &  Rutledge,  Simeon  Hyde 
and  Octavus  Cohen,  for  appellant,  submit:  Deceased 
assumed  the  risk  of  his  employment,  and  such  assumption 
need  not  be  plead  affirmatively:  22  S.  C.  557;  70  S.  C.  470; 
72  S.  C.  237;  77  S.  C.  328;  84  S.  C.  283;  41  S.  C.  388. 
He  chose  the  obviously  unsafe  way:  61  S.  C.  489;  81  S.  C. 
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530;  82  S.  C  542;  84  S.  C.  364;  85  S.  C.  363;  89  S.  C.  502; 
72  S.  C.  97;  86  S.  C.  69;  55' S.  C.  483;  80  S.  C.  232. 

Messrs.  W.  A.  Holman  and  E.  /.  Dennis,  for  respond- 
ent. 

September  2,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  appeal  is  from  a  judgment  against  defendant  for 
$1,000  damages  for  the  wrongful  killing  of  Peter  Maxwell, 
who  was  twenty-nine  years  old,  and  was  employed  as  a 
water  carrier  for  a  construction  force,  engaged  in  double 
tracking  defendant's  road. 

Following  is  the  substance  of  the  testimony  which  is  per- 
tinent to  the  issues : 

For  plaintiff:  W.  A.  Smoak — Was  engineer  of  a  work 
train,  consisting  of  nine  flat  cars,  loaded  with  steel  rails, 
which  were  being  pushed  backwards  on  the  main  line,  at  a 
speed  of  from  fifteen  to  eighteen  miles  an  hour,  past  the 
place  where  the  construction  force  was  at  work ;  was  on  the 
right-hand  side  of  the  engine,  going  north;  deceased  came 
on  the  track  from  the  left ;  there  were  twenty-five  or  thirty 
negroes  on  the  cars — some  sitting  and  some  standing — and 
he  could  not  see  deceased,  though  he  was  looking  ahead,  but 
his  view  was  not  obstructed  over  the  end  of  the  cars,  or  to 
his  right;  did  not  see  deceased,  until  his  engine  passed  him 
where  he  was  lying  on  the  side  of  the  track ;  the  construction 
company  had  a  train  which  was  being  constantly  run  back 
and  forth  hauling  earth,  and  there  were  other  trains  con- 
stantly passing;  this  was  known  to  all  concerned;  there  was 
a  path  about  two  feet  wide  alongside  the  track,  in  which 
deceased  could  have  walked  with  safety,  and  it  was  a  better 
place  to  walk  than  on  the  track. 

For  defendant:  S.  E.  Dickson — Was  conductor  of  the 
train,  on  the  forward  car,  looking  ahead ;  first  saw  deceased 
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about  250  to  300  feet  ahead  of  the  train;  he  was  then  on 
the  new  track,  talking  to  the  foreman ;  he  walked  across  and 
got  on  the  main  line,  and  walked  about  the  length  of  a  rail, 
and  then  turned,  quartering  from  the  way  they  were  going, 
so  that  he  thought  deceased  was  going  to  get  off  the  track ; 
he  turned  his  head,  as  though  he  saw  the  train,  and  was 
going  to  get  off  the  track,  but  did  not  do  so,  and,  as  soon  as 
he  concluded  that  deceased  had  not  seen  the  train,  he  began 
shouting  .at  him  and  waving  the  engineer  to  stop,  who 
responded  to  the  signal  by  putting  on  the  airbrakes;  the 
engineer  could  have  seen  deceased,  if  he  had  been  perma- 
nently on  that  side  of  the  track,  but  he  was  on  that  side  only 
six  or  eight  seconds  before  he  was  struck ;  no  warning  signal 
was  given,  at  that  time,  other  than  the  shouting  at  deceased, 
though  the  crossing  signal — four  blasts  of  the  whistle — had 
been  given  three  hundred  feet  further  back ;  did  not  think  it 
would  have  been  possible  for  the  engineer  to  have  stopped 
the  train  in  time  to  prevent  the  accident,  after  deceased 
came  on  the  track,  even  if  he  had  seen  him. 

M.  M.Worthington,  engineer  of  construction  work — Was 
riding  on  front  car  with  conductor;  saw  deceased  on  thfc 
track  about  four  car  lengths  ahead;  as  he  did  not  get  off, 
yelled  at  him,  and,  when  train  was  five  or  ten  feet  from  him, 
screamed  at  him  as  loud  as  he  could,  but  deceased  did  not 
get  off,  and  was  struck  by  the  end  of  the  car. 

A.  H.  Haxston,  assistant  engineer  of  construction  work — 
Was  on  front  car;  heard  a  lot  of  shouting;  looked  up  and 
saw  deceased  forty  or  fifty  feet  ahead,  walking  along  the 
end  of  the  crossties;  the  conductor  had  his  arms  out — the 
stop  signal — and  witness  felt  the  airbrakes  go  on ;  deceased 
did  not  appear  to  hear  the  shouting,  or  the  noise  of  the  train ; 
there  was  a  path  alongside  the  track  in  which  deceased  could 
not  have  been  hurt ;  crossing  signal  had  been  blown  400  or 
500  feet  from  where  deceased  was  struck. 

Hyman  Brenner — Knew  deceased  for  past  eight  to  twelve 
years;  he  was  hard  of  hearing;  talking  face  to  face,  he 
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would  know  what  you  were  saying,  but  let  him  turn  his 
head,  and  from  five  to  ten  feet  off,  he  could  not  hear  any- 
thing; think  he  could  have  heard  a  train  blow,  if  is  was  very 
near. 

The  Court  below  was  requested  to  direct  a  verdict  for 
defendant,  on  the. ground  that  there  was  no  evidence  of 
negligence  on  the  part  of  defendant,  and,  if  so,  that  deceased 
was  guilty  of  contributory  negligence,  and  assumed  the  risk 
of  injury  in  walking  upon  the  track. 

The  motion  should  have  been  granted.  There  was  no 
evidence  that  defendant's  track  was  used  as  a  walkway  at 
the  point  where  deceased  was  killed,  either  by  the  construc- 
tion force  or  others,  so  as  to  charge  defendant  with 
1-3  notice  that  it  might  expect  to  find  persons  on  or  near 
the  track;  but,  assuming  that  the  fact  that  construc- 
tion work  was  going  on  at  that  place  imposed  upon  defend- 
ant the  duty  of  exercising  care  commensurate  with  the 
knowledge  that  it  might  expect  to  find  persons  on  or  near 
the  track,  there  is  no  evidence  from  which  it  can  be  inferred 
that  such  care  was  not  observed.  The  fact  that  a  train  is 
run  backwards  is  not,  per  se,  evidence  of  negligence,  if  it  is 
done  at  a  reasonable  speed,  under  the  circumstances,  and  a 
proper  lookout  is  kept,  because  it  is  often  necessary  to  do  so. 
There  is  neither  allegation  nor  proof  that  the  speed  was 
unreasonably  fast  or  that  a  proper  lookout  was  not  kept,  as 
in  Sanders  v.  Ry,f  90  S.  C.  331,  73  S.  E.  356,  and  Dimery  v. 
R.  Co.,  92  S.  C.  169,  75  S.  E.  399.  Nor  can  anything  be 
made  of  the  fact,  if  it  be  a  fact,  that  the  engineer  could  not 
see  the  track  ahead  of  the  backing  train,  because  the  possi- 
bility of  his  being  unable  to  do  so  was  provided  against  in 
having  the  conductor  on  the  forward  car  to  keep  a  lookout, 
and  signal  him  of  approaching  danger,  which  was  done,  and 
the  signal  was  promptly  responded  to  by  the  application  of 
the  airbrakes. 

The  only  allegation  of  negligence  is  that  the  train  was 
being  run  backwards,  and  that  the  view  of  the  engineer  was 
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obstructed,  so  that  he  could  not  see  the  track  in  front  of  the 
moving  train;  but  if  by  possibility  this  allegation  may  be 
regarded  as  sufficient  to  sustain  a  recovery  on  the  ground 
that  the  conductor  was  negligent  in  failing  to  give  the  signal 
more  promptly,  let  us  examine  that  aspect  of  the  evidence. 
When  he  first  saw  deceased,  there  was  nothing  to  indicate 
to  him  that  he  was  not  in  possession  of  all  his  senses.  He 
had  the  right  to  assume  that  he  was,  and  that  he  would  get 
out  of  the  way,  and  it  appeared  to  him  that  he  was  going  to 
do  so.  In  Cable  Piano  Co.  v.  Ry.,  94  S.  C.  143,  77  S.  E. 
868,  the  Court  said :  "As  there  was  nothing  to  indicate  that 
the  driver  of  the  team  was  not  in  possession  of  his  faculties, 
the  engineer  had  a  right  to  assume  that  he  would  exercise 
them,  and  not  drive  upon  the  track  in  front  of  the  approach- 
ing train."  The  conductor  gave  the  stop  signal  and  did  all 
that  he  could  to  warn  deceased  of  his  peril,  as  soon  as  he 
discovered  that  he  had  not  seen  or  heard  the  train.  There 
is,  therefore,  nothing  in  the  evidence  to  warrant  the  infer- 
ence that  the  conductor  was  guilty  of  negligence. 

It  remains  to  inquire  whether  deceased  was  guilty  of  neg- 
ligence in  walking  upon  the  track,  knowing  that  he  was  so 
deaf  that  he  could  not  hear  an  approaching  train,  without 
even  taking  the  precaution  to  look;  for,  if  he  had 

4  looked,  he  could  have  seen  the  train.  In  Cable 
Piano  Co.  v.  Ry.,  supra,  the  Court  said:  "The  law 
imposes  upon  every  capable  person  the  duty  of  observing 
due  care  for  his  own  safety,  when  about  to  cross  a  railroad 
track,  which  necessarily  involves  the  exercise  of  his  senses." 
The  conclusion  is  inevitable  that  deceased's  own  negligence 
was  the  cause  of  his  death;  and  that,  even  if  the  evidence 
warrants  an  inference  of  negligence  on  the  part  of  defend- 
ant, he  was  guilty  of  contributory  negligence,  which  bars 
a  recovery. 

This  case  is  easily  distinguished  from  that  of  Carter  v. 
Ry.,  93  S.  C.  329,  75  S.  E.  952,  which  is  similar  in  some  of 
its  features.     In  that  case,  Carter  was  seen  cfri  the  track  a 
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thousand  feet  away,  and  though  the  crossing  signal  was 
sounded  at  that  distance  from  where  he  was  seen,  and  it  was 
apparent  to  those  in  charge  of  the  train  that  he  continued  to 
walk  on  the  track  and  did  not  appear  to  be  conscious  of  the 
approach  of  the  train,  no  other  warning  was  given  of  the 
approach  of  the  train,  or"  attempt  made  to  prevent  the  acci- 
dent until  it  was  apparent  that  deceased  was  going  to  be 
struck,  when  it  was  too  late.  In  this  case,  warning,  by  the 
shouts  of  the  conductor  and  others  on  the  train,  was  given  in 
time  for  deceased  to  get  off  the  track,  if  he  had  been  able  to 
hear  it,  and  the  warning  was  given  as  soon  as  the  conductor 
discovered  that  he  had  not  seen  or  heard  the  train.  More- 
over, in  the  Carter  case,  the  majority  of  the  Court  thought 
that  the  evidence  warranted  the  finding  that  defendant  was 
guilty  of  wilfulness  and  wantonness,  which  was  sufficient 
to  prevent  the  contributory  negligence  of  deceased,  if  he 
was  guilty  of  contributory  negligence,  from  barring  a  recov- 
ery, while,  in  this  case,  there  is  nothing  in  the  evidence  to 
warrant  an  inference  of  recklessness,  wilfulness  or  wanton- 
ness Qn  the  part  of  defendant. 
Judgment  reversed. 

Mr.  Justice  Fraser,  concurring.  I  concur  in  the  result 
on  the  ground  that  there  is  no  evidence  of  negligence  on  the 
part  of  defendant. 


32-  98. 
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893  L 

STATE  v.  LEMACKS. 

(82  S.  E.  879.) 

Homicide.      Appeal    and    Error.      Evidence.      Confessions.      Charge. 
Statement  of  Issues. 

1.  The  evidence  as  to  the  circumstances  under  which  a  homicide  was 
committed  being  conflicting,  the  question  should  be  submitted  to  the 
jury. 

2.  A  ruling  that  a  question,  asked  a  prosecuting  witness,  father  of 
deceased,  on  cross-examination  by  defendant's  counsel,  "So  then,  Uiey 
were  not  on  good  terms  the  Thursday  afternoon  that  I.  S.  Lemacks 
(defendant)  went  to  your  house  to  see  your  son  (deceased)  about 
the  way  he  had  outraged  his  sister?"  is  irrelevant  and  incompetent, 
on  a  trial  for  murder,  is  not  reviewable  on  appeal,  where  the  answer 
was  subsequently  admitted,  and  not  prejudicial  to  defendant,  who 
admitted  the  existence  of  ill  will  between  him  and  the  deceased  at 
the  time  in  question,  and  this  was  not  denied  by  the  State. 

3.  The  admission  of  an  alleged  confession,  over  objection  as  not  free 
and  voluntary,  substantially  the  same  as  other  statements  of  defend- 
ant admitted  without  objection,  and  tending  to  corroborate  state- 
ments of  defendant  in  Court,  as  to  the  cause  leading  to  the  com- 
mission of  the  homicide,  is  not  prejudicial  to  defendant,  and  will  not 
be  reviewed  on  appeal. 

Messes.  Justices  Watts  and  Gage  dissent. 

4.  Exclusion  of  testimony  of  a  sister  of  defendant  as  to  her  ill  treat- 
ment by  deceased  prior  to  the  homicide,  not  admissible  to  show 
malice  on  part  of  deceased  toward  defendants,  and  tending  to  show 
cause  for  ill  will  by  defendant  toward  deceased,  held,  not  prejudicial 
to  defendant  on  his  trial  for  murder. 

5.  Where  defendant  indicted  for  murder  attempted  to  show  that  he  had 
been  moved  to  take  the  life  of  deceased  because  of  an  outrage  com- 
mitted against  his  sister,  and  counsel  argued  the  right  of  a  brother 
to  slay  his  sister's  seducer,  a  charge  that:  "This  Court  has  jurisdic- 
tion of  every  crime  and  offense  committed  in  this  State.  No  one  has 
a  right  to  appeal  to  any  other  tribunal,  and  if  a  man  pleads  the 
higher  law  he  is  guilty  of  murder.  I  won't  say  if  he  pleads  it  he 
is  guilty  of  murder, »but  he  has  no  right  to  say  he  took  the  law  into 
his  own  hands.  The  higher  law  has  not  any  force  in  South  Carolina," 
Held,  by  a  majority  of  the  Court,  not  error. 

Mb.  Justice  Watts  dissents. 

6.  Where  defendant  contended  on  trial  that  he  was  moved  by  an  out- 
rage committed  against  his  sister  by  deceased  to  kill  the  latter,  and 
did  not  rely  upon  insanity  as  a  defense;  a  charge  that  insanity  was 
not  pleaded  as  a  defense,  was  not  prejudicial  to  defendant;  espe- 
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daily  where  the  trial  Judge  added,  that  it  was  a  question  for  the 
jury  to  determine  whether  the  defendant  had  sense  enough  to  know 
whether  he  was  doing  right  or  wrong. 
Messrs.  Justices  Watts  and  Fraser  dissent. 

7.  A  majority  of  the  Court  concurring  in  the  opinion,  though  not  in 
the  reasons  why,  a  new  trial  should  be  granted,  it  is  so  adjudged. 

8.  (By  Gage,  A,  J.)  On  a  trial  for  murder,  the  jury  should  be  fully 
instructed  as  to  its  power  (in  effect)  to  fix  the  penalty  by  finding,  or 
omitting  to  find,  a  recommendation  to  mercy,  in  case  the  defendant 
is  guilty  of  murder. 

Before  Bowman,  J.,  Walterboro,  November,  1913. 
Reversed. 

The  defendant,  I.  S.  Lemacks,  being  convicted  of  mur- 
der, appeals.  The  facts  and  exceptions  are  stated  in  the 
opinion.  The  charge  as  to  the  form  of  verdict  was  as  fol- 
lows : 

"If  you  find  the  prisoner  guilty  of  murder  and  there  are 
no  extenuating  circumstances  you  just  say  guilty  and  write 
your  name  under  there  with  the  word  foreman,  and  that 
means  that  the  defendant  will  suffer  death  in  the  electric 
chair,  but  if  you  find  that  even  though  you  think  he  is  guilty, 
something  that  makes  you  feel  he  ought  not  to  suffer  death, 
then  say  guilty  of  murder  with  recommendation  to  mercy, 
then  the  law  as  made  by  the  legislature  is  that  he  shall 
spend  the  remainder  of  his  life  at  hard  labor  on  the  public 
works  of  this  county  or  in  the  State  penitentiary,  if  you  find 
that  he  is  guilty  of  manslaughter,  and  sign  your  name  as 
foreman,  and  that  means  that  the  Court  wiH  put  punish- 
ment on  him  somewhere  between  two  and  thirty  years  in 
the  discretion  of  the  Judge,  if  you  find  that  he  has  made 
out  his  plea  and  that  he  is  not  guilty  it  is  as  much  your 
bounden  duty  to  say  not  guilty  as  it  is  to  say  guilty,  so 
write  the  word  not  guilty  and  sign  your  name  as  foreman. 

Now,  you  are  upon  your  oath  to  get  at  the  truth  and  it 
is  your  duty  to  try  your  best  to  bring  in  a  right  verdict. 
Retire  and  find  a  verdict. 
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The  jury  returned  for  instructions  and  the  foreman 
requested  the  Court  to  instruct  them  on  the  following 
point : 

The  Foreman:  The  jury  wants  to  know  if  a  man  is 
found  guilty  of  murder,  absolutely  clear  in  the  jury's  mind 
that  he  is  guilty  of  murder,  has  a  juror  any  right  under  the 
law  and  his  oath  taken  as  a  juryman  to  recommend  to 
mercy  ? 

The  Court:  If  you  think  he  ought  not  to  suffer  death; 
if  you  think  there  are  extenuating  circumstances  the  law 
gives  you  the  right  to  recommend  him  to  mercy,  that  is 
always  in  the  power  of  the  jury;  before  1894,  if  the  jury 
recommended  to  mercy  the  Judge  could  not  act,  it  was  left 
with  the  Governor,  but  in  1894  the  legislature  passed  a  law 
making  it  life  imprisonment  when  the  jury  recommended 
to  mercy." 

Mr.  D.  5.  Peurifoy,  for  defendant-appellant,  cites :  As  to 
question  asked  father  of  deceased  with  reference  to  terms 
existing  between  the  latter  and  defendant:  93  S.  C.  157. 
As  to  admission  of  confession:  12  Cyc.  461,  462,  46j9,  477; 
5  Rich.  400;  1  Strob.  155;  34  Am.  Dec.  674;  27  S.  C.  22, 
27;  36  S.  C.  532;  14  S.  C.  628;  1  Greenleaf  Ev.  290,  302. 
Second  confession  founded  in  first:  23  Am.  St.  Rep.  533; 
12  Cyc.  480;  5  Fla.  285;  22  Ark.  336;  111  Mass.  435;  36 
Tex.  356;  Wharton  Crim.  Ev.  677;  54  Mo.  478;  17  N.  H. 
171;  50  Ala.  120;  36  S.  C.  532;  35  S.  C.  197.  Further 
submitted  that  in  his  argument  on  Circuit  before  the  jury, 
"he  argued  a  right  on  the  part  of  a  brother  to  slay  his 
sister's  seducer. 

That  the  Judge,  in  stating  that  any  one  who  pleads  the 
higher  law  is  guilty  of  murder  was  referring  to  the  defend- 
ant. The  trial  Judge  intimated  that  the  defendant  was 
relying  on  the  higher  law;  and  in  the  next  breath  stated 
that  a  person  pleading  the  higher  law  was  guilty  of  mur- 
der.    The  charge  was  an  unsound  proposition  of  law,  for 
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a  person  may  rely  on  the  higher  law,  and  only  be  guilty  of 
manslaughter  or  even  excusable." 

Statement  as  to  defense  of  insanity  a  charge  on  the  facts: 
Const.  1895,  art  V,  sec.  26. 

Mr.  James  B.  Puerifoy,  Acting  Solicitor,  and  Messrs. 
Padgett  &  Moorer,  for  the  State,  respondent.  The  latter 
cite :  Issue  for  jury:  30  S.  C.  74 ;  68  S.  C.  304 ;  72  S.  C.  194 ; 
36  S.  C.  487;  15  S.  C.  153.  No  abuse  of  discretion  in 
admitting  testimony  as  to  confession:  74  S.  C.  477;  69  S. 
C.  72;  49  S.  C.  550;  lb.  410;  74  S.  C.  551;  36  S.  C.  524. 
Testimony  of  sister  as  to  alleged  assault  irrelevant:  79  S. 
C.  80.  Charge  as  to  so-called  higher  law:  79  S.  C.  80,  83. 
Insanity  as  defense:  20  S.  C.  441 ;  32  S.  C.  L.  479. 

September  8,  1914. 

The  following  opinion  was  delivered  by  Mr.  Chief  Jus- 
tice Gary. 

The  defendant,  I.  S.  Lemacks  (generally  called  "Cap" 
Lemacks),  was  tried  at  the  November  term,  1913,  of  the 
Court  of  General  Sessions  for  Colleton  county,  on  an  indict- 
ment charging  him  with  the  murder  of  Aquilla  Blocker 
(commonly  known  as  "Quillie"  Blocker). 

The  jury  rendered  a  verdict  of  guilty  of  murder,  and  he 
was  sentenced  to  be  electrocuted. 

From  said  sentence  he  appealed  to  this  Court  on  several 
exceptions,  the  first  of  which  was  as  follows: 

(1)  "The  presiding  Judge  erred  in  not  granting  defend- 
ant's motion  for  a  new  trial,  there  being  no  competent  evi- 
dence to  support  the  verdict." 

This  exception  was  not  argued,  but,  waiving  such  objec- 
tion, it  cannot  be  sustained,  as  the  defendant  admitted 

1  that  he  had  killed  the  deceased  with  a  deadly  weapon, 
and  the  testimony  was  conflicting  as  to  the  circum- 
stances under  which  the  homicide  was  committed. 
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Second  Exception.  (2)  "The  presiding  Judge  erred  in 
sustaining  the  objection  of  the  State,  and  ruling  that  the 
witness,  T.  J.  Blocker,  was  not  required  to  answer  the  fol- 
lowing question:  'So  then  they  were  not  on  good  terms 
Thursday  afternoon,  that  I.  S.  Lemacks  went  to  your  house 
to  see  your  son  about  the  way  he  had  outraged  his  sister?' 
The  error  assigned  being  that  the  question  was  perfectly 
competent,  and  a  vital  point  in  the  case.,, 

The  appellant's  attorney  in  his  written  argument, 

2       thus  states  the  object  of  the  testimony : 

"The  purpose  of  this  question  was  to  show  the 
motive  of  the  killing,  to  discredit  the  witness  and  to  fix  the 
time,  when  the  bad  feeling  arose  between  the  defendant  and 
the  deceased.  The  theory  of  the  State  was,  that  the  object 
of  the  killing  was  robbery,  while  the  defense  was,  and  the 
burden  of  the  testimony  showed,  that  the  defendant  killed 
the  deceased  on  account  of  an  outrage  on  his  sister.  It 
will  be  seen  from  the  testimony  that  the  deceased,  hearing 
defendant's  sister  say  that  she  was  going  over  to  her  broth- 
er's, in  the  afternoon,  waylaid  her  on  the  road,  and  at  the 
point  of  a  pistol  accomplished  his  purpose.  Several  days 
later,  the  defendant  noticed  that  she  was  crying,  asked  her 
what  the  trouble  was,  and  she  told  him  that  she  had  been 
insulted  by  Blocker.  The  defendant  then  got  his  shotgun, 
went  over  to  Blocker's,  and  what  transpired  there  will  be 
seen  from  the  testimony : 

"Q.  You  all  had  a  talk  there?  A.  Yes,  sir;  I  cursed  him 
for  everything  I  could  think  of.  Q.  Did  you  all  adjust  the 
difference  between  you?  A.  Yes,  sir;  certainly  did;  shook 
hands  on  it ;  it  was  never  to  be  brought  up  again.  Q.  Did 
he  deny  that  he  had  done  anything?  A.  Denied  it;  said 
that  he  had  asked  an  unfair  question ;  said  that  was  all  that 
passed.  Q.  Why  did  he  say  he  had  insulted  your  sister? 
A.  Said  it  was  the  fault  of  liquor,  and  begged  to  be  excused, 
forgiven.  I  told  him  I  would  forgive  him,  my  sister  had 
denied  it  to  me/' 
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There  are  two  reasons  why  this  exception  cannot  be  sus- 
tained. In  the  first  place,  the  witness  was  allowed  to 
answer  the  question.  And,  in  the  second  place,  it  was 
admitted  by  the  defendant,  and  not  denied  by  the  State,  that 
there  was  bad  blood  between  the  parties,  or  at  least  ill  will 
on  the  part  of  the  defendant,  towards  the  deceased,  when 
he  went  to  see  Blocker  on  Thursday,  prior  to  the  homicide. 
Furthermore,  such  testimony  would  have  tended  to  show 
that  the  appellant  was  guilty  of  murder,  after  the  parties 
had  adjusted  their  differences,  in  the  manner  just  men- 
tioned. There  was  also  testimony  to  the  effect  that  the 
deceased  went  to  the  home  of  defendant  on  Friday  evening, 
after  they  had  agreed  that  the  matter  was  never  to  be 
brought  up  again,  and  invited  Lemacks  to  go  coon  hunting 
with  him  next  morning,  which  he  did.  When  they  returned 
from  the  coon  hunt,  they  went  to  a  neighbor's  for  a  hog, 
and  returned  together  to  the  home  of  the  deceased.  The 
deceased  then  started  to  a  neighbor's  to  buy  cattle,  and  the 
defendant  went  with  him,  for  the  alleged  purpose  of  hunt- 
ing his  dog,  which  was  lost  in  the  woods.  Blocker  was 
found  dead  in  the  woods,  near  which  the  parties  were  last 
seen  together. 
This  exception  is  overruled. 

Third  Exception.  "The  presiding  Judge  erred  in  permit- 
ting the  witnesses,  Dave  Blocker  and  John  Nettles,  consta- 
bles in  charge  of  the  defendant,  to  testify  as  to  a  confession 
claimed  to  have  been  made  by  the  defendant  on  way  to  jail, 
the  said  confession  not  being  made  freely  and  voluntary, 
but  made  under  duress  and  influence  of  hope." 

His  Honor,  the  Circuit  Judge,  ruled  that  the  testimony  of 
Dave  Blocker  as  to  confessions  made  to  him  by  the  appel- 
lant, in  the  presence  of  J.  C.  Nettles,  were  admissible  in  evi- 
dence. Afterwards,  when  J.  C.  Nettles  testified  as  to  the 
confession  made  to  him  by  the  appellant,  in  the  presence 
of  Dave  Blocker,  the  presiding  Judge  ruled  that  they  were 
incompetent.     The  State  then  proceeded  to  interrogate  the 
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witness,  as  to  confessions  thereafter  made  by  the  defendant, 
when  being  brought  from  the  penitentiary  by  Nettles, 
whereupon  the  Circuit  Judge  made  the  f olllowing  ruling : 

"The  Court :  I  understand  the  facts  are  these :  That  these 
men  made  certain  inducements  to  him,  and  offered  to  help 
him  if  he  would  tell  what  happened,  and  the  defendant  did 
make  a  statement  to  him  telling  him  certain  things  he  had 
done;  now  this  same  defendant  was  afterwards  sent  to  the 
penitentiary  for  safe-keeping,  and  this  same  constable  went 
to  bring  him  back.  Now,  on  his  return  back,  he  voluntarily 
volunteered  to  tell  him  what  he  said  before.  Go  ahead  and 
tell  it." 

The  witness  then  testified  as  follows : 

"A.  He  said  that  he  and  Blocker  were  in  the  creek,  and 
they  had  a  scuffle  and  a  skirmish,  and  the  gun  was  off  a 
piece  lying  by  a  tree,  and  they  both  ran  for  the  gun,  and  he 
beat  Blocker  to  the  gun,  and  Blocker  started  to  walk  off 
about  eight  feet  from  him,  and  he  shot  him.  Q.  Dfd  he 
say  where  he  hit  him?  A.  No,  sir;  he  didn't  say.  I  then 
asked  Mr.  Lemacks  why  did  he  kill  him.  He  said,  well,  I 
killed  him  because  he  treated  my  sister  like  a  dog.  Q.  That 
is  what  he  told  you  on  the  way  from  Columbia?  A.  No, 
sir.  Q.  He  told  you  that  on  the  way  to  jail,  and  corrobo- 
rated it  on  the  way  from  Columbia?  A.  Yes,  sir.  Q. 
When  did  you  bring  him  from  Columbia?  A.  Last  Sun- 
day." 

The  defendant  did  not  deny  that  he  killed  the  deceased. 
He  also  introduced  his  sister  as  a  witness,  for  the  pur- 
pose of  showing  that  he  had  killed  Blocker  on  account  of 
his  conduct  towards  her.  Furthermore,  J.  H.  Johnson  tes- 
tified, without  objection,  as  to  confessions  made  to  him  by 
defendant,  which  were  substantially  to  the  same  effect  as 
those  made  to  Blocker  and  Nettles. 

Under  such  circumstances,  it  cannot  be  successfully  con- 
tended that  the  testimony  of  the  constable  was  prejudicial 
to  the  rights  of  the  defendant,  especially  when  we  recall  the 
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statement  of  appellant's  counsel  that  "the  defense  was,  and 
the  burden  of  the  testimony  showed  that  the  defendant 
killed  the  deceased  on  account  of  an  outrage  on  his  sister." 

Fourth  and  Fifth  Exceptions.  4.  "The  presiding  Judge 
erred  in  refusing  to  allow  the  witness,  Meta  Lemacks,  to 
testify  how  she  had  been  treated  by  deceased,  prior  to  the 
killing,  the  same  being  a  material  point  in  the  case,  and  the 
cause  that  led  up  to  the  killing." 

5.  "The  presiding  Judge  erred  in  refusing  to  allow  the 
witness,  Meta  Lemacks,  for  the  defendant,  to  testify  as  to 
her  condition  and  state  of  mind  after  she  had  been  assaulted 
by  the  deceased,  the  same  being  important  to  show  what 
actuated  the  defendant,  and  what  was  the  cause  of  the  kill- 
ing." 

The  only  purpose  for  which  the  testimony  mentioned  in 
those  exceptions  was  competent,  was  for  the  purpose 

4  of  showing  the  ill  feeling  of  the  defendant  against 
the  deceased,  and,  this  was  not  only  amply  shown  by 

the  testimony  of  this  witness  and  pthers,  but  by  the  admis- 
sions of  the  defendant. 

Such  testimony  was  not  admissible  to  show  malice  on  the 
part  of  the  deceased  against  the  appellant.  State  v.  Har- 
mon, 79  S.  C.  80,  60  S.  E.  230. 

Sixth  Exception.  "6.  The  presiding  Judge  erred  in  charg- 
ing the  jury  as  follows:  'This  Court  has  jurisdiction  of 
every  crime  and  offense,  committed  in  this  State,  no 

5  one  has  a  right  to  appeal  to  any  other  tribunal,  and 
if  he  pleads  the  higher  law,  he  is  guilty  of  murder/ 

The  error  assigned  being  that  the  same  was  bad  law7,  a 
charge  on  the  facts,  and  tantamount  to  saying,  'in  this  case 
the  defendant  has  pleaded  the  higher  law,  and  is  therefore 
guilty  of  murder.'  " 

The  sentence  quoted  in  the  exception  is  only  a  part  of 
what  his  Honor  charged  in  this  respect.  He  also  charged 
as  follows : 
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"I  heard  something  here  in  this  case  about  the  higher 
law,  the  higher  law  in  South  Carolina,  the  highest  law  in 
South  Carolina  is  in  this  courthouse.  This  Court  has  juris- 
diction of  every  crime  and  offense,  committed  in  this  State. 
No  one  has  a  right  to  appeal  to  any  other  tribunal,  and  if 
a  man  pleads  the  higher  law,  he  is  guilty  of  murder.  I 
won't  say  if  he  pleads  it,  he  is  guilty  of  murder,  but  he 
has  no  right  to  say  he  took  the  law  into  his  own  hands. 
The  higher  law  has  not  any  force  in  South  Carolina.  I 
address  this  to  all  the  audience  here.  We  very  often  think 
there  are  circumstances  when  we  are  justified  in  taking- 
the  law  into  our  own  hands,  and  inflicting  punishment.  I 
tell  you  that  is  wrong.  In  this  civilized  country  of  ours, 
if  a  man  commits  the  highest  offense,  we  ought  to  bring 
him  into  this  courthouse  and  punish  him.  That  has  noth- 
ing to  do  with  this  case.  I  only  tell  you  that  the  laws  of 
the  State  of  South  Carolina,  ought  to  be  enforced  in  this 
Court,  and  I  am  going  to  do  my  duty,  and  I  believe  you  will 
do  yours.  I  believe  you  are  just  as  fearless  as  I  am,  and  I 
am  going  to  do  my  duty.  You  take  the  law  as  you  get  it 
from  me,  and  the  testimony  as  you  get  it  from  that  stand." 

In  the  case  of  State  v.  Harmon,  79  S.  C.  80,  60  S.  E. 
230,  this  Court  used  the  following  language,  in  regard  to 
the  so-called  unwritten  or  higher  law : 

"The  course  of  counsel  for  defense,  in  not  appealing  to 
the  so-called  unwritten  law,  was  highly  commendable.  But 
it  was  not  the  less  the  right  and  manifest  duty  of  the  Cir- 
cuit Judge  to  warn  the  jury  of  their  obligation  to  try  the 
cause,  not  by  such  so-called  unwritten  law,  but  by  the  law 
of  the  State.  If  this  warning  was  detrimental  to  the 
defendants,  it  could  only  have  been  so  because  they  had 
taken  human  life,  in  violation  of  the  law  of  the  land." 

When  that  part  of  the  charge  in  the  exception  is  con- 
sidered in  connection  with  the  other  portion  which  we  have 
quoted,  it  will  at  once  be  seen,  that  the  exception  cannot  be 
sustained. 
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We  take  this  occasion  to  express  in  unmeasured  terms 
our  commendation  of  the  views  expressed  by  his  Honor, 
the  Circuit  Judge,  and  those  announced  in  the  case  of  the 
State  v.  Harmon,  supra,  by  his  Honor,  Mr.  Justice  Woods, 
to  whom  it  gives  us  pleasure  to  refer,  as  one  of  the  ablest 
and  most  illustrious  jurists  that  ever  adorned  the  bench  in 
South  Carolina. 

Seventh  Exception.  7.  "The  presiding  Judge  committed 

error  in  answering  the  following  question  of  the  foreman 

of  the  jury:  'In  a  case  of  this  kind  evidence  of 

(>  insanity,  as  exhibited  by  a  man  charged  with  a  crime, 
would  the  jury  be  justified  in  having  doubt  as  to  his 
guilt,  or  not?'  The  error  assigned  being  that  the  state- 
ment of  the  Circuit  Judge,  'The  plea  of  insanity  was  not 
put  in  as  a  defense/  was  a  charge  on  the  facts,  and  preju- 
dicial." 

The  record  shows  that  the  following  took  place:  "The 
jury  returned  for  instructions,  and  the  foreman  requested 
the  Court  to  instruct  them,  on  the  following  point : 

"In  a  case  of  this  kind,  evidence  of  insanity  as  exhibited 
by  a  man  charged  with  a  crime,  would  the  jury  be  justified 
in  having  doubt  as  to  his  guilt  or  not? 

The  Court :  I  cannot  answer  that.  The  plea  of  insanity 
was  not  properly  pleaded  in  this  case,  it  was  not  put  in  as 
a  defense.  I  cannot  help  you  as  to  that.  I  have  nothing 
to  do  with  your  doubts.  I  have  charged  you  as  to  the  law 
of  reasonable  doubt.  I  will  charge  you,  that  if  a  man  sets 
up  as  one  of  his  defenses,  that  he  was  insane  at  the  time 
he  did  the  deed,  the  burden  of  proof  is  on  him  to  prove 
that  he  was  insane.  If  he  was  able,  Mr.  Foreman,  to  know 
right  from  wrong,  that  is  a  question  for  you,  if  he  had 
enough  sense  to  know  whether  he  was  doing  right  or  wrong, 
he  would  be  responsible." 

While  his  Honor,  the  Circuit  Judge,  ruled  that  insanity 
had  not  been  interposed  as  a  defense,  nevertheless  he  gave 
the  appellant  the  benefit  of  such  defense  when  he  charged 
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"If  he  was  able,  Mr.  Foreman,  to  know  right  from  wrong, 
that  is  a  question  for  you,  if  he  had  enough  sense  to  know 
whether  he  was  doing  right  or  wrong,  he  would  be  responsi- 
able."     State  v.  Bandy,  24  S.  C.  439. 

The  following  statement  in  the  argument  of  the  appel- 
lant's attorney,  together  with  that  hereinbefore  mentioned,, 
»  shows  that  insanity  was  not  relied  upon  as  a  defense :  "The 
theory  of  the  defense  was,  that  the  motive  of  the  defendant 
in  taking  the  life  of  the  deceased  was  because  he  had  out- 
raged his  sister." 

Mr.  Justice  Hydrick  concurs  in  the  opinion  announced 
by  the  Chief  Justice. 

The  following  opinion  was  announced  by  Mr.  Justice 
Watts  : 

I  cannot  concur  in  the  opinion  of  the  Chief  Justice.  I 
think  the  Circuit  Judge  was  in  error  in  permitting  the  wit- 
nesses, Dave  Blocker  and  John  Nettles,  to  testify  over  objec- 
tion as  to  the  alleged  confession  of  the  defendant  as 

3  it  was  made  beyond  question  under  an  inducement 
or  reward,  and  confessions  made  and  testified  to  by 
officers  should  always  be  received  with  caution,  and  the 
Court  before  receiving  it  should  have  it  to  be  made  clear 
that  it  was  free  and  voluntary  and  not  under  duress  or  the 
party  making  it  was  uninfluenced  by  hope  of  help  or  reward. 
The  Court  found  that  the  defendant  was  offered  certain 
inducements  by  the  constables,  and  they  offered  to  help  him 
if  he  told  what  happened,  and  upon  these  promises  the 
defendant  made  certain  statements,  later  he  was  sent  to  the 
penitentiary  and  was  brought  back  by  one  of  these  consta- 
bles and  he  repeated  to  him  the  same  statement.  It  follows 
that  if  his  first  statements  were  made  by  promise  to  help 
him  and  was  not  such  a  free  and  voluntary  statement  as 
could  be  received  as  competent  evidence  then  the  same  objec- 
tion could  be  made  to  the  last  statement.     The  defendant 
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had  every  reason  to  assume  that  the  promise  to  help  him  by 
the  same  constable  held  good,  and  that  he  was  talking  to 
one  who  was  his  friend  and  had  promised  to  aid  and  assist 
him. 

The  sixth  exception  should  be  sustained.  His  Honor 
violated  the  plain  mandate  of  the  Constitution,  which  for- 
bids the  Judge  to  charge  on  the  facts.  The  defendant  had 
attempted  to  show  that  the  deceased  had  outraged 

5  his  sister  and  they  had  discussed  it.  What  took 
place  between  the  deceased  and  the  defendant  in  the 
conversation  that  led  up  to  the  difficulty  was  competent. 
Either  the  State  or  the  defendant  had  the  right  to  show 
by  words,  acts  or  deeds  the  mental  attitude  of  each  other  at 
the  time  of  the  killing,  and  it  was  competent  for  the  defend- 
ant to  show  that  the  quarrel  arose  by  reason  of  the  informa- 
tion he  had  received  that  his  sister  had  been  assaulted  and 
maltreated,  this  information  was  conveyed  to  the  deceased, 
and  it  was  for  the  jury  to  say  whether  this  was  true  or  not, 
and  for  them  to  determine  whether  the  defendant  mali- 
ciously killed  the  deceased  or  whether  he  killed  him  in  heat 
and  passion  upon  sufficient  legal  provocation,  or  acting  in 
self-defense;  and  his  Honor  should  not  have  used  the  lan- 
guage he  did  to  the  jury  charged  with  trying  a  person  charged 
with  a  capital  offense.  It  might  be  all  right  in  a  charge 
to  the  grand  jury.  Telling  the  jury  that  anyone  who 
plead  the  higher  law  was  guilty  of  murder,  taken  in  con- 
nection with  the  effort  defendant  had  made  to  show  that 
the  ill  use  accorded  his  sistef  by  the  defendant  brought 
about  the  difficulty,  was  highly  prejudicial  to  the  defend- 
ant and  no  doubt  influenced  the  jury.  The  Constitution  of 
1895  in  respect  to  the  power  and  duty  of  the  Judge  in 
charging  juries  is  quite  different  from  the  Constitution  of 
1868,  and  was  clearly  understood  by  the  bench  and  bar  and 
people  as  intended  to  leave  the  jury  sole  judges  of  the  facts 
uninfluenced  by  the  Court,  and  it  would  be  a  safe  practice 
for  the  Court  to  declare  the  law  in  a  plain,  short  way. 
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The  seventh  exception  should  be  sustained.  When  the 
defendant  put  in  the  plea  of  "not  guilty"  that  carried  with  it 
all  defenses,  and  he  could  have  put  in  the  plea  of  insanity, 
if  he  saw  fit,  and  have  introduced  evidence  as  to  his  mental 
condition.  But  if  he  was  insane  at  the  time  of  the  trial  or 
became  insane  after  trial  commenced,  the  jury  could  have 
taken  that  into  consideration.  The  Judge  in  answer  to 
question  of  the  foreman  took  from  the  jury  that  question, 
because  he  had  not  plead  insanity.  The  question  itself 
shows  that  the  jury  had  some  doubts  as  to  his  sanity,  and  by 
the  action  of  the  Judge  the  defendant  was  deprived  of  the 
right  of  the  jury  to  consider  that  question.  This  alone,  in 
my  opinion,  should  require  the  verdict  to  be  set  aside,  as  it 
deprived  the  defendant  of  a  substantial  right  and  was  highly 
prejudicial.  I  think  that  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

A  majority  of  the  Court  being  of  opinion  that  a  new  trial 
should  be  granted,  it  is  the  judgment  of  the  Court 

7  that  the  judgment  be  reversed  and  a  new  trial 
granted. 

Mr.  Justice  Fraser,  concurring.  I  concur  with  the 
Chief  Justice  in  all  except  the  seventh  exception.     As 

6  to  the  seventh  exception,  I  concur  with  Mr.  Jus- 
tice Watts. 

Mr.  Justice  Gage,  concurring.     I  am  of  the  opinion  a 

new  trial  should  be  granted  •  (1)  Because  the  defendant's 

confession   was  involuntary,  and    (2)    because   the 

3,  8  jury  was  not  fully  instructed  about  its  full  power 

(in  effect)  to  fix  the  penalty, — a  matter  which  gave 

the  jury  very  grave  concern. 


END  of  this  volume. 
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ACCOUNTS. 

1.  As  plaititiff,  in  an  action  on  an 
account  stated,  need  not  prove 
all  of  the  items,  as  he  must  in 
case  of  an  open  account,  and 
may,  under  Civ.  Code  1912,  sec. 
2516,  recover  interest,  a  third 
cause  of  action  on  account 
stated,  joined  with  two  previous 
causes  of  action  which  stated 
practically  the  same  facts,  but 
sought  recovery  on  an  open  ac- 
count, will  not  be  stricken  as 
redundant.  Owathney  v.  Bur- 
giss,  82  S.  E.  394,  98  S.  C.  152. 

ACTIONS. 

1.  Under  Code  Civ.  Proc.  1912,  sec. 
218,  authorizing  the  joinder  in 
the  same  complaint  of  several 
causes  of  action  upon  contract, 
an  action  on  open  account  may 
be  joined  with  an  action  on 
account  stated.  Owathney  v. 
Burgiss,  82  S.  E.  894,  98  S.  C. 
152. 

ADVERSE  POSSESSION. 

1.  Though  a  person  enters  rightfully 
into  possession,  he  may  change 
the  nature  of  his  possession  by 
disclaiming  the  title  and  giving 
proper  notice  thereof,  or  he  may 
enter  as  a  trespasser  in  the  first 
instance  and  acquire  title  by 
adverse  possession.  Mitchell  v. 
Hamilton,  82  S.  E.  426,  98  S.  C. 
289. 

2.  It  is  only  necessary  to  hold  ad- 
verse possession  for  10  years  to 
acquire  title,  but  it  is  otherwise 
where  the  person  entering  into 
possession  relies  on  the  pre- 
sumption of  a  grant,  in  which 
case  the  adverse  possession  must 
continue  for  20  years.  Mitchell 
v.  Hamilton,  82  S.  E.  426,  98 
S.  C.  289. 

8.  Adverse  possession  is  no  defense 
to  a  suit  to  set  aside  alleged 
fraudulent  conveyances.     Tucker 


v.  Weaihersbee,  82  S.  E.  688,  98 
S.  C.  402. 

AFFIDAVITS. 

See  Criminal  Law.  State  v.  Bar- 
nett,  82  S.  E.  795,  98  S.  C.  422. 

AGREEMENT  OF  ATTOR- 
NEYS. 

1.  Agreement  that  case  should  be 
marked  "heard"  and  referred  to 
a  referee  to  hear  and  report  the 
testimony,  held  presumed  to 
have  been  noted  by  the  pre- 
siding Judge,  as  required  by 
Circuit  Court  rule  14,  where 
nothing  appeared  to  the  con- 
trary. Lummus  Cotton  Gin  Co. 
v.  Counts,  82  S.  E.  891,  98  S.  C. 
186. 

APPEAL   AND   ERROR. 

See  Criminal  Law. 

1.  Where  the  venue  in  claim  and 
delivery  of  certain  cattle  was 
laid  in  C,  and  was  charged  to 
M.,  an  order  directing  the 
sheriff  of  M.  to  seize  and  im- 
mediately deliver  the  cattle  was 
not  an  order  involving  the 
merits,  and  could  not  be  made 
the  basis  of  an  appeal  under 
Code  Civ.  Proc.  1912,  sec.  11, 
par.  1.  Fosterling  v.  Odom,  82 
S.  E.  407,  98  S.  C.  171. 

2.  Where  on  appeal  a  judgment 
of  a  magistrate  was  reversed 
and  new  trial  ordered  for  error 
in  the  findings  of  fact,  the  order 
of  the  Circuit  Court  is  not 
appealable.  Wray  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  E.  412, 
98  S.  C.  278. 

3.  In  an  action  against  a  corpora- 
tion and  its  agent,  where  the 
jury  found  against  the  corpo- 
ration alone,  an  order  granting 
plaintiff  a  new  trial  as  against 
the  agent  is  not  appealable,  be- 
cause if  the  Supreme  Court 
should  decide  there  was  no  error 
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in  granting  the  new  trial,  it 
could  not  render  judgment  abso- 
lute upon  the  right  of  the  agent. 
Nunnamaker  v.  Smith's,  82  S.  E. 
675,  98  S.  C.  466. 

4.  Where  a  trial  Judge  not  being 
satisfied  with  the  proof  as  to 
the  damages,  granted  a  new 
trial,  the  order  was  not  appeal- 
able; the  actual  damages  not 
having  been  determined  so  as  to 
enable  the  Supreme  Court  to 
give  judgment  absolute.  Lott 
v.  Southern  fly.  Co.,  82  S.  E. 
795,  98  S.  C.  170. 

5.  An  exception  to  the  denial  of 
a  new  trial  will  be  overruled, 
where  the  record  does  not  dis- 
close the  grounds  of  the  motion 
and  where  the  exception  was  not 
argued.  Mitchell  v.  Hamilton, 
82  S.  E.  425,  98  S.  C.  289. 

6.  An  order  vacating  the  part  of 
an  order,  which  directs  in  ad- 
vance who  shall  pay  the  costs 
of  appeal  from  a  judgment,  does 
not  affect  any  substantial  rights 
of  appellant  and  is  not  appeal- 
able. Greer  v.  Keaton,  82  S.  E. 
424,  98  S.  C.  192. 

7.  A  party  cannot  on  appeal  take 
advantage  of  error  in  the  admis- 
sion of  evidence,  where  no  ruling 
was  made  on  his  objection. 
Wilson  v.  Southern  Ry.  Co.,  82 
S.  E.  481,  98  S.  C.  209. 

8.  Error  cannot  be  predicated  on 
portions   of  the   charge,   where, 

'  when  they  are  considered  in  con- 
nection with  the  entire  charge, 
there  is  no  reasonable  ground 
for  supposing  the  result  would 
have  been  different  had  they  not 
been  given.  Thornton  v.  Spar- 
ten  Mills,  82  S.  E.  414,  98  S.  C 
262.' 

Sy2.  The  admission  of  an  alleged 
confession,  over  objection  as  not 
free  and  voluntary,  substan- 
tially the  same  as  other  state- 
ments of  defendant  admitted 
without  objection,  and  tending 
to  corroborate  statements  of  de- 
fendant in  Court,  as  to  the 
cause  leading  to  the  commission 
of  the  homicide,  is  not  preju- 
dicial to  defendant,  and  will  not 
be    reviewed    on    appeal.    State 


v.  Lemacks,  82  S.  E.  879,  98  S.  C. 
498. 

9.  An  order  permitting  an  amend- 
ment to  substitute  a  third  party 
as  defendant  instead  of  the  orig- 
inal defendant,  is  in  effect  a  dis- 
missal of  the  action  against  the 
original  defendant,  and  not 
prejudicial  to  its  rights,  and  an 
appeal  by  the  original  defend- 
ant will  not  lie  from  such  order, 
except  as  to  costs.  Hambright 
v.  So.  Ry.—Ca.  Div.,  82  S.  E. 
416,  98  S.  C.  219. 

10.  An  exception  to  the  denial  of 
a  motion  for  nonsuit  will  not  be 
considered,  where  the  exception 
fails  to  state  the  grounds  of  the 
motion.  Mitchell  v.  Hamilton, 
82  S.  E.  425,  98  S.  C.  289. 

11.  An  order  of  the  Circuit  Judge 
requiring  the  printing  of  un- 
necessary evidence  and  imposing 
unnecessary  expense  on  appeal 
is  appealable,  and  the  appeal  will 
be  heard  with  the  exceptions 
when  the  case  is  heard  on  the 
merits.  Greer  v.  Keaton,  82 
S.  E.  424,  98  S.  C.  192. 

12.  Where  the  attorneys  cannot 
agree  on  the  case  for  appeal, 
the  case  must  be  settled  by  the 
trial  Court,  and  appellant  must 
prepare  the  case  as  fixed  for 
him,  and  where  he  is  dissatisfied 
with  the  ruling  of  the  Court  he 
must  except  and  question  the 
correctness  thereof  when  the 
case  is  heard  on  the  merits. 
Greer  v.  Keaton,  82  S.  E.  424, 
98  S.  C.  192. 

13.  Where  a  charge  of  contempt 
against  a  member  of  the  bar 
involves  his  professional  con- 
duct, and  charges  a  lack  of  re- 
spect on  his  part  for  constituted 
authority,  the  Court  on  appeal 
will  review  the  charges,  which 
are  not  speculative,  although  the 
sentence  for  contempt  may  have 
been  served  by  the  attorney 
charged.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

14.  The  rule  governing  prepara- 
tion of  the  case  on  appeal,  re- 
stated, and  the  bar  warned  that 
cases  not  prepared  in  accord- 
ance with  the  rule,  are  not  enti- 
tled   to    consideration.     Twiggs 
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v.    Williams,   82   S.    E.    676,    98 
S.  C.  431. 

15.  Where  counsel  cannot  agree 
upon  a  correct  synopsis  of  the 
evidence,  if  the  matter  be  sub- 
mitted to  the  Circuit  Judge,  his 
decision  on  that  point  is  sub- 
ject to  appeal.  Twiggs  v.  Wil- 
liams, 82  S.  £.  676,  98  S.  C.  481. 

16.  Unless  the  printed  case  con- 
taining the  proceedings  at  trial 
be  prepared  in  accordance  with 
the  rules,  and  immaterial  mat- 
ters be  omitted,  the  Supreme 
Court  will  be  justified  in  dis- 
missing the  appeal.  Twiggs  v. 
Williams,  82  S.  E.  676,  98  S.  C 
431. 

17.  In  preparing  the  printed  case 
for  appeal,  testimony  should  be 
set  out  in  narrative  form,  with- 
out repetition,  save  when  the 
questions  and  answers  are 
necessary  to  elucidate  the  point 
to  be  decided,  or  it  is  desired 
to  call  attention  to  the  ex- 
act language  of  the  witness. 
Twiggs  v.  Williams,  82  S.  E. 
676,  98  S.  C.  481. 

18.  In  preparing  the  printed  case, 
only  the  substance  of  instru- 
ments in  writing  should  be  set 
out,  unless  a  construction  is  de- 
sired, and,  where  a  construction 
Is  necessary,  only  the  part  per- 
tinent need  be  set  out  in  full; 
the  remainder  being  stated. 
Twiggs  v.  Williams,  82  S.  E. 
676,  98  S.  C.  481. 

19.  Where  counsel  cannot  agree 
upon  a  correct  synopsis  of  the 
evidence,  the  matter  should  be 
submitted  to  the  Circuit  Judge. 
Twiggs  v.  Williams,  82  S.  E. 
676,  98  S.  C.  481. 

20.  Where  a  party  desiring  that 
certain  issues  be  submitted  to  a 
jury,  on  appeal  to  the  Circuit 
Court,  fails  to  comply  with  Cir- 
cuit Court  rule  28  as  to  notice, 
his  exceptions  to  the  Court's 
failure  to  submit  such  issues  .to 
a  jury  will  be  overruled.  In  re 
Williams3  Estate,  82  S.  E.  402, 
98  S.  C.  211. 

21.  Agreement  that  case  should  be 
marked  "heard"  and  referred  to 
a  referee  to  hear  and  report  the 
testimony,     held     presumed     to 


have  been  noted  by  the  pre- 
siding Judge,  as  required  by 
Circuit  Court  rule  14,  where 
nothing  appeared  to  the  con- 
trarv.  hummus  Cotton  Oin  Co. 
v.  Counts,  82  S.  E.  891,  98  S.  C. 
186. 

22.  A  trial  Court's  discretion  in 
matters  pertaining  to  the  trial 
of  causes,  including  the  hours 
of  the  sessions  of  the  Court  and 
the  granting  or  refusing  of  con- 
tinuances, within  or  beyond  the 
term,  will  not  be  interfered  with 
unless  clearly  abused.  Lummus 
Cotton  Gin  Co.  v.  Counts,  82 
S.  E.  891,  98  S.  C.  186. 

28.  In  an  action  on  an  accident 
policy  which  the  insurer  claimed 
was  void  because  the  insured 
had  other  insurance  in  force, 
held  that  a  verdict  for  plaintiff 
would  not  be  disturbed  on  ap- 
peal, where  the  evidence  on  the 
question  of  waiver  by  the  in- 
surer's agent  was  conflicting. 
Wylie  v.  United  States  Health 
and  Accident  Ins.  Co.,  82  S.  E. 
402,  98  S.  C.  278. 

24.  To  hold  refusal  of  defendant's 
request  for  a  view  by  the  jury 
of  the  premises  wh°re  plaintiff 
was  injured  by  machinery  to  be 
error,  the  appellate  Couft  must 
be  satisfied  that  the  refusal  was 
an  abuse  of  discretion.  Thorn- 
ton v.  Spartan  Mills,  82  S.  E. 
414,  98  S.  C.  262. 

25.  A  defense  not  argued  on  ap- 
peal must  be  considered  aban- 
doned. Padgett  v.  North  Caro- 
lina Home  Ins.  Co.,  82  S.  E.  409, 
98  S.  C.  244. 

26.  Exceptions  not  argued  will  be 
deemed  abandoned.  Ex  parts 
Coleman,  82  S.  E.  674,  98  S.  C. 
420. 

27.  The  anpellate  C^urt  can  re- 
view only  th^t  portion  of  an 
order  of  the  Circuit  Court  re- 
versing and  remanding  a  judg- 
ment of  a  magistrate  which  is 
appealed  from.  Daly  v.  Jef- 
ferson Hofel  Co.,  82  S.  E.  412, 
98  S.  C.  222. 

28.  It  is  not  proper  for  the  mag- 
istrate, on  apnea  1  from  a  con- 
viction before  him,  to  appear  in 
the  Circuit  Court  and  argue  in 
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support  of  his  judgment  State 
v.  Barnett,  82  S.  E.  795,  98  S.  C. 
422. 
29.  Refusal  of  a  magistrate  to  ac- 
cept an  appeal  bond  and  stay 
proceedings  on  appeal  from  a 
judgment  for  contempt  is  error. 
State  v.  Barnett,  82  S.  E.  795, 
98  S.  C.  422. 

80.  Findings  of  facts  "by  the  pro- 
bate Court  concurred  in  by  the 
Circuit  Court  as  to  the  person 
who  should  administer  upon  an 
estate  will  not  be  disturbed  on 
appeal.  In  re  Est.  Williams, 
82  S.  E.  402,  98  S.  C.  211. 

81.  A  party  complaining  on  ap- 
peal of  the  findings  of  fact,  on 
the  ground  of  the  insufficiency 
of  the  testimony  to  support 
them,  must  show  a  preponder- 
ance of  the  testimony  that  the 
findings  are  erroneous.  Min- 
shew  v.  A.  C.  L.  Corporation, 
81  S.  E.  1027,  98  S.  C.  8. 

82.  An  exception  to  the  admission 
of  irrelevant  and  incompetent 
testimony  will  be  overruled 
unless  appellant  satisfies  the 
Court  that  there  was  prejudicial 
error.  Greer  v.  Keaton,  82  S. 
E.  424,  98  S.  C.  192. 

83.  Exclusion  of  testimony  of  a 
sister  of  defendant  as  to  her  ill 
treatment  by  deceased  prior  to 
the  homicide,  tending  to  show 
cause  for  ill  will  by  defendant 
toward  decease,  held  not  pre- 
judicial to  defendant  on  his 
trial  for  murder.  S'ate  v.  Le- 
macks,  82  S.  E.  879,  98  S.  C.  498. 

84.  Alleged  errors  not  presented 
to  the  trial  Court  in  the  motion 
for  new  trial  will  not  be  con- 
sidered on  appeal.  Crawford 
v.  Rice  <5*  Hutchins  Baltimore 
Co.,  82  S.  E.  278,  98  S.  C.  121. 

85.  The  admission  or  exclusion  of 
evidence  on  the  ground  of 
relevancy  or  irrelevancy  is  a 
matter  within  the  sound  discre- 
tion of  the  trial  Court,  whose 
judgment  will  not  be  reviewed 
unless  unreasonably  exercised  or 
abused.  Crawford  v.  Rice  <£• 
Hutchins  Bnltimore  Co.,  82  S. 
E    278,  98  S.  C.  121. 

86.  Where  a  complaint  alleged 
that   plaintiff   served    defendant 


from  March  1st  to  August  1st, 
and  the  answer  charged  that  the 
relations  between  the  parties 
terminated  about  August  1st, 
defendant  was  not  prejudiced 
by  a  statement  in  argument  that 
defendant  discontinued  plain- 
tiff's services  the  latter  part  of 
July,  1912.  Crawford  v.  Rice 
$  Hutchins  Baltimore  Co.,  82 
S.  E.  273,  98  S.  C.  121. 

37.  Under  Code  Civ.  Proa  1912, 
sec.  11,  subd.  2,  the  Supreme 
Court,  on  appeal  from  an  order 
granting  new  trial  and  setting 
aside  verdict  directed  for  plain- 
tiff, if  no  error  was  committed 
in  granting  the  new  trial,  must 
render  judgment  dismissing  the 
complaint.  Planters  Oil  Co.  v. 
Light  sey,  81  S.  E.  1102,  98 
S.  C.  8. 

88.  Where  complainant  was  not 
entitled  to  specific  performance, 
error  could  not  be  based  on 
failure  to  retain  the  bill  for  the 
assessment  of  damages  for 
breach  of  contract,  in  the  ab- 
sence of  a  request  therefor. 
Elliott  v.  Page,  82  S.  E.  620,  98 
S.  C.  400. 

39.  Under  Cr.  Code  1912,  sees.  94, 
95,  98,  on  appeal  from  magis- 
trate's Court,  affidavits  as  to  the 
testimony  submitted  by  accused, 
held  not  part  of  the  proceed- 
ings upon  which  the  appeal  was 
to  be  heard,  and  the  Court  prop- 
erly refused  to  consider  them. 
State  v.  Richardson,  82  S.  E. 
353,  98  S.  C.  147. 

40.  Code  Civ.  Proc.  1912,  sec.  407, 
relative  to  determining  alleged 
errors  of  fact  on  appeals  to  the 
Circuit  Court  from  inferior 
Court  on  affidavits  or  testimony, 
does  not  apply  to  criminal  cases 
in  view  of  section  8.  State  v. 
Richardson,  82  S.  E.  353,  98 
S.  C.  147. 

41.  The  Supreme  Court  should 
not,  in  its  opinion,  upon  revers- 
ing and  rem  and  in?  for  a  new 
trial,  unnecessarily  make  a 
statement  of  the  facts  and  their 
consequences,  so  as  to  raise  or 
suggest  questions  which  the  par- 
ties have  not  raised  at  trial. 
Oregory-Conder    Mule     Co.     v. 
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Roddey,  78  S.  E.  876,  98  S.  C. 
847. 

42.  In  an  action  against  a  carrier 
for  refusal  to  accept  plaintiff's 
ticket  for  transportation,  he  be- 
ing entitled  to  a  peremptory 
charge  that  the  ticket  was  good, 
the  carrier  was  not  prejudiced 
by  an  instruction  that  defend- 
ant's agents  could  waive  a  limi- 
tation stipulation  in  the  contract 
and  submitting  to  the  jury 
whether  they  had  done  so. 
Eberle  v.  Southern  Ry.  Co.,  79 
S.  E.  798,  98  S.  C.  89. 

43.  Where  the  Court  gave  the  re- 
quests of  defendant,  he  cannot 
complain  of  the  error  therein. 
Bennett  v.  Southern  Ry. — Caro- 
lina Division,  79  S.  E.  710,  98 
S.  C.  42. 

44.  Where  there  is  sufficient  testi- 
mony to  support  the  verdict,  the 
allowance  of  a  new  trial  is  dis- 
cretionary with  the  trial  Court. 
Bennett  v.  Southern  Ry. — Caro- 
lina Division,  79  S.  E.  710,  98 
S.  C.  42. 

45.  Though  the  probate  Judge,  in 
his  decree,  stated  that  a  juris- 
dictional question  hnd  been 
abandoned  by  a  party  subse- 
quently appealing  to  the  Cir- 
cuit Court,  where  the  Circuit 
Judge  passed  upon  the  question, 
it  will  be  presumed  that  the 
question  was  pronerly  before 
him.  Beach  v.  Addison,  82  S. 
E.  428,  98  S.  C.  215. 

46.  An  exception  to  the  admis- 
sion of  irrelevant  and  incom- 
petent testimony  will  be  over- 
ruled, unless  appellant  satisfies 
the  Ourt  that  there  was  pre- 
judicial error.  Mitchell  v. 
F«milton,  82  S.  E.  425,  98  S.  C. 
289. 

47.  In  an  action  for  the  wrongful 
de°th  of  a  husband  and  father, 
where  there  was  no  evidence 
that  htt  contributed  to  the  sup- 
port of  a  married  daughter,  the 
giving  of  an  instruction  on  the 
ri^ht  of  children  who  had 
rearhed  their  majority  to  expect 
assistance  in  case  of  sickness, 
etc.,  held  harmless,  if  erroneous. 
Thom*on  v.  Seaboard  Air  Line 
Ry.,  82  S.  E.  438,  98  S.  C.  848. 


48.  An  exception  to  the  denial  of 
a  new  trial  will  be  overruled, 
where  the  record  does  not  dis- 
close the  grounds  of  the  motion 
and  where  the  exception  was  not 
argued.  Mitchell  v.  Hamilton, 
82  S.  E.  425,  98  S.  C.  289. 

49.  A  majority  of  the  Court  con- 
curring in  the  opinion,  though 
not  in  the  reasons  why,  a  new 
trial  should  be  granted,  it  is  so 
adjudged.  State  v.  Lemacks,  82 
S.  E.  879,  98  S.  C.  498. 

ARGUMENT    OF   COUNSEL. 

1.  Misconduct  of  counsel  in  argu- 
ment to  the  jury  is  not  avail- 
able for  error  unless  the  Court 
is  asked  to  rule  thereon  and  to 
instruct  the  jury  to  disregard 
the  same.  Crawford  v.  Rice  $ 
Hut  chins  Baltimore  Co.,  82  S. 
E.  273,  98  S.  C.  121. 

2.  Argument  of  counsel  on  testi- 
mony that  had  been  stricken  was 
not  error,  where  the  argument 
was  immediately  terminated  as 
soon  as  counsel's  attention  was 
called  to  the  fact  that  the  testi- 
mony had  been  stricken.  Craw- 
ford v.  Rice  $  Hutchins  Balti- 
more Co.,  82  S.  E.  273,  98  S.  C. 
121. 

8.  Where  a  complaint  alleged  that 
plaintiff  served  defendant  from 
March  1st  to  August  1st,  and 
the  answer  charged  thit  the  re- 
lations between  the  parties  ter- 
minated about  August  1st,  de- 
fendant was  not  prejudiced  by 
a  statement  in  argument  that 
defendant  discontinued  plain- 
tiff's services  the  latter  part  of 
July,  1912.  Crawford  v.  Rice 
<#■  Hutchins  Baltimore  Co.,  82 
S.  E.  273,  98  S.  C.  121. 

4.  The  Court  must  enforce  rule 
59,  relating  to  the  right  to  open 
and  close,  and  the  burden  is  on 
the  successful  party  wrongfully 
permitted  to  close  the  argu- 
ment to  show  waiver  of  the  right 
by  the  defeated  partv.  Barnett 
v.  Gottlieb,  82  S.  E.  406,  98 
S.  C.  180. 

ATTORNEYS  AT  LAW. 

1.  An  attorney,  prosecuted  before 
a  magistrate,  held  guilty  of  con- 
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tempt  in  charging,  in  a  motion 
for  change  of  venue,  the  magis- 
trate with  directing  his  consta- 
ble to  influence  a  juror  against 
him,  and  with  being  instigated 
by  malice  and  improper  motives 
in  his  rulings.  State  v.  Bamett, 
82  S.  E.  795,  98  S.  C.  122. 

2.  Advice,  of  counsel  with  refer- 
ence to  contract.  Minsk ew  v. 
A.  C.  L.  Corp.,  81  S.  E.  1027, 
98  S.  C.  8. 

3.  Agreements  of  attorneys,  with 
reference  to  trial.  Lummut 
Cotton  Gin  Co.  v.  Counts,  82 
S.  E.  391,  98  S.  C.  186. 

4.  It  not  appearing  what  contract 
existed  between  an  attorney  and 
client  for  the  former's  compen- 
sation, and  it  appearing  that  the 
attorney  had  attended  to  other 
matters  for  the  client,  and  when 
called  upon  for  money  collected, 
stated  that  the  client  was  in- 
debted to  him  for  professional 
services  to  an  amount  as  great 
as  that  which  he  had  collected* 
and  that  as  soon  as  he  had  col- 
lected the  entire  claim,  he  paid 
it  to  a  third  party  for  the  client, 
and  so  notified  the  latter,  a  ver- 
dict of  not  guilty  should  have 
been  directed  on  the  charge 
against  the  attorney  of  breach 
of  trust  with  fraudulent  intent. 
State'  v.  Bamett,  82  S.  E.  795, 
98  S.  C.  422. 

5.  Where  a  charge  of  contempt 
against  a  member  of  the  bar 
involves  his  professional  con- 
duct, and  charges  a  lack  of  re- 
spect on  his  part  for  constituted 
authority,  the  Court  on  appeal 
will  review  the  charges,  which 
are  not  speculative,  although 
the  sentence  for  contempt  may 
have  been  served  by  the  attor- 
ney charged.  State  v.  Bamett, 
82  S.  E.  795,  98  S.  C.  422. 

ASSAULT  AND  BATTERY. 

1.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kift, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination  as  to  whether  he 
had  been  in  similar  difficulties 
before,  and  had  cut  a  certain 
named  person,  did  not  tend  to 
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impeach  his  credibility,  as  dis- 
tinguished from  his  general 
moral  character,  and  hence  were 
inadmissible.  State  v.  Knox, 
82  S.  E.  278,  98  S.  C.  114. 

2.  Under  an  indictment  charging 
assault  and  battery  with  intent 
to  kill,  a  jury  can  find  the  de- 
fendant guilty  of  an  assault  and 
battery.  State  v.  Knox,  82  S. 
E.  278,  98  S.  C.  114. 

3.  Evidence,  in  a  prosecution  for 
assault  and  battery  with  intent 
to  kill,  where  defendant  at- 
tempted to  show  that  he  acted 
in  self-defense,  held  to  require 
the  submission  of  simple  assault 
and  batterv.  State  v.  Knox,  82 
S.  E.  278,  98  S.  C.  114. 

4.  It  is  not  error  to  refuse  to  sub- 
mit the  question  of  assault  and 
battery  under  an  indictment  for 
assault  and  battery  with  intent 
to  kill,  unless  there  is  testimony 
to  show  that  defendant  is  only 
guilty  of  assault  and  battery. 
State  v.  Knox,  82  S.  E.  278,  98 
S.  C.  114. 

5.  The  opinion  of  a  magistrate  as 
to  whether  or  not  a  person  com- 
mitting an  assault  has  been  suf- 
ficiently punished  for  the  crimi- 
nal offense  is  incompetent  on 
the  trial  of  civil  action  to  re- 
cover damages  for  the  assault. 
Bamett  v.  Gottlieb,  82  S.  E. 
406,  98  S.  C.  180. 

ASSIGNMENTS. 

1.  Petitioner  acquired  subsequent 
to  a  judgment  and  decree  for 
sale,  and  prior  to  sale,  an 
assignment  of  his  assignor's 
undivided  one-third  interest  in 
net  proceeds  of  sale  of  lands 
(after  payment  of  amount  due 
on  a  mortgage  thereon)  ordered 
to  be  sold  at  judicial  sale.  The 
assignor  then  bid  in  the  property 
at  such  sale,  and  failed  to  com- 
ply with  her  bid.  Thereupon 
the  property  was  ordered  under 
a  supplementary  order  to  be 
resold  at  said  assignor's  risk  as 
bidder.  Held,  petitioner's  as- 
signor, though  entitled  to  one- 
third  the  net  balance  of  the  re- 
sale of  property  after  the 
mortgage  shall  have  been  paid, 
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could  not,  before  such  resale, 
demand  that  any  certain  part 
of  the  proceeds  be  paid  to  her. 
Ex  parte  Holman,  81  S.  E.  518, 
98  S.  C.  97. 
2.  So,  petitioner's  assignor  not  be- 
ing entitled  to  demand  such 
payment,  neither  could  peti- 
tioner,  the   assignee.    lb. 

ASSUMPTION    OF    RISKS. 

1.  Under  the  Constitution,  the  de- 
fense of  assumption  of  risk  is 
not  available  to  a  railroad  com- 
pany when  sued  by  an  employee 
for  a  personal  injury.  Sturdy- 
vin  v.  A.  $  C.  A.  L.  R.  R.  Co., 
82  S.  E.  275,  98  S.  C.  125. 

2.  A  charge  that  an  employee,  in 
an  action  under  the  Federal  Em- 
ployers' Liability  law,  does  not 
assume  risks  of  injury  brought 
about  by  the  negligence  of  the 
employer  in  the  performance  of 
his  nondelegable  and  nonassign- 
able duties  sustained.  Thornton 
v.  8.  A.  L.  Ry.f  82  S.  E.  488,  98 
S.  C.  848. 

8.  An  incidental  remark  in  con- 
nection with  charge  on  assump- 
tion of  risks,  "that  does  not 
mean  the  person  assumes  th«s 
risks  of  negligence,"  cannot 
reasonably  be  supposed  to  have 
affected  the  verdict,  where  the 
law  with  reference  to  that  de- 
fense was  fully  covered  in  the 
general  charge,  and  special  in- 
structions given  on  request  ol 
appellant.  Thornton  v.  Spartan 
Mills,  82  S.  E.  414,  98  S.  C.  262. 

4.  The  trial  Judge  having  charged 
at  appellant's  request  "this  ac- 
tion is  to  be  determined  by  the 
provisions  of  the  Employers* 
Liability  Act  of  Congress,  which 
supersedes  all  State  reflations 
of  the  subject.  *  *  *  Whatever 
in  the  Constitution  of  South 
Carolina  militates  against  the 
defense  of  assumption  of  risks, 
is  superseded  by  the  Employers' 
Liability  Act  of  Congress,"  an 
exception  to  his  failure  to 
charge  that  "the  specific  acts  oi 
negligence  charged  in  the  com- 
plaint not  being  breaches  of  any 
Federal  statutes  enacted  for  the 
safety  of  employees,  the  defense 


of  assumption  of  risks,  as  at 
common  law,  is  open  to  the  de- 
fendant, unaffected  by  any  con- 
stitutional or  statutory  enact- 
ment of  South  Carolina,"  can- 
not be  sustained.  Bramlett  v. 
8o.  Ry.  Co.,  82  S.  E.  501,  98 
S.  C.  819. 

ATTACHMENTS. 

1.  Where  plaintiff,  in  an  action  to 
recover  a  debt  from  defendant, 
attaches  money  in  the  hands  of 
a  trust  company,  defendant, 
claiming  that  the  money  be- 
longed to  a  bank,  has  no  stand- 
ing to  move  to  dissolve  the  at- 
tachment Union  Buffalo  Mills 
v.  Thesmar,  81  S.  E.  181,  98 
S.  C.  1. 

BAILMENTS. 

See  Warehousemen.  Carolina  Rice 
Co.  v.  West  Point  Mills  Co.,  82 
S.  E.  679,  98  S.  C.  476. 

BILLS  AND  NOTES. 
1.  A  bona  fide  holder  of  a  nego- 
tiable note  before  maturity  for 
a  valuable  consideration  with- 
out notice  holds  the  title  un- 
affected by  any  fact  impeach- 
ing the  validity  of  the  note  as 
between  the  original  .parties 
thereto.  Commerce  Trust  Co. 
v.  Grimes,  82  S.  E.  420,  98  S.  C. 
220;  Central  Natl.  Bk.  v.  Grimes, 
82  S.  E.  420,  98  S.  C.  418. 

BREACH    OF    TRUST    WITH 
FRAUDULENT  INTENT. 

1.  Evidence  on  prosecution  of  an 
attorney  employed,  among  other 
matters,  to  collect  a  claim,  who 
after  collecting  a  part  thereof 
refused,  on  demand,  to  pay  it 
over,  claiming  his  client  owed 
him  more  thsn  that  for  profes- 
sional services,  is  insufficient  to 
show  fraudulent  intent  State  v. 
*Barnett,  82  S.  E.  795,  98  S.  E. 
422. 

BROKERS. 

See  Gaming. 
1.  Where  defendant  failed  to  fur- 
nish cotton   brokers  with  whom 
he   had   transactions   with   suffi- 
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cient  funds  to  indemnify  them- 
selves on  purchases  and  sales 
made  for  his  benefit,  the  brokers 
were  not  bound  to  carry  his 
contracts  to  maturity;  it  being 
the  duty  of  the  principal  to 
indemnify  his  agent.  Gwath- 
ney  v.  Burgiss,  82  S.  E.  394, 
98  S.  C.  152. 
2.  Commissions  on  sale  of  real 
estate  within  a  limited  period. 
Keenan  v.  Matthews,  82  S.  E. 
481,  98  S.  C.  226. 

BURGLARY. 

1.  Under  Const,  art.  I,  sec.  17,  pro- 
viding that  no  person  shall  be 
twice  put  in  jeopardy  for  the 
same  offense,  accused,  having 
been  acquitted  of  the  offense  of 
breaking  and  entering  another's 
premises  in  the  nighttime,  with 
intent  to  steal,  cannot  thereafter 
be  put  on  trial  and  convicted  on 
account  of  the  same  entry  for 
the  offense  of  entering  without 
breaking,  with  intent  to  steal. 
State  v.  Mitchell  82  S.  E.  676, 
98  S.  C.  474. 

CANCELLATION  OF  INSTRU- 
MENTS. 

1.  A  vendor  of  standing  timber 
may  sue  for  a  forfeiture  of  the 
conveyance  based  on  the  failure 
of  the  purchaser  and  his 
assignee  to  begin  to  cut  and 
remove  timber  within  a  reason- 
able time,  without  first  giving 
notice  to  the  purchaser  or 
assignee  to  begin  to  remove  the 
timber  pursuant  to  the  con- 
veyance silent  as  to  the  time 
when  the  cutting  and  removal 
should  begin.  Minshew  v.  A.  C. 
L.  Corp.,  81  S.  E.  1027,  98 
S.  C.  8. 

CARMACK    AMENDMENT. 

1.  Construed  in.  DuPre  v.  C,  N.  # 
L.  R.  JR.  Co.,  79  S.  E.  310,  98 
S.  C.  468;  Vamville  v.  C.  $  W. 
C.  Ry.  Co.,  79  S.  E.  700,  98 
S.  C.  63. 

CARRIERS  OF  GOODS. 

1.  Civ.  Code  1912,  section  2578, 
providing    a    penalty    for    car- 


rier's failure  to  promptly  ad- 
just claims,  held  constitutional. 
Vamville  Furniture  Co.  v. 
Charleston  $  W.  C.  Ry.  Co.,  79 
S.  E.  700,  98  S.  C.  68. 

2.  Where,  in  an  action  for  loss  on 
freight  and  penalty  for  non- 
payment within  40  days,  it  ap- 
peared that  plaintiffs  had  re- 
ceived and  retained  an  order  in 
lieu  of  money  without  objection 
until  after  the  penalty  had  ac- 
crued, they  were  estopped  to 
claim  the  penalty.  W.  J.  An- 
drews <|-  Son  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  E.  408,  98 
S.  C.  212. 

8.  In  an  action  against  a  carrier 
for  loss  on  freight  and  a  penalty 
for  nonpayment  within  40  days, 
evidence  of  defendant's  dealings 
with  other  claimants  was  prop- 
erly excluded.  W.  J.  Andrews 
<$•  Son  v.  Atlantic  Coast  Line  R. 
Co.,  82  S.  E.  403,  98  S.  C.  212. 

4.  But  it  was  error  to  exclude  evi- 
dence of  former  dealings  be- 
tween the  parties.    lb. 

5.  Acts  of  a  carrier  in  indorsing 
its  freight  bill  with  a  notation 
of  loss  and  in  replying  to  the 
shippers  claim  a  year  after- 
wards that  on  a  reduction  to 
invoice  figures  it  would  pay,  held 
a  waiver  of  a  provision  that 
claim  for  loss  should  be  made 
within  four  months.  Sauls- 
Baker  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  E.  418,  98 
S.  C.  300. 

6.  The  Carmack  Amendment, 
June  29,  1906,  c.  3591,  sec.  7, 
34  Stat.  593  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1307),  to  the 
Interstate  Commerce  Act,  Feb- 
ruary 4,  1887,  c.  104,  sec  20,  24 
Stat.  386  (U.  S.  Comp.  St. 
1901,  p.  3169),  imposing  a 
liability  for  damage  to  goods 
shipped  upon  the  initial  carrier, 
and  providing  that  it  shall  not 
deprive  the  owner  of  any  riprht 
which  he  had  under  the  existing 
law,  does  not  deprive  a  con- 
signee of  his  right  to  a  penalty 
for  failure  of  the  terminal 
carrier  to  pay  damages  to  the 
shipment  or  to  inform  the  con- 
signee  of   which   carrier   caused 
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the  damage,  given  by  act  Feb- 
ruary 15,  1910  (26  Stat,  at 
Large,  p.  717,  Civ.  Code  1912, 
sec.  2572),  since  the  two  statutes 
refer  to  the  liability  of  different 
carriers.  DuPre  v.  C,  N.  $  L. 
R.  R.  Co.,  79  S.  E.  810,  98  S.  C. 
468. 

CARRIERS  OF  PASSENGERS. 

1.  Where  a  carrier's  ticket  agent 
sold  plaintiffs  certain  mileage 
books  on  representation  that 
they  might  be  used  over  a  speci- 
fied route,  which  was  untrue, 
and  plaintiffs  were  damaged 
thereby,  the  carrier  was  liable 
for  the  damages,  though  the 
plaintiffs  by  examination  of  the 
book  and  tariffs  might  have  as- 
certained the  contrary.  Driggs 
v.  Southern  Ry.  Co. — Carolina 
Division,  81  S.  E.  431,  98  S.  C. 
100. 

2.  Where  a  carrier  sold  a  mile- 
age contract  to  plaintiff  under 
schedules  imposing  no  limit  on 
the  use  of  tickets  issued  in  ex- 
change for  coupons,  it  could 
not,  by  filing  subsequent  sched- 
ules containing  such  limitation, 
alter  plaintiff's  contract  so  as 
to  make  a  ticket  issued  to  him 
on  his  mileage  coupons  subject 
to  such  limitation.  Eberle  v. 
Southern  Ry.  Co.,  79  S.  E.  798, 
98  S.  C.  89. 

3.  A  ticket  was  good  on  the  train 
on  which  it  was  presented,  where 
it  contained  the  single  limitation 
that  it  was  not  good  on  a  named 
train;  that  not  being  then  the 
official  or  advertised  name  of  the 
train,  though  it  had  formerly 
been  its  advertised  name.  Mc- 
Keown v.  Southern  Ry.  Co.,  82 
S.  E.  487,  98  S.  C.  888. 

4.  A  conductor,  claiming  the  ticket 
presented  by  a"  passensrer  was 
not  good,  was  charged  with  the 
information  which  an  investiga- 
tion that  he  might  have  made, 
by  communication  with  the 
ticket  seller,  would  have  fur- 
nished, as  regards  the  carrier's 
ricrht  to  eject  the  passenger. 
76. 


5.  A  passenger  is  not  required  to 
minimize,  by  paying  cash  fare, 
damages  from  an  anticipated 
wrong  of  ejection,  when  the 
ticket  presented  by  him  is  good, 
but  is  claimed  by  the  conductor 
to  be  bad.  McKeown  v.  South- 
ern Ry.  Co.,  82  S.  E.  487,  98 
S.  C.  838. 

6.  Want  of  wilfulness  of  the 
ticket  agent  in  issuing  to  a  pas- 
senger a  ticket  containing  a 
limitation  which  led  the  con- 
ductor to  believe  it  was  not  good 
on  that  train  cannot  negative 
the  wilfulness  of  the  conductor 
in  ejecting  the  passenger  with- 
out investigation  of  his  reason- 
able explanation.  McKeown  v. 
Southern  Ry.  Co.,  82  S.  E.  437, 
98  S.  C.  338. 

7.  Where  a  dispute  arises  as  to 
right  to  ride  on  the  ticket  pre- 
sented, the  conductor  not  having 
heeded  the  explanations  given, 
or  investigated  them,  but  ejected 
the  passenger,  the  reasonable- 
ness of  the  explanations  is  for 
the  jury.  McKeown  v.  South- 
ern Ry.  Co.,  82  S.  E.  437,  98 
S.  C.  888. 

8.  A  street  railroad  company  has 
a  right  to  make  and  enforce 
reasonable  rules.  Taylor  v. 
Spartanburg  Ry.,  Gas  4*  Elec- 
tric Co.,  82  S.  E.  404,  98  S.  C. 
206. 

9.  A  rule  of  a  street  car  company 
requiring  a  person  holding  a 
transfer  to  take  the  next  suc- 
ceeding car  at  the  point  desig- 
nated on  the  transfer,  held  a 
reasonable  protection  against 
fraud.  Taylor  v.  Spartanburg 
Ry.,  Gas  %  %  Electric  Co.,  82 
S.  E.  404,  98  S.  C.  206. 

10.  A  street  car  company  whose 
regulations  require  a  person 
holding  a  transfer  to  take  the 
next  succeeding  car  at  the  point 
designated  was  justified  in  re- 
fusing transfers  of  passengers 
boarding  the  car  100  yards  from 
such  point,  and,  on  their  refusal 
to  pay  fare,  in  ejecting  them. 
Taylor  v.  Snartanburg  Ry.,  Gas 
$  Electric  Co.,  82  S.E.  404,  98 
S.  C.  206. 
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CHARGE  TO  JURY. 

1.  Statement  in  charge  that  proof 
of  injury  to  a  servant  by  de- 
fective machinery  was  prima 
facie  evidence  of  negligence  on 
the  part  of  the  master,  held  not 
error  in  view  of  the  remainder 
of  the  charge.  Bennett  v. 
Southern  Ry. — Carolina  Division, 
79  S.  E.  710,  98  S.  C.  42. 

2.  The  charge  in  an  action  for  the 
wrongful  death  of  a  servant, 
held  not  objectionable  as  one  on 
the  facts  when  considered  as  a 
whole.  Id.,  79  S.  E.  710,  98 
S.  C.  42. 

3.  In  an  action  for  the  wrongful 
death  of  a  servant,  a  requested 
charge,  assuming  that  he  was 
not  killed  in  a  certain  manner, 
was  properly  refused  where  the 
evidence  raised  conflicting  in- 
ferences. Thornton  v.  Seaboard 
Air  Line  Ry.,  82  S.  E.  438,  98 
S.  C.  848. 

4.  An  instruction  stating  the  law 
applicable-  if  certain  facts  be 
found  is  not  a  charge  on  the 
facts.  McKeown  v.  Southern 
Ry.  Co.,  82  S.  E.  437,  98  S.  C. 
338. 

5.  In  an  action  for  the  wrongful 
death  of  a  father,  where  a 
charge  was  requested  that,  in 
determining  the  probable  dura- 
tion of  contributions  to  childi^n, 
one  of  whom  was  married,  and 
the  other  of  whom  was  a  boy  14 
years  of  age,  it  must  be  con- 
sidered that  there  was  no  legal 
responsibility  resting  on  the 
father  to  support  children  who 
have  arrived  at  the  age  of  21 
years,  it  was  not  error  to  add 
that  if  those  should  be  found 
to  be  the  facts,  they  should  be 
considered.  Thornton  v.  Sea- 
board Air  Line  Ry.,  82  S.  E. 
488,  98  S.  C.  848. 

6.  Where  the  Court,  in  an  action 
for  the  wrongful  death  of  a 
husband  an4  father,  charged 
that  the  law  only  intended  to 
reimburse  the  family  dependent 
upon  the  husband,  a  charge  that 
it  made  no  difference  how  much 
the  deceased  was  earning,  the 
question  being  how  much  did  he 


contribute  for  the  support  of 
his  family,  if  erroneous,  was 
harmless.  Thornton  v.  Seaboard 
Air  Line  Ry.,  82  S.  E.  438,  98 
S.  C.  348.   % 

7.  Where  the  Court  charged  that 
the  Federal  Employers'  Liability 
Act  governed  the  case,  and  that 
assumed  risk  was  not  a  defense 
to  it,  other  remarks  on  the  law 
of  assumed  risk  were  not 
erroneous  as  eliminating  such 
defense  whether  the  injury  was 
caused  by  a  defect  in  violation 
of  the  Federal  act  or  not. 
Bramlett  v.  Southern  Ry.  Co., 
82  S.  E.  501,  98  S.  C.  819. 

8.  The  modification  of  an  instruc- 
tion that  each  circumstance  re- 
lied upon  by  the  State  must  be 
proved  to  the  satisfaction  of 
the  jury  to  a  moral  certainty  or 
beyond  a  reasonable  doubt  or 
disregarded,  by  adding  that  the 
force  of  all  circumstances  were 
with  the  jury,  held  not  errone- 
ous. State  v.  Griffin,  82  S.  E. 
254,  98  S.  C.  105. 

10.  Ordinarily  it  is  not  permissible 
to  instruct  the  jury  that  the 
testimonv  has  a  particular 
"drift."  'State  v.  Riley,  82  S.  E. 
621,  98  S.  C.  386. 

11.  Error  cannot  be  predicated  on 
portions  of  the  charge,  where, 
when  they  are  considered  in 
connection  with  the  entire 
charge,  there  is  no  reasonable 
ground  for  supposing  the  result 
would  have  been  different  had 
they  not  been  given.  Thornton 
v.  Spartan  Mills,  82  S.  E.  414, 
98  S.  C.  262. 

12.  Instruction  that  owner  of 
warehouse,  flooded  by  storm, 
was  not  liable  for  the  conse- 
quences of  a  storm  occurring 
only  twice  in  a  generation,  held 
improper  as  a  charge  on  the 
facts.  Carolina  Rice  Co.  v.  West 
Point  Mill  Co.,  82  S.  E.  679,  98 
S.   C.  476. 

13.  Instruction  that  a  warehouse- 
man, if  a  gratuitous  bailee, 
"would  only  be  liable  for  gross 
negligence,  tint  would  be  for  a 
conscious  failure  to  use  due 
care,"  held  not  erroneous,  in  the 
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absence  of  any  request  to  the 
Court  to  differentiate  between 
gross  negligence  and  a  con- 
scious failure  to  observe  due 
care.  Carolina  Ri$e  Co.  v.  West 
Point  Mill  Co.,  82  S.  E.  679,  98 
S.   C.  476. 

14.  In  an  action  for  the  wrongful 
death  of  a  husband  and  father, 
where  there  was  no  evidence 
that  he  contributed  to  the  sup^ 
port  of  a  married  daughter,  the 
giving  of  an  instruction  on  the 
right  of  children  who  had 
reached  their  majority  to  expect 
assistance  in  case  of  sickness, 
etc.,  held  harmless,  if  erroneous. 
Thornton  v.  Seaboard  Air  Line 
Ry.,  82  S.  E.  438,  98  S.  C.  348. 

15.  Under  Const.,  art.  v,  sec.  26, 
declaring  that  Judges  shall  not 
charge  as  to  matters  of  fact,  it 
is  improper  to  charge  that  the 
defense  of  alibi  should  be  re- 
ceived with  caution.  State  v. 
Smalls,  82  S.  E.  421,  98  S.  C. 
297. 

16.  Where  defendant  indicted  for 
murder  attempted -to  show  that 
he  had  been  moved  to  take  the 
life  of  deceased  because  of  an 
outrage  committed  against  his 
sister,  and  counsel  argued  the 
right  of  a  brother  to  slay  his 
sister's  seducer,  a  charge  that: 
"This  Court  has  jurisdiction  of 
every  crime  and  offense  com- 
mitted in  this  State.  No  one 
has  a  rififht  to  appeal  to  any 
other  tribunal,  and  if  a  man 
pleads  the  hieher  law  he  is 
guilty  of  murder.  I  won't  say 
if  he  pleads  it  he  is  guilty  of 
murder,  but  he  has  no  ritrht  to 
say  he  took  the  law  into  his  own 
hinds.  The  higher  law  has  not 
any  force  in  South  Carolina." 
Held,  by  a  majority  of  the 
Court,  not  error.  State  v.  Le~ 
macks,  82  S.  E.  879,  98  S.  C.  498. 

17.  On  a  trial  for  murder,  the  jury 
should  be  fully  instructed  as  to 
its  power  (in  effect)  to  fix  the 
penalty  by  finding,  or  omitting 
to  find,  a  recommendation  to 
mercy,  in  case  the  defendant  is 
guiltv  of  murder.  State  v.  Le- 
macks,  82  S.  E.  879,  98  S.  C.  498. 


See  Assault  and  Battery.  State 
v.  Knox,  82  S.  E.  278,  98  S.  C. 
114. 

CHARITIES. 

1.  A  devise  of  the  balance  of  tes- 
tatrix's estate  to  be  used  for 
keeping  up  certain  graves  at  F. 
church,  and  also  as  an  endow- 
ment fund  for  the  benefit  of 
such  church,  held  operative  as 
a  charitable  use.  Drennan  v. 
Agurs,  82  S.  E.  622,  98  S.  C. 
891. 

2.  An  eleemosynary  corporation 
conducting  a  hospital  for  the 
care  of  the  sick,  some  of  whom 
are  cared  for  freely,  and  others 
of  whom  pay  fees  for  such  care, 
more  or  less  in  accordance  with 
their  circumstances;  all  funds  so 
received  being  devoted,  along 
with  gifts  and  bequests,  to  the 
maintenance,  support,  improve- 
ment and  equipment  of  the  hos- 
pital, is  a  public  charity;  and  is 
not  responsible  to  a  patient  for 
injuries  resulting  from  the  neg- 
ligence of  its  servants  selected 
with  due  care.  IAndler  v.  Co- 
lumbia Hospital,  81  S.  E.  512, 
98  S.  C.  25. 

CHEQUES. 

1.  In  a  prosecution  for  drawing  and 
uttering  a  check  without  funds 
to  meet  it,  evidence  that  the 
check  was  antedated  was  admis- 
sible, since  the  giving  of  such  a 
check  was  not  within  the  statute. 
State  v.  Winter,  82  S.  E.  419, 
98  S.  C.  294. 

CLAIM  AND  DELIVERY. 

1.  In  an  action  to  recover  posses- 
sion of  two  cows,  defendant's 
previous  execution  of  a  mort- 
gage thereon,  held  merely  evi- 
dence that  she  claimed  title,  and 
insufficient  by  itself  to  defeat 
the  action.  Rogers  v.  F elder, 
82  S.  E.  436,  98  S.  C.  178. 

2.  An  interlocutory  administrative 
order  directing  a  sheriff  of  one 
county  to  seize  and  take  cattle 
in  another  county,  under  the 
provisions  of  the  Code  of  Civil 
Procedure  (sec.  259),  does  not 
involve   the   merits,   and   is   not 
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appealable.  Easter  ling  v.  Odom, 
82  S.  E.  407,  98  S.  C.  171. 
8.  A  judgment  in  claim  and  deliv- 
ery, in  which  the  right  to  dam- 
ages for  an  excessive  levy  under 
a  distress  warrant  was  not  liti- 
gated, was  not  res  judicata  as 
to  such  damages  in  an  action 
for  excessive  distress,  though  the 
question  might  have  been  liti- 
gated in  the  first  action.  Can- 
non v.  Cox,  82  S.  E.  399,  98  S. 
C.  186. 

CONSTITUTIONAL  LAW. 

1.  Civ.  Code  1912,  sec.  2578,  pro- 
viding a  penalty  for  carrier's 
failure  to  promptly  adjust 
claims,  held  not  to  deny  car- 
riers the  equal  protection  of  the 
laws.  Varnville  Furniture  Co. 
v.  Charleston  $  W.  C.  Ry.  Co., 
79  S.  E.  700,  98  S.  C.  63. 

2.  Civ.  Code  1912,  sec.  2578,  pro- 
viding a  penalty  for  carrier's 
failure  to  promptly  adjust 
claims,  held  not  to  deprive  car- 
riers of  their  property  without 
due  process  of  law.  Varnville 
Furniture  Co.  v.  Charleston  $ 
W.  C.  Ry.  Co.,  79  S.  E.  700,  98 
S.  C.  63. 

CONTEMPT. 

1.  An  attorney,  prosecuted  before 
a  magistrate,  held  guilty  of  con- 
tempt in  charging,  in  "a  motion 
for  change  of  venue,  the  mag- 
istrate with  directing  his  con- 
stable to  influence  a  juror 
against  him,  and  with  being  in- 
stigated by  malice  and  improper 
motives  in  his  rulines.  State  v. 
Barnett,  82  S.  E.  795,  98  S.  C. 
422. 

2.  Under  Civ.  Code  1912,  sec.  1897, 
a  magistrate  exceeded  his  au- 
thority in  sentencing  to  24  hours 
imprisonment  for  contempt. 
State  v.  Barnett,  82  S.  E.  795, 
98  S.  C.  422. 

8.  On  appeal  from  a  magistrate 
the  Circuit  Court  should  not,  on 
the  ground  that  the  questions 
are  speculative,  refuse  to  con- 
sider alleged  error  in  finding 
defendant  guilty  of  contempt,  in 
the    sentence   imposed   therefor, 


and  in  committing  him  to  jail 
notwithstanding  his  appeal  and 
offer  to  give  bond  pending  ap- 
peal. State  v.  Barnett,  82  S.  E. 
795,  98  S.  C.  422. 
4.  A  magistrate  exceeds  his  au- 
thority, and  errs,  in  sending  de- 
fendant to  jail,  to  serve  his  sen- 
tence for  contempt,  after  he  has 
appealed  from  the  sentence  and 
offered  to  give  bond,  pending  the 
appeal;  as,  having  offered  to 
give  bond,  his  appeal  operates, 
under  Cr.  Code  1912,  sec  100, 
as  a  supersedeas.  State  v.  Bar- 
nett,  82  S.  E.  795,  98  S.  C.  422. 

CONTINUANCE. 

1.  Motion  for  continuance  of  trial 
set  two  days  after  indictment 
was  returned  and  one  day  after 
defendants  were  furnished  the 
coroner's  evidence  and  inquisi- 
tion, held  addressed  to  the  dis- 
cretion of  the  trial  Judge,  which 
was  not  erroneously  exercised  by 
the  denial  of  the  motion.  State 
v.  Griffin,  82  S.  E.  254,  98  S.  C. 
105. 

2.  The  hours  of  the  sessions  of  the 
Court  and  the  granting  or  re- 
fusing of  motions  for  a  contin- 
uance, either  within  or  beyond 
the  term,  are  in  the  discretion 
of  the  trial  Court.  Lummus 
Cotton  Gin  Co.  v.  Counts,  82  S. 
E.  391,  98  S.  C.   186. 

3.  Continuance  asked  by  defend- 
ant, on  the  magistrate  overrul- 
ing his  motion  for  change  of 
venue,  to  enable  him  to  apply 
for  mandamus  to  compel  the 
change,  is  properly  refused;  his 
remedy  being  by  appeal.  State 
v.  Barnett,  82  S.  E.  795,  98  S.  C. 
422. 

4.  There  is  no  abuse  of  discretion 
in  refusing  continuance  for  ab- 
sence of  defendant's  witnesses, 
he  having  had  ample  notice  for 
trial,  and  simply  relied  on  his 
belief,  in  which  he  was  mistaken, 
that  change  of  venue  would  be 
granted.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

CONTRACTS. 

1.  Contracts  that  are  unlawful 
will  not  be  enforced.    Maybank 
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$  Co.  v.  Rogers,  82  S.  E.  422,  98 
S.  C.  279. 

2.  Under  a  contract  providing  that 
C.  was  not  to  cut  or  sell  any  live 
pine  timber  for  five  years,  ex- 
cept with  the  written  consent  of 
K.,  and  that;  when  sold  or  de- 
livered, C.  should  pay  K.  a  com- 
mission of  5  per  cent,  on  all 
timber  sold,  K.  was  not  entitled 
to  a  commission  on  timber  sold 
more  than  five  years  after  ex- 
ecution of  the  contract  Keenan 
v.  Matthews,  82  S.  E.  481,  98 
S.  C.  226. 

8.  An  agent  to  make  a  contract  is 
not  authorized  to  rescind  or 
vary  the  rights  of  his  principal, 
unless  special  authority  thereto 
is  shown.  Maybank  $■  Co.  v. 
Rogers,  82  S.  E.  422,  98  S.  C. 
279. 

4.  Where  a  water  company  having 
a  franchise  to  furnish  water  to 
consumers  is  guilty  of  any  illegal 
discrimination  by  charging  cer- 
tain consumers  a  less  rate  than  it 
charges  another  consumer,  the 
remedy  is  to  prevent  the  dis- 
crimination, and  the  latter  may 
not  sue  to  compel  the  company 
to  grant  him  the  less  rate.  Paris 
Mt.  Water  Co.  v.  Camperdown 
Mills,  82  S.  E.  417,  98  S.  C.  804. 

5.  A  water  company  furnishing 
water  to  a  consumer  pursuant 
to  a  contract  whereby  the  com- 
pany agrees  to  supply  water  at 
a  specified  rate,  minimum  $15 
per  quarter,  fixed  as  the  1st  days 
of  January,  April,  July,  and 
October,  and  which  provides 
that  the  contract  shall  expire  on 
January  1st,  but  to  continue  in 
force  from  quarter  to  quarter 
unless  80  days'  notice  of  termi- 
nation is  given  by  either  party, 
and  which  authorizes  the  com- 
pany to  cut  off  the  water  for 
delinquency  in  payment  for  80 
days,  does  not  authorize  the 
company  to  collect  interrst  on 
water  bills.  lb.,  82  S.  E.  417, 
98  S.  C.  804. 

6.  Where  plaintiffs,  as  subcontrac- 
tors, agreed  to  do  work  for  a 
railroad  contractor,  and  to  sisro 
the  same  kind  of  a  contract  with 
him  as  he  had  with  the  railroad 


company,  the  contract  between 
their  principal  and  the  railroad 
company  was  incorporated,  by 
reference,  in  the  contract  be- 
tween plaintiffs  and  the  prin- 
cipal. Twiggs  v.  Williams,  82 
S.  E.  676,  98  S.  C.  481. 

7.  Where  a  contract  for  railroad 
construction  provided  that  grad- 
ing, for  which  plaintiffs  should 
be  paid  a  stipulated  sum  per 
cubic  yard,  should  include  all 
excavations  and  embankments, 
and  should  be  paid  for  "one  way 
only,"  plaintiffs'  recovery  was 
not  necessarily  limited  to  exca- 
vations within  the  limits  of  the 
roadbed.  Twiggs  v.  Williams, 
82  S.  E.  676,  98  S.  C.  481. 

8.  Under  a  contract  to  sell  certain 
goods  at  a  price  f.  o.  b.  a  certain 
point,  to  be  shipped  to  pur- 
chaser at  another  point  named, 
a  delivery  to  a  carrier  on  a  bill 
of  lading  to  shipper's  own  order 
notifying  purchaser  at  place 
named  for  delivery,  freight 
charges  to  be  there  collected; 
and  forwarding  such  bill  of  lad- 
ing attached  to  draft  for  con- 
tract price  less  freight  charges 

.  to  f.  o.  b.  point,  to  be  delivered 
to  purchaser  on  his  paying  the 
draft  at  bank  nearest  his  place 
of  business,  at  a  point  other 
than  that  of  destination,  is  not 
a  delivery  of  the  goods  to  the 
purchaser  nor  a  performance  of 
the  contract  by  the  seller,  where 
the  goods  never  reached  destina- 
tion because  the  freight  charges 
thereon  were  not  prepaid.  Plant- 
ers Oil  Co.  v.  Lightsey,  81  S.  E. 
1102,  98  S.  C.  3. 

CORONERS. 

1.  A  coroner's  inquest  is  within,  the 
spirit  of  Const.,  art.  I,  sec  15, 
requiring  all  Courts  to  be  pub- 
lic. State  v.  Griffin,  82  S.  E. 
254,  98  S.  C.  105. 

2.  A  coroner's  inquest  is  merely  a 
preliminary  investigation  and 
not  a  trial  involving  the  merits, 
and  a  suspected  person  has  no 
ripht  to  appear  by  counsel  and 
cross-examine  the  witnesses.  Id., 
82  S.  E.  254,  98  S.  C.  105. 
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CORPORATIONS. 

1.  A  foreign  corporation,  having  a 
railroad  running  through  the 
county  and  maintaining  offices 
and  agents  therein,  was  a  resi- 
dent thereof,  within  Code  Civ. 
Proc.  1912,  sec.  174,  providing 
that  the  action  may  be  tried  in 
the  county  wherein  either  de- 
fendant resided  when  it  was 
commenced,  and  it  was  error  to 
transfer  the  cause  to  the  county 
where  the  other  defendant  re- 
sided. Hay 68  v.  Seaboard  Air 
Line  Ry.,  81  S.  E.  1102,  98  S. 
C.  6. 

2.  Allegation  as  to  defendant's 
lack  of  knowledge  or  informa- 
tion respecting  plaintiff's  corpo- 
rate existence  held  merely  a  gen- 
eral denial,  which  did  not  put 
plaintiff's  corporate  existence  or 
capacity  to  sue  in  issue.  Lum- 
mus  Cotton  Gin  Co.  v.  Counts, 
82  S.  E.  891,  98  S.  C.  186. 

CONTRIBUTORY  NEGLI- 
GENCE. 

1.  It  is  not  to  be  reasonably  sup- 
posed that  a  reference  to  the 
policy  of  Congress  as  to  the  doc- 
trine of  contributory  negligence 
affected  the  verdict,  where  the 
jury  were  instructed  that  they 
were  bound  by  the  law  of  this 
State,  and  if  the  evidence  proved 
that  plaintiff  was  guilty  of  con- 
tributory negligence,  she  could 
not  recover.  Thornton  v.  Spar- 
tan  Mill*,  82  S.  E.  414,  98 
S.  C.  262. 

2.  Where  decedent,  a  water  car- 
rier employed  by  a  railroad  con- 
struction contractor,  with  knowl- 
edge that  he  was  too  deaf  to  hear 
an  approaching  train,  went  on 
the  track  in  front  of  a  train,  run- 
ning backwards,  in  plain  sight, 
and  was  struck  and  killed, 
though  attempts  were  made  by 
persons  on  the  end  of  the  train 
to  warn  him  to  get  out  of  the 
way,  he  was  guilty  of  contribu- 
tory negligence,  and  no  recovery 
could  be  had  for  his  death.  Dix 
v.  A.  C.  L.  R.  R.  Co.,  82  S.  E. 
798,  98  S.  C.  492. 


8.  It  is  not  contributory  negligence 
as  a  matter  of  law  for  a  brake- 
man,  assisting  in  operating  a 
switch  engine,  to  get  on  or  off 
a  moving  engine,  unless  the  situ- 
ation is  such  as  to  make  the 
danger  of  doing  it  apparent  to 
a  man  of  ordinary  prudence. 
Sturdyvin  v.  A.  $  C.  A.  L.  R.  R. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

4.  Whether  a  brakeman,  injured 
while  assisting  in  operating  a 
switch  engine,  was  guilty  of  con- 
tributory negligence  inattempt- 
ing  to  mount  the  engine  while  in 
motion,  held,  under  the  evidence, 
for  the  jurv.  Sturdyvin  v.  A.  $ 
C.  A.  L.  R\  R.  Co.,  82  S.  E.  275, 
98  S.  C.  125. 

5.  Where  the  servant  of  a  railroad 
was  run  down  in  the  yards,  but 
there  were  .no  eyewitnesses  to 
his  death,  it  will  not  be  pre- 
sumed that  he  intended  to  com- 
mit suicide,  and  threw  himself 
under  the  cars,  but  it  will  be 
presumed  that  he  was  attempt- 
ing to  carry  out  his  duties  with 
due  care.  Thornton  v.  S.  A.  L. 
Ry.,  82  S.  E.  488,  98  S.  C.  848. 

COSTS. 

1.  The  Circuit  Court  in  an  action 
at  law  has  no  authority  to  direct 
in  advance  who  shall  pay  the 
costs  on  appeal  from  the  judg- 
ment directed  by  it,  and,  where 
it  directs  in  advance  who  shall 
pay  the  costs,  it  may  subse- 
quently on  application  vacate 
the  provision.  Greer  v.  Keaton, 
82  S.  E.  424,  98  S.  C.  192. 

2.  An  order  which  is  in  effect  a 
dismissal  of  the  complaint  en- 
titled defendant  to  costs.  Ham- 
bright  v.  Southern  Ry. — Carolina 
Division,  82  S.  E.  416,  98  S.  C. 
219. 

3.  The  Constitution  guaranteeing 
accused  in  criminal  cases  the 
right  of  trial  by  jurors,  it  is 
error  for  a  magistrate  to  require 
a  defendant,  demanding  a  jury, 
to  pay  the  jurors;  the  inference 
from  the  absence  of  provision 
for  payment  of  jurors  beini?  that 
they  are  to  serve  without  pay. 
State  v.  Barnett,  82  S.  E.  795, 
98  S.  C.  422. 
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4.  The  salary  provided  for  the 
sheriff  of  Barnwell  county  by  I 
Civil  Code,  sec  1486,  is  in  lieu 
of  the  charges  which  otherwise 
might  have  been  made  against 
the  county  under  the  general  fee 
bill  contained  in  section  4280, 
and  such  fees  are  not  chargeable 
against  the  county  under  the 
exception  in  section  1528.  Mor- 
ris v.  Buist,  82  S.  E.  675,  98  S. 
C.  415. 

CRIMINAL  LAW. 

1.  Under  Const,  art  I,  sec.  17, 
providing  for  prosecution  for 
crime  only  in  the  county  where 
it  was  committed,  accused  could 
not  be  lawfully  convicted  in  L. 
county  for  the  sale  of  a  mort- 
gaged mule  in  C.  county.  Stats 
v.  McCoy,  82  S.  E.  280,  98  S.  C. 
188. 

2.  Ordinarily  it  is  not  permissible 
to  instruct  the  jury  that  the  tes- 
timony has  a  particular  "drift" 
State  v.  Riley,  82  S.  E.  621,  98 
S.  C.  886. 

8.  A  dying  declaration  by  deceased 
having  been  admitted,  it  was 
error  to  charge  that  the  law  pre- 
sumes a  party  who  has  given  up 
all  hope  will  tell  the  truth. 
State  v.  Riley,  82  S.  E.  621,  98 
S.  C.  386. 

4.  The  modification  of  an  instruc- 
tion that  each  circumstance  re- 
lied unon  by  the  State  must  be 
proved"  to  the  satisfaction  of  the 
jury  to  a  moral  certainty  or 
beyond  a  reasonable  doubt  or 
disregarded,  by  adding  that  the 
force  of  all  circumstances  were 
with  the  jury,  held  not  errone- 
ous. Stale  v.  Griffin,  82  S.  E. 
254,  98  S.  C.  105. 

5.  Motion  for  continuance  of  trial 
set  two  days  after  indictment 
was  returned  and  one  day  after 
defendants  were  furnished  the 
coroner's  evidence  and  inquisi- 
tion, held  addressed  to  the  dis- 
cretion of  the  trial  Judge,  which 
was  not  erroneously  exercised 
bv  the  denial  of  the  motion. 
State  v.  Griffin,  82  S.  E.  254,  98 
S.  C.  105. 

6.  Code  Civ.  Proc.  1912,  sec  88, 
relative    to    answers    in  •  magis- 


trates' Courts  showing  that  the 
title  to  real  estate  is  in  question, 
held  inapplicable  to  criminal 
cases,  and  the  magistrate  in  such 
a  case  properly  refused  to  coun- 
tersign such  an  answer.  State 
v.  Richardson,  82  S.  E.  858,  98 
S.  C.  147. 

7.  Under  Cr.  Code  1912,  sees.  94, 
95,  98,  on  appeal  from  magis- 
trate's Court,  affidavits  as  to  the 
testimony  submitted  by  accused 
held  not  part  of  the  proceedings 
upon  which  the  appeal  was  to 
be  heard,  and  the  Court  prop- 
erly refused  to  consider  them. 
State  v.  Richardson,  82  S.  E. 
858,  98  S.  C.  147. 

8.  Code  Civ.  Proc  1912,  sec  407, 
relative  to  determining  alleged 
errors  of  fact  on  appeals  to  the 
Circuit  Court  from  inferior 
Court  on  affidavits  or  testimony, 
does  not  apply  to  criminal  cases 
in  view  of  section  8.  Id.,  82  S. 
E.  858,  98  S.  C.  147. 

9.  On  a  trial  for  murder,  one 
iointly  indicted  with  defendant, 
but  not  on  trial,  was  a  competent 
witness.  State  v.  Griffin,  82  S. 
E.  254,  98  S.  C.  105. 

10.  Under  Const.,  art  I,  sec  17, 
prohibiting  double  jeopardy,  ac- 
cused, having  been  acquitted  of 
the  offense  of  breaking  and  en- 
tering another's  premises  in  the 
nighttime  with  intent  to  steal, 
cannot  thereafter  be  put  on 
trial  and  convicted  on  account 
of  the  same  entry  for  the  offense 
of  entering  without  breaking, 
with  intent  to  steal.  State  v. 
Mitchell,  82  S.  E.  676,  98  S.  C. 
474. 

11.  The  defense  of  alibi  is  entitled 
to  be  considered  by  the  jury  the 
same  as  any  other  defense. 
State  v.  Smalls,  82  S.  E.  421,  98 
S.  C.  297. 

12.  The  ground  of  affiant's  belief 
that  he  cannot  have  a  fair  trial 
before  the  magistrate,  being 
based  on  his  rulings  in  the  for- 
mer trial  which,  if  erroneous, 
could  be  corrected  on  appeal, 
had  the  jury  found  defendant 
guilty,  is  insufficient  for  change 
of  venue.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 
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18.  Under  the  statute,  the  affidavit 
for  change  of  venue,  on  the 
ground  that  affiant  cannot  have 
a  fair  trial  before  the  magis- 
trate, must  state  facts  with  such 
deftniteness  and  certainty  that 
the  Court  can  determine  their 
sufficiency,  and  if  on  information 
and  belief,  the  sources  and 
grounds  thereof,  so  that  the  affi- 
davit, if  false,  would  afford  the 
basis  of  an  indictment  for  per- 
jury. State  v.  Barnett,  82  S.  E. 
795,  98  S.  C.  422. 

14.  Continuance  asked  by  defend- 
ant, on  the  magistrate  overrul- 
ing his  motion  for  change  of 
venue,  to  enable  him  to  apply 
for  mandamus  to  compel  the 
change,  is  properly  refused;  his 
remedy  being  by  appeal.  State 
v.  Barnett,  82  S.  E.  795,  98  S.  C. 
422. 

15.  There  is  no  abuse  of  discretion 
in  refusing  continuance  for  ab- 
sence of  defendant's  witnesses, 
he  having  had  ample  notice  for 
trial,  and  simply  relied  on  his 
belief,  in  which  he  was  mistaken, 
that  change  of  venue  would  be 
granted.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

16.  It  is  not  proper  for  the  magis- 
trate, on  appeal  from  a  convic- 
tion before  him,  to  appear  in  the 
Circuit  Court  and  argue  in  sup- 
port of  his  judgment  State  v. 
Barnett,  82  S.  E.  795,  98  S.  C. 
422. 

17.  Where  a  defendant  testifies  in 
his  own  behalf,  his  character  for 
veracity  is  thereby  opened,  and 
he  may  be  cross-examined  about 
any  of  his  past  transactions  af- 
fecting his  credibility;  but  his 
testimony  in  his  own  behalf  does 
not  open  his  general  moral  char- 
acter. State  v.  Knox,  82  S.  E;. 
278,  98  S.  C.  114. 

18.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kill, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination  as  to  whether  he 
had  been  in  similar  difficulties 
before,  and  had  cut  a  certain 
named  person,  did  not  tend  to 
impeach  his  credibility,  as  dis- 
tinguished    from     his     general 


moral  character,  and  hence  were 
inadmissible.  State  v.  Knox,  82 
S.  E.  278,  98  S.  C.  114. 

19.  Such  testimony  was  inadmis- 
sible also  because  it  tended  to 
expose  defendant  to  a  criminal 
liability,  or  to  some  kind  of 
punishment,  or  to  a  criminal 
charge.  State  v.  Knox,  82  S.  E. 
278,  98  S.  C.  114. 

20.  Under  an  indictment  charging 
assault  and  battery  with  intent 
to  kill,  a  jury  can  find  the  de- 
fendant g^nl y  of  :.n  assault  and 
battery.    It. 

21.  Evidence,  in  a  prosecution  for 
assault  and  battery  with  intent 
to  kill,  where  defendant  at- 
tempted to  show  that  he  acted 
in  self-defense,  held  to  require 
the  submission  of  simple  assault 
and  battery.    lb. 

22.  It  is  not  error  to  refuse  to 
submit  the  question  of  assault 
and  battery  under  an  indictment 
for  assault  and  battery  with 
intent  to  kill,  unless  there  is 
testimony  to  show  that  defend- 
ant is  only  guilty  of  assault  and 
batten'.    lb. 

28.  As  to  uttering  a  postdated 
cheque.  See  State  v.  Winter,  82 
S.  E.  419,  98  S.  C.  294. 

24.  A  plea  of  not  guilty  included 
the  defense  of  insanity.  State  v. 
Lemacks,  82  S.  E.  879,  98  S.  C. 
498. 

25.  Defendant  held  not  prejudiced 
by  the  admission  of  certain  con- 
fessions alleged  to  have  been 
made  by  defendant  to  police  of- 
ficers under  promise  of  reward. 
State  v.  Lemacks,  82  S.  E.  879, 
98  S.  C.  498. 

26.  Where  it  was  admitted  in  a 
homicide  case  that  there  was  ill 
feeling  between  the  parties,  it 
was  not  ground  for  reversal  that 
decedent's  father  was  not  per- 
mitted to  answer  whether  de- 
fendant and  decedent  were  on 
good  terms  on  a  certain  day 
before  the  killing.  State  v.  Le- 
macks, 82  S.  E.  879,  98  S.  C.  498. 

27.  Where  in  a  homicide  case  it 
was  admitted  that  ill  feeling 
previously  existed  between  the 
parties  because  of  deceased's 
conduct  toward  defendant's  sis- 
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ter,  it  was  not  ground  fop  re- 
versal to  refuse  to  permit  her  to 
testify  as  to  decedent's  conduct. 
Id.,  82  S.  E.  879,  98  S.  C.  498. 

DAMAGES. 

1.  If  a  tort  is  committed  under 
such  circumstances  that  a  person 
of  ordinary  reason  and  prudence 
would  have  been  conscious  of  it 
as  such,  punitive  damages  may 
be  inflicted  though  there  is  no 
wilful  intent.  Eberle  v.  South- 
ern Ry.  Co.,  79  S.  E.  798,  98 
S.'C.  89. 

2.  A  passenger  is  not  required  to 
minimize,  by  paying  a  cash  fare, 
damages  from  an  anticipated 
wrong  of  ejection,  when  the 
ticket  presented  by  him  is  good, 
but  is  claimed  by  the  conductor 
to  be  bad.  McKeown  v.  South- 
ern Ry.  Co.,  82  S.  E.  437,  98  S. 
C.  888. 

8.  Want  of  wilfulness  of  the 
ticket  agent  in  issuing  to  a  pas- 
senger a  ticket  containing  a  lim- 
itation which  led  the  conductor 
to  believe  it  was  not  good  on 
that  train  cannot  negative  the 
wilfulness  of  the  conductor  in 
ejecting  the  passenger  without 
investigation  of  his  reasonable 
explanation.  McKeown  v.  South- 
em  Ry.  Co.,  82  S.  E.  437,  98  S. 
C.  338. 

4.  In  an  action  for  damages  for 
assault,  the  testimony  of  the 
magistrate  fining  defendant  for 
the  assault,  that  he  considered 
that  $5  imposed  a  sufficient  fine 
for  the  offense,  was  incompe- 
tent. Barnett  v.  Gottlieb,  82  S. 
E    406,  98  S.  C.  180. 

5.  The  recovery  under  Federal 
Emplovers'  Liabilitv  Act  (act 
ApHI  22,  1908,  c.  149,  85  Stat 
65,  U.  S.  Comp.  St.  Supp.  1911, 
p.  1822)  for  the  wrongful  death 
of  a  servant  is  limited  to  com- 
pensation for  pecuniary  loss. 
Bennett  v.  So.  R't.—Cnr.  Div., 
79  S.  E.  710,  98  S.  C,  89. 

6.  A  recovery  of  punitive  damages 
allowed  in  case  of  wrongful 
death  is  limited  to  the  material 
loss  which  is  susceptible  of  a 
pecuniary  valuation,  and  does 
not  include  the  inestimable  loss 


of  the  society  and  companion- 
ship of  a  deceased  relative, 
Jthough  it  is  broad  enough  to 
include  damages  for  the  loss  of 
the  services  of  husband  or  wife* 
and,  in  case  the  beneficiary  is  a 
child,  damages  for  the  loss  of 
training,  counsel,  education,  and 
nurture  which  the  deceased  would 
have  bestowed.  Bennett  v.  So. 
Ry.  Co.— Car.  Div.,  79  S.  E.  710, 
98  S.  C.  89. 

7.  A  charge  that  a  recovery  could 
be  had  under  the  Federal  Em- 
ployers' Liability  Act  for  the 
damages  suffered  by  the  wife 
and  children  of  decedent  only  if 
dependent  upon  him,  and  only 
to  the  extent  that  he  contributed 
to  their  needs,  and  that  in  esti- 
mating such  damages  the  jury 
might  take  into  consideration 
such-  contributions  as  a  married 
daughter  or  adult  child  would 
reasonably  have  a  right  to  ex- 

*  pect,  under  circumstances  ren- 
dering such  daughter  or  child 
dependent  upon  such  parent; 
held,  not  error,  and  if  erroneous, 
then  harmless,  as  there  was  no 
evidence  that  decedent  contrib- 
uted to  such  daughter  or  child. 
Thornton  v.  S.  A.  L.  Ry.,  82  S. 
E.  438,  98  S.  C.  848. 

8.  Where  the  Court,  in  an  action 
for  the  wrongful  death  of  a  hus- 
band and  father,  charged  that 
the  law  only  intended  to  reim- 
burse the  family  dependent  upon 
the  husband,  a  charge  that  it 
made  no  difference  how  much 
the  deceased  was  earning,  the 
question  being  how  much  did  he 
contribute  for  the  support  of  his 
family,  if  erroneous,  was  harm- 
less. Thornton  v.  S.  A.  L.  Ry., 
82  S.  E.  438,  98  S.  C.  848. 

9.  In  an  action  for  the  wrongful 
death  of  a  father,  where  a 
charge  was  requested  that  in 
determining  the  probable  dura- 
tion of  contributions  to  children, 
one  of  whom  was  married,  and 
the  other  of  whom  was  a  boy  14 
years  of  age,  it  must  be  consid- 
ered that  there  was  no  legal 
responsibility  resting  on  the 
father  to  support  children  who 
have  arrived   at   the   age  of  21 
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years,  it  was  not  error  to  add 
that*  if  those  should  be  found 
the  facts,  they  should  be  con- 
sidered. Thornton  v.  8.  A.  L. 
Ry.,  82  S.  E.  488,  98  S.  C.  848. 

10.  In  an  action  for  damages  for 
an  excessive  distress  for  rent, 
an  instruction  that  the  jury 
might  give  punitive  damages 
against  defendant  for  gross  neg- 
ligence in  keeping  his  accounts 
with  the  tenant  was  not  errone- 
ous, where  the  Court  charged 
in  the  same  connection  that  de- 
fendant would  not  be  liable  for 
punitive  damages  unless  so 
grossly  negligent  that  the  law 
would  impute  wilfulness  on  ac- 
count thereof.  Gannon  v.  Cox, 
82  S.  E.  399,  98  S.  C.  185. 

11.  In  an  action  for  actual  and 
punitive  damages  for  excessive 
distress  for  rent,  evidence  that 
defendant  was  reckless  in  ascer- 
taining the  amount  due  and  dis~ 
trained  for  an  excessive  sum  is 
admissible  to  sustain  the  allega- 
tion for  punitive  damages.  Can- 
non v.  Cox,  82  S.  E.  399,  98  S. 
C.  185. 

12.  As  to  damages  in  actions  for 
loss  of  goods  in  hands  of  inter- 
state carrier.  See  VamvilU  Fur- 
niture Co.  v.  C.  #  W.  C.  Ry.  Co., 
79  S.  E.  700,  98  S.  C.  63. 

DEATH. 

1.  The  recovery  under  Federal  Em- 
ployers' Liability  Act  for  the 
wrongful  death  of  a  servant  is 
limited  to  compensation  for  pe- 
cuniary loss.  Bennett  v.  South- 
ern Ry. — Carolina  Division,  79 
S.  E.  710,  98  S.  C.  42. 

2.  The  measure  of  damages  allow- 
ed in  actions  for  wrongful  death 
held  limited  to  the  actual  loss 
suffered,  which,  in  case  the  de- 
ceased is  a  husband  or  father, 
or  wife  or  mother,  may  include 
loss  of  services  or  counsel  and 
training,  but  not  loss  of  compan- 
ionship. Id.,  79  S.  E.  710.  98 
S.  C.  42. 

3.  The  refusal  of  a  charge  in  an 
action  for  the  wrongful  death  of 
a  servant,  which  assumed  that 
he  was  not  killed  in  a  certain 
manner,  is  proper,  where  the  evi- 


dence raised  conflicting  infer- 
ences. Thornton  v.  S.  A.  L. 
Ry.t  82  S.  E.  438,  98  S.  C.  348. 

4.  In  an  action  for  the  wrongful 
death  of  a  train  inspector,  killed 
by  a  train,  evidence  held  suffi- 
cient to  carry  the  case  to  the 
jury.  Thornton  v.  S.  A.  L.  Ry., 
82  S.  E.  488,  98  S.  C.  348. 

5.  In  an  action  for  the  wrongful 
death  of  a  husband  and  father, 
where  there  was  no  evidence 
that  he  contributed  to  the  sup- 
port of  a  married  daughter,  the 
giving  of  an  instruction  on  the 
right  of  children  who  had  reach- 
ed their  majority  to  expect 
assistance  in  case  of  sickness, 
etc.,  was  harmless,  if  erroneous, 
where  the  jury  were  repeatedly 
charged  that  recovery  could  be 
had  only  by  the  dependent  wife 
and  children,  to  the  amount  the 
deceased  contrbuted  to  their 
support.  Thornton  v.  8.  A.  L. 
Ry.,  82  S.  E.  438,  98  S.  C.  848. 

6.  Where  the  Court,  in  an  action 
for  the  wrongful  death  of  a  hus- 
band and  father,  charged  that 
the  law  only  intended  to  reim- 
burse the  family  dependent  upon 
the  husband,  a  charge  that  it 
made  no  difference  how  much 
the  deceased  was  earning,  the 
question  being  how  much  did  he 
contribute  for  the  support  of  his 
family,  if  erroneous,  was  harm- 
less. Thornton  v.  S.  A.  L.  Ry., 
82  S.  E.  438,  98  S.  C.  348. 

7.  In  an  action  for  the  wrongful 
death  of  a  father,  where  a 
charge  was  requested  that  in 
determining  the  probable  dura- 
tion of  contributions  to  children, 
one  of  whom  was  married,  and 
the  other  of  whom  was  a  boy 
14  years  of  age,  it  must  be  con- 
sidered that  there  was  no  legal 
responsibility  resting  on  the 
father  to  support  children  who 
have  arrived  at  the  age  of  21 
years,  it  was  not  error  to  add 
that  if  those  should  be  found 
the  facts,  they  should  be  con- 
sidered. Thornton  v.  8.  A.  L. 
Ry.,  82  S.  E.  488,  98  S.  C.  348. 

8.  In  action  for  death  of  unmar- 
ried man  whose  father  and 
mother  were  dead,  evidence  held 
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insufficient  to  make  a  question 
for  the  jury  as  to  whether  a 
brother  was  dependent  upon  him 
within  the  Federal  Employers' 
Liability  Act.  Jones  v.  Charles- 
ton $  W.  C.  Ry.  Co„  82  S.  E. 
415,  98  S.  C.  197. 

DEEDS. 

See  Cancellation  of  Instruments. 

1.  The  construction  placed  on  a 
deed  by  the  grantor  after  its 
execution  is  immaterial  in  its 
interpretation.  Church  v.  Moody, 
82  S.  E.  428,  98  S.  C.  234. 

2.  A  deed  from  husband  to  wife, 
conveying  the  land  to  her  "and 
the  heirs  of  my  body  begotten 
in  wedlock  with  my  wife,"  held, 
when  construed  with  the  war- 
ranting part,  which  was  to  the 
wife  "and  her  heirs  as  above 
stated  and  her  heirs  and  as- 
signs," to  convey  a  fee  condi- 
tional to  the  wife,  so  that  the 
land,  on  her  death  without  dis- 
posing of  it,  passed  to  her  chil- 
dren begotten  of  the  grantor. 
Church  v.  Moody,  82  S.  E.  428, 
98  S.  C.  284. 

8.  A  grantee  whose  title  fails  can- 
not recover  the  land  as  against 
a  hostile  claimant,  where  the 
consideration  named  in  the  deed 
has  been  repaid  to  him  by  the 
grantor.  Church  v.  Moody,  82 
S.  E.  428,  98  S.  C.  234. 

4.  A  conveyance  to  insured  of  the 
fee  before  the  policy  was  writ- 
ten by  his  wife's  unwitnessed 
deed  constituted  him  the  equi- 
table owner  of  the  fee,  with  an 
insurable  interest.  Padaett  v. 
North  Carolina  Home  Ins.  Co., 
82  S.  E.  409,  98  S.  C.  244. 

5.  Proof  of  execution  of  deed.  See 
Evidence,  par.  25.  Padgett  v. 
N.  C.  Home  Ins.  Co.,  82  S.  E. 
409,  98  S.  C.  244. 

6.  Where  defendant  sold  plaintiff 
a  tract  of  land  in  accordance 
with  specified  boundaries,  and 
the  tract  described  in  the  deed 
corresponded  with  the  courses 
and  distances  pointed  out,  a 
false  representation  that  the 
tract  contained  20  acres,  when 
in  fact  it  only  contained  12.4 
acres,  was  insufficient  to  estab- 


lish a  gross  deficiency  entitling 
plaintiff  to  recover  a  propor- 
tionate part  of  the  price.  Pat- 
terson v.  Walker,  82  S.  E.  482, 
98  S.  C.  286. 

7.  Where  land  was  conveyed  to  a 
woman  and  to  her  bodily  heirs 
and  assigns  forever,  she  took  a 
fee  conditional,  and  might,  at 
common  law,  upon  the  birth  of 
lawful  issue,  convey  the  land  in 
fee  simple.  Crawford  v.  Mas- 
ters, 82  S.  E.  793,  98  S.  C.  458. 

8.  A  conveyance  of  standing  tim- 
ber silent  as  to  the  time  when 
the  purchaser  should  begin  to 
cut  and  remove  the  timber,  but 
providing  that  the  time  limit 
should  be  five  years  from  the 
beginning  of  the  cutting  and 
removal,  which  might  be  extend- 
ed on  the  payment  by  the  pur- 
chaser of  interest  on  the  pur- 
chase price,  calls  for  the  begin- 
ning of  the  cutting  and  removal 
of  the  timber  within  a  reason- 
able time,  and,  where  the  pur- 
chaser and  his  assignee  failed 
for  twelve  years  to  begin  to  cut 
and  remove  the  timber  and  did 
not  offer  to  pay  interest  on  the 
price,  a  forfeiture  of  the  con- 
veyance was  warranted.  Min- 
shew  v.  A.  C.  L.  Corporation, 
81  S.  E.  1027,  98  S.  C.  8. 

9.  A  contract  for  the  sale  of 
standing  timber  silent  as  to  the 
time  when  the  purchaser  should 
begin  to  cut  and  remove  the 
timber,  but  stipulating  that  the 
time  limit  should  be  five  years 
from  the  time  the  purchaser  be- 
gins the  cutting  and  removal, 
subject  to  extensions  from  year 
to  year  on  the  payment  by  the 
purchaser  of  interest  on  the 
price,  is  not  an  absolute  convey- 
ance in  fee,  but  is  in  the  nature 
of  a  lease,  and  the  purchaser 
failing  to  remove  the  timber 
within  a  reasonable  time  has  no 
interest  therein.  Minshew  v.  A. 
C.  L.  Corp.,  81  S.  E.  1027,  98  S. 
C.  8. 

10.  The  language  of  the  warranty 
clause  in  a  deed  may  be  consid- 
ered for  the  purpose  of  ascer- 
taining the  meaning  of  an  am- 
biguous or   doubtful  expression 
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in  the  habendum  clause.  Church 
v.  Moody,  82  S.  E.  428,  98  S.  C. 
234. 

11.  If  an  ambiguous  or  doubtful 
expression  is  used  in  the  haben- 
dum clause  of  a  deed  the  Court 
in  ascertaining  the  intention  of 
the  parties  will  incline  to  a  con- 
struction against  the  interest  of 
the  grantor  rather  than  to  a 
construction  in  favor  of  his  in- 
terest. Church  v.  Moody,  82  S. 
E.  428,  98  S.  C.  234. 

12.  The  construction  placed  upon 
a  deed  by  the  grantee  in  a  sub- 
sequent deed  may  be  material  in 
considering  his  rights  under  it. 
Church  v.  Moody,  82  S.  E.  4CS, 
98  S.  C.  234. 

DEVISES. 

1.  Testatrix  bequeathed  the  bal- 
ance of  her  estate  to  be  used  for 
keeping  up  certain  graves  at  F. 
church,  and  also  as  an  endow- 
ment fund  for  the  benefit  of 
such  church.  The  church  was  an 
unincorporated  religious  institu- 
tion, managed  by  trustees,  the 
graves  being  located  in  the 
graveyard  of  the  church,  wholly 
on  its  property.  Held,  that  the 
words  providing  that  a  part  of 
the  residuary  estate  should  be 
used  to  keep  up  the  graves  were 
not  intended  to  create  an  en- 
forceable trust,  but  one  of  a  pre- 
catory nature,  and  that  the  whole 
devise  was  sustainable  as  a  de- 
vise to  charity.  Drennan  v. 
Agurs,  82  S.  E.  622,  98  S.  C. 
391. 

DETINUE. 

See  Claim  and  Delivery. 

DISMISSAL  OF   ACTIONS. 

1.  An  order  which  is  in  effect  a  dis- 
missal of  the  complaint  entitles 
defendant  to  costs.  Hambright 
v.  Southern  Ry. — Carolina  Divi- 
sion, 82  S.  E.  416,  98  S.  C.  219. 

DISTRESS. 

1.  In  an  action  for  excessive  dis- 
tress for  rent,  an  instruction 
that  the  jury  might  give  puni- 
tive   damages    for    gross    negli- 


gence of  defendant  in  keeping 
his  accounts  held  not  erroneous, 
where  the  Court  charged  that  he 
would  not  be  so  liable  unless  so 
grossly  negligent  that  the  law 
would  impute  wilfulness.  Can- 
non v.  Cox,  82  S.  E.  899,  98  S. 
C.  185. 

2.  Evidence  in  an  action  under 
Civ.  Code  1912,  sec.  3520,  for 
punitive  damages  for  an  exces- 
sive distress  for  rent,  held  to 
authorize  submitting  to  the  jury 
whether  defendant  acted  in  reck- 
less disregard  of  plaintiff's 
rights.  Cannon  v.  Cox,  82  S.  E. 
399,  98  S.  C.  185. 

8.  Where  the  levy  under  a  distress 
warrant  is  excessive,  the  person 
procuring  the  levy  is  liable  as  a 
trespasser  ab  initio.  Id.,  82  S. 
E.  899,  98  S.  C.  185. 

4.  In  an  action  for  actual  and 
punitive  damages  for  excessive 
distress  for  rent,  evidence  that 
,  defendant  was  reckless  in  ascer- 
taining the  amount  due  and  dis- 
trained for  an  excessive  sum  is 
admissible  to  sustain  the  claim 
for  punitive  damages.  Id.,  82  S. 
E.  899,  98  S.  C.  185. 

ELECTION  OF  REMEDIES. 

1.  Where  complainant  sued  for  spe- 
(  cific  performance  to  which  he 
'  was  not  entitled,  he,  having 
elected  his  remedy,  was  not  en- 
titled to  have  the  bill  retained 
and  the  suit  considered  as  an 
action  for  breach  of  contract. 
Elliott  v.  Page,  82  S.  E.  620,  98 
S.  C.  400. 

ELEEMOSYNARY    CORPORA- 
TIONS. 

See  Charities.  Lindler  v.  Columbia 
Hospital,  81  S.  E.  512,  98  S.  C. 
25. 

ENTERING  HOUSE  WITH  IN- 
TENT TO  STEAL. 

1.  An  acquittal  on  an  indictment  for 
burglariously  breaking  and  en- 
tering a  dwelling  house  in  the 
nighttime  with  intent  to  steal 
certain  goods,  is  a  bar  to  a  sub- 
sequent indictment  for  entering, 
without  breaking,  the  same  house 
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at  the  same  time  with  intent  to 
steal  the  same  goods.  State  v. 
Mitchell,  82  S.  E.  676,  98  S.  C. 
474. 

ENTRY  OX  LANDS  AFTER 
NOTICE. 

1.  Code  Civ.  Proc.  1912,  sec  88, 
providing  that  in  every  action 
Drought  in  a  Court  of  magistrate, 
where  the  title  to  real  property 
shall  come  in  question,  defendant 
may  set  forth  in  his  answer  any 
matter  showing  that  such  title 
will  come  in  question,  and  that 
the  magistrate  shall  thereupon 
countersign  the  answer  and  de- 
liver it  to  plaintiff,  doei  not 
apply  to  criminal  cases,  and  the 
magistrate  in  a  criminal  case 
properly  refused  to  countersign 
the  answer.  State  v.  Richard- 
son, 82  S.  E.  853,  98  S.  C.  147. 

2.  In  a  prosecution  for  unlawful 
entry  on  lands  of  another,  the 
magistrate's  Court  is  not  de- 
prived of  jurisdiction  by  tender 
of  issue  as  to  title.  State  v. 
Richardson,  82  S.  E.  853,  98  S. 
C.  147. 

EQUITY. 

See  Specific  Performance;  Trusts. 

1.  Where  complainant  sued  for 
specific  performance  to  which  he 
was  not  entitled,  he,  having 
elected  his  remedy,  was  not  en- 
titled to  have  the  bill  retained 
and  the  suit  considered  as  an 
action  for  breach  of  contract. 
Elliott  v.  Page,  82  S.  E.  620,  98 
S.  C.  400. 

2.  Where  a  purchaser  entered  into 
and  remained  in  possession  claim- 
ing: under  the  contract  to  pur- 
chase, his  rights  to  the  land  were 
equitable  as  against  the  ven- 
dor or  a  subsequent  purchaser. 
Mitchell  v.  Hamilton,  82  S.  E. 
425,  98  S.  C.  289. 

8.  See  Specific  Performance.  Kir- 
ven  v.  Wilds,  82  S.  E.  673,  98 
S.  C.  463. 

ESTOPPEL. 

1.  Where,  in  an  action  for  loss  on 
freinht  and  penalty  for  nonpay- 
ment within  40  days,  it  appeared 


that  plaintiffs  had  received  and 
retained  an  order  in  lieu  of 
money  without  objection  until 
after  the  penalty  had  accrued, 
they  were  estopped  to  claim  the 
penalty.  W.  J.  Andrews  4*  Son 
v.  Atlantic  Coast  Line  R.  Co., 
82  S.  E.  403,  98  S.  C.  212. 

EVIDENCE. 

1.  Where  there  is  a  general  prohi- 
bition with  exceptions,  the  bur- 
den of  proof  is  with  him  who 
claims  to  be  within  the  excep- 
tion. Maybank  <$•  Co.  v.  Rogers, 
82  S.  E.  422,  98  S.  C.  279. 

2.  Contracts  which  are  lawful  can- 
not be  varied  and  will  be  en- 
forced as  written  except  for 
mutual  mistake  and  fraud. 
Maybank  <$*  Co.  v.  Roaers,  82 
S.  E.  422,  98  S.  C.  279.  * 

8.  Contracts  that  are  unlawful  will 
not  be  enforced,  and  contracts 
that  are  suspicious  will  be  in- 
quired into  and  proof  aliunde 
allowed.  Maybank  <$*  Co.  v. 
Rogers,  82  S.  E.  422,  98  S.  C. 
279. 

4.  In  an  action  for  the  balance  due 
under  an  employment  contract, 
the  only  issue  being  whether 
plaintiff's  compensation  was  to 
be  based  solely  on  commissions, 
or  whether  defendant  undertook 
that  it  should  not  be  less  than  a 
certain  amount,  evidence  as  to 
the  salary  plaintiff  received  after 
he  quit  defendant's  service  was 
properly  excluded.  Crawford  v. 
Rice  Sc  Hut  chins  Baltimore  Co., 
82  S.  E.  273,  98  S.  C.  121. 

5.  Evidence  showing  a  chain  of 
title  in  plaintiffs,  coupled  with 
testimony  that  their  predecessors 
in  title  paid  taxes  on  the  land 
and  had  possession  for  more 
than  40  years,  makes  out  a 
prima  facie  case  of  ownership 
raising  a  presumption  that  plain- 
tiffs' predecessors  took  under  a 
grant  from  the  State.  Sea  Coast 
Timber  Co.  v.  Thomas,  82  S.  E. 
274,  98  S.  C.  111. 

6.  In  an  action  to  recover  land, 
where  neither  party  deraigned 
title  from  the  State,  but  both 
introduced  evidence  tending  to 
raise  the  presumption  of  a  grant. 
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the  question  of  title  is  for  the 
jury.  Sea  Coast  Timber  Co.  v. 
Thomas,  82  S.  E.  274,  98  S.  C. 
111. 

7.  In  an  action  for  damages  for 
assault,  the  testimony  of  the 
magistrate  fining  defendant  foi 
the  assault  that  he  considered 
that  $5  imposed  a  sufficient  fine 
for  the  offense,  was  incompetent. 
Bamett  v.  Gottlieb,  82  S.  E.  406, 
98  S.  C.  180. 

8.  In  an  action  against  a  carrier 
for  loss  on  freight  and  a  penalty 
for  nonpayment  within  40  days, 
evidence  of  defendant's  dealings 
with  other  claimants  was  prop- 
erly excluded.  W.  J.  Andrews 
<J*  Sen  v.  Atlantic  Coast  Line  R. 
Co.,  82  S.  E.  403,  98  S.  C.  212. 

9.  But  it  was  error  to  exclude  evi- 
dence of  former  dealings  be- 
tween the  parties.  Id.,  82  S.  E. 
403,  98  S.  C.  212. 

10.  Where  there  was  nothing  in  the 
record  to  show  that  the  benefi- 
ciary was  bound  to  pay  the  pre- 
mium on  the  accident  policy  in 
suit,  the  exclusion  of  a  question 
to  the  beneficiary  as  to  whether 
she  had  paid  the  premium  was 
not  error.  Wylie  v.  United 
States  Health  <£  Accident  Ins. 
Co.,  82  S.  E.  402,  98  S.  C.  273. 

11.  In  an  action  on  a  fire  policy, 
evidence  on  trial  held  to  suffi- 
ciently establish  the  loss.  Pad- 
gett v.  North  Carolina  Home 
Ins.  Co.,  82  S.  E.  409,  98  S.  C. 
244. 

12.  In  an  action  on  an  accident 
policy,  where  defendant's  witness 
stated  that  he  went  to  see  in- 
sured, and  insured,  in  reply  to  a 
question,  stated  that  he  hid  paid 
the  premium,  the  question  of  the 
payment  of  the  premium  became 
one  for  the  jury,  though  there 
was  other  evidence  of  nonpay- 
ment. Wylie  v.  United  States 
Health  Sc  Accident  Ins.  Co.,  82 
S.  E.  402,  98  S.  C.  278. 

18.  The  admission  or  exclusion  of 
evidence  on  the  ground  of  rele- 
vancy or  irrelevancy  is  a  matter 
within  the  sound  discretion  of 
th'*  triil  Court,  whose  judgment 
will  not  be  reviewed  unless  un- 
reasonably exercised  or  abused. 


Crawford  v.  Rice  <J*  Hutchins 
Baltimore  Co.,  82  S.  E.  273,  98 
S.  C.  121. 

14.  A  dying  declaration  by  de- 
ceased having  been  admitted,  it 
was  error  to  charge  that  the  law 
presumes  a  party  who  has  given 
up  all  hope  will  tell  the  truth. 
State  v.  Riley,  82  S.  E.  621,  98 
S.  C.  386. 

15.  Evidence  on  prosecution  of  an 
attorney  employed,  among  other 
matters,  to  collect  a  claim,  who 
after  collecting  a  part  thereof 
refused,  on  demand,  to  pay  it 
over,  claiming  his  client  owed 
him  more  than  that  for  profes- 
sional services,  is  insufficient  to 
show  fraudulent  intent.  State  v. 
Bamett,  82  S.  E.  795,  98  S.  C. 
422. 

16.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kill, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination  as  to  whether  he  had 
previously  been  in  similar  diffi- 
culties, held  inadmissible  as  ex- 
posing him  to  a  criminal  liability, 
or  to  some  kind  of  punishment, 
or  to  a  criminal  charge.  State 
v.  Knox,  82  S.  E.  278,  98  S.  C. 
114. 

17.  Where  a  defendant  testifies  in 
his  own  behalf,  his  character  for 
veracity  is  thereby  opened,  and 
he  may  be  cross-examined  about 
any  of  his  past  transactions  af- 
fecting his  credibility;  but  his 
testimony  in  his  own  behalf  does 
not  open  his  general  moral  char- 
acter. State  v.  Knox,  82  S.  E. 
278,  98  S.  C.  114. 

18.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kill, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination  whether  he  had  been 
in  similar  difficulties  before,  and 
had  cut  a  certain  named  person, 
did  not  tend  to  impeach  his 
credibility,  as  distinguished  from 
his  general  moral  character,  and 
hen^e  were  inadmissible.  Id.,  82 
S.  E.  278,  98  S.  C.  114. 

19.  Where  a  conveyance  by  hus- 
band to  wife  is  attacked  as 
fraudulent  as  to  his  creditors  the 
burden   is   on   him   to   establish 
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good  faith  by  the  most  satisfac- 
tory evidence.  Tucker  v.  Weath- 
ersbee,  82  S.  E.  638,  98  S.  C.  402. 

20.  On  a  trial  for  murder,  one 
jointly  indicted  with  defendants, 
but  not  on  trial,  was  a  compe- 
tent witness.  State  v.  Griffin,  82 
S.  E.  254,  98  S.  C.  105. 

21.  The  negligence  of  a  railroad 
company  in  failing  to  provide 
handrails  and  running  boards  at 
the  sides  of  the  tender  of  switch 
engines  cannot  be  determined 
conclusively  by  what  other  rail- 
road companies  did  or  failed  to 
do,  but  the  fact  that  two  rail- 
road systems  had  so  placed 
handrails  and  running  boards 
has  some  bearing  on  the  issue. 
Sturdyvin  v.  A.§  C.  A.  L.  R.  R. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

22.  Whether  testimony  is  sufficient 
to  rebut  the  presumption  of  neg- 
ligence arising  in  case  of  live 
stock  killed  on  railroad  track  is 
an  issue  for  the  jury.  Matthews 
v.  A.C.  L.  R.  R.  Co.,  82  S.  E.  — , 
98  S.  C.  204. 

28.  A  party  cannot  on  appeal  take 
advantage  of  error  in  the  admis- 
sion of  evidence,  where  no  ruling 
was  made  on  hfs  objection,  and 
the  lower  Court  certified  that  he 
did  not  hear  the  objection;  for 
it  is  the  duty  of  one  objecting  to 
evidence  to  call  it  to  the  atten- 
tion of  the  Court  and  have  a 
ruling  thereon.  Wilson  v.S.Ry. 
Co.,  82  S.  E.  431,  98  S.  C.  209. 

24.  The  proof  of  loss  furnished  the 
insurer  under  stipulations  in 
policy  is  not  admissible  as  proof 
in  Court  But  the  testimony  in 
Court  may  refer  to  data  stated 
in  the  application  or  policy  at 
tjie  time  the  contract  of  insur- 
ance was  made.  Padgett  v.  N. 
C.  Home  Ins.  Co.,  82  S.  E.  409, 
98  S.  C.  244. 

25.  The  execution  of  a  deed  may 
be  proven  by  its  production,  and 
proof  of  the  grantor's  signature 
or  her  acknowledgment  that  she 
had  executed  it.  Padgett  v.  N. 
C.  Home  Ins.  Co.,  82  S.  E.  409, 
98  S.  C.  244. 

26.  Tax  receipts  are  admissible  in 
evidence,  as  tending  to  prove 
claim  of  ownership  and  that  the 


State  has  parted  with  its  title, 
in  actions  for  recovery  of  real 
property.  Mitchell  v.  Hamilton, 
82  S.  E.  425,  98  S.  C.  289. 

27.  The  admission  of  irrelevant 
testimony  will  not  be  reviewed 
on  appeal,  unless  shown  to  have 
been  prejudicial  to  appellant. 
Mitchell  v.  Hamilton,  82  S.  E. 
425,  98  S.  C.  289. 

28.  The  force  and  effect  of  any 
evidence  is  for  the  jury,  and  a 
charge  that  the  defense*  of  alibi 
is  to  be  received  with  caution,  is 
upon  the  facts  in  violation  of 
Const,  art.  V,  sec.  26.  State  v. 
Smalls,  82  S.  E.  421,  98  S.  C.  297. 

29.  A  ruling  that  a  question,  asked 
a  prosecuting  witness,  father  of 
deceased,  on  cross-examination 
by  defendant's  counsel,  "So  then, 
they  were  not  on  good  terms  the 
Thursday  afternoon  that  I.  S. 
Lemacks  (defendant)  went  to 
your  house  to  see  your  son  (de- 
ceased) about  the  way  he  had 
outraged  his  sister?"  is  irrele- 
vant and  incompetent,  on  a  trial 
for  murder,  is  not  reviewable  on 
appeal,  where  the  answer  was 
subsequently  admitted,  and  not 
prejudicial  to  defendant,  who 
admitted  the  existence  of  ill  will 
between  him  and  the  deceased  at 
the  time  in  question,  and  this 
was  not  denied  by  the  State. 
State  v.  Lemacks,  82  S.  E.  879, 
98  S.  C.  498. 

80.  The  admission  of  an  alleged 
confession,  over  objection  as  not 
free  and  voluntary,  substantially 
the  same  as  other  statements  of 
defendant  admitted  without  ob- 
jection, and  tending  to  corrobo- 
rate statements  of  defendant  in 
Court,  as  to  the  cause  leading  to 
the  commission  of  the  homicide, 
is  not  prejudicial  to  defendant, 
and  will  not  be  reviewed  on  ap- 
peal, State  v.  Lemacks,  82  S. 
E.  879,  98  S.  C.  498. 

81.  The  recitals  of  a  written  con- 
tract for  sale  of  goods  for  future 
delivery  is  not  sufficient  proof, 
under  Civil  Code,  sees.  8421, 
3422,  of  the  intent  of  the  parties 
to  actually  deliver  and  receive 
in   kind   the   goods   in  question. 
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May  bank  $  Co.  v.  Rogers,  82  S. 
E.  422,  98  S.  C.  279. 

32.  Statements  or  acts  of  an  agent 
beyond  the  scope  of  his  authority 
are  inadmissible  in  evidence 
against  his  principal.  lb.,  82  S. 
E.  422,  98  S.  C.  279. 

88.  Testimony  as  to  the  -making  of 
other  contracts  by  defendant 
under  which  actual  delivery  was 
had,  was  relevant  as  to  his  inten- 
tion in  making  the  contracts  in 
question,  lb.,  82  S.  E.  422,  98 
S.  C.  279. 

34.  Where  reference  is  made  in  a 
written  contract  to  a  prior  con- 
versation for  the  purpose  of 
confirming  so  much  as  is  included 
in  the  written  contract,  the  por- 
tions of  the  conversation  not  so 
included  are  not  a  part  of  the 
contract,  and  testimony  as  to 
them  is  inadmissible.  Twiggs  \. 
Williams,  82  S.  E.  676,  98  S.  C. 
431. 

86.  As  to  burden  of  proof  in  ac- 
tions against  warehousemen,  see 
Carolina  Rice  Co.  v.  West  Point 
Mills  Co.,  82  S.  E.  679,  98  S.  C. 
476. 

86.  In  a  suit  for  the  forfeiture  of 
a  conveyance  of  standing  timber 
on  the  ground  that  the  purchaser 
and  his  assignee  had  not  com- 
menced to  cut  and  remove  the 
timber  within  a  reasonable  time, 
evidence  that  the  purchaser  and 
the  assignee  had  consulted  an 
attorney  before  the  execution  of 
the  conveyance  as  to  the  legal 
effect  thereof  was  inadmissible. 
Minshew  v.  A.  C.  L.  Corpora- 
tion, 81  S.  E.  1027,  98  S.  C.  8. 

37.  Where  a  forfeiture  of  a  con- 
veyance of  standing  timber  was 
sought  on  the  ground  that  the 
purchaser  and  his  assignee  had 
not  begun  to  cut  and  remove  the 
timber  within  a  reasonable  time, 
evidence  that  the  grantor  at  the 
time  of  the  execution  of  the  con- 
veyance was  led  to  believe  by 
the  purchaser  that  a  mill  would 
be  erected  in  the  near  future 
near  the  timber  sold  was  admis- 
sible as  bearine  on  the  question 
of  reasonable  time  within  which 
the  timber  should  be  cut  and  re- 


moved.   Minshew    v.    A.    C.    L. 
Corp.,  81  S.  E.  1027,  98  S.  C.  8. 

38.  In  an  action  for  the  death  of 
a  locomotive  fireman,  who  was 
killed  when  the  engine  was  de- 
railed at  a  burning  trestle,  evi- 
dence of  the  engineer's  reputa- 
tion for  carefulness  is  inadmis-  ■ 
sible.  Bennett  v.  So.  Ry. — Car. 
Div.,  79  S.  E.  710,  98  S.  C.  42. 

39.  In  an  action  for  the  wrongful 
death  of  a  locomotive  fireman, 
killed  when  his  engine  was  de- 
railed at  a  burning  trestle,  where 
it  appeared  that  immediately 
after  another  engine  had  passed 
over  the  trestle  it  was  discov- 
ered to  be  on  fire,  testimony  of 
a  witness  that  he  saw  places  near 
by  where  Are  had  been  dropped 
is  admissible  as  tending  to  show 
the  origin  of  the  flre%  Bennett 
v.  8o.  Ry.—Car.  Div.,  79  S.  E. 
710,  98  S.  C.  42. 

40.  While  negligence  cannot  be 
presumed,  but  must  be  proved, 
it  may  be  established  by  circum- 
stantial evidence.  Thornton  v. 
8.  A.  L.  Ry..  87  S.  E.  483,  98 
S.  C.  848. 

41.  Evidence  tending  to  show  that 
decedent,  a  car  inspector  em- 
ployed in  defendant's  railroad 
yard,  left  its  office  in  a  normal 
condition  of  mind  to  inspect  an 
incoming  train  on  the  main 
track;  at  the  same  time  a  switch 
engine  was  backing  a  train  of 
cars  on  an  adjoining  track,  down 
the  yard,  which  was  dark  and 
unlighted,  with  no  lights  or  per- 
son on  the  advancing  cars  or 
person  going  ahead  of  them,  or 
other  warning  given  to  warn  the 
employees  in  the  yard  of  their 
approach;  and  that  decedent 
failed  to  arrive  at  the  point  on 
the  main  track  where  he  was  to 
commence  the  inspection  of  the 
cars  in  the  incoming  train,  and 
was  found,  later,  lying,  on  the 
sidetrack  on  which  the  switch 
engine  had  been  backing:  said 
cars,  and  hnd  apparently  been 
dra  treed  about  250  yards  from  a 
point  where  his  cap  was  found 
between  the  main  and  sidetracks, 
with  his  torch  a  couple  of  yards 
off  and  blood  on  the  wheels  of 
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the  cars  which  had  been  backed 
on  the  sidetrack,  indicating  they 
had  run  over  him.  Held,  suffi- 
cient to  go  to  the  jury  on  the 
issue  of  whether  or  not  dece- 
dent's death  was  caused  by  the 
acts  of  negligence,  or  some  of 
them,  on  the  part  of  defendant 
alleged  in  the  complaint.  Thorn- 
ton v.  8.  A.  L.  Ry,  87  S.  E.  433, 
98  S.  C.  348. 
42.  As  to  view  of  locus.  See  Thorn- 
ton v.  Spartan  Mills,  82  S.  E. 
414,  98  S.  C.  262. 

EXECUTIONS. 

1.  The  procedure  prescribed  by 
Code  Civ.  Proc.  1912,  sees.  847- 
849,  for  the  revival  of  an  execu- 
tion, must  be  taken  within  ten 
years  after  judgment.  First  Nat. 
Bank  v.  Carolina  Midland  Ware- 
house Co.,  82  S.  E.  405,  98  S. 
C.  168. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  A  suit  against  executors  for  an 
accounting  of  decedent's  acts  as 
guardian  for  a  minor  is  one  to 
recover  a  "debt"  within  Civ. 
Code  1912,  seo.  3962,  and  cannot 
be  brought  within  12  months 
from  the  death  of  decedent. 
Beach  v.  Addison,  82  S.  E.  428, 
98  S.  C.  215. 

2.  Where  the  executors  of  a  land- 
owner carried  on  farming  opera- 
tions after  her  death,  and  ad- 
vanced money  to  tenants,  they 
are,  on  final  settlement,  properly 
charged  with  the  amount  of  any 
unpaid  advances.  Ex  parte  Cole- 
man,  82  S.  E.  674,  98  S.  C.  420. 

8.  Executors  held,  on  final  account- 
ing, not  entitled  to  commissions 
on  certain  receipts  and  disburse- 
ments. Ex  parte  Coleman,  82  S. 
E.  674,  98  S.  C.  420. 

4.  Where  executors  sold  land  be- 
longing to  their  testatrix,  taking 
for  the  purchase  price  the  bond 
of  the  purchaser,  secured  by  a 
mortgage  on  the  land,  both  made 
payable  to  themselves,  the  execu- 
tors, upon  final  settlement,  being 
cha  reed  with  the  amount  of  the 
bond,  are  not  entitled  to  demand 


that  the  bond  be  formally  as- 
signed to  them.  Ex  parte  Cole- 
man, 82  S.  E.  674,  98  S.  C.  420. 
5.  Findings  of  fact  by  the  probate 
Court  concurred  in  by  the  Cir- 
cuit Court  as  to  the  person  who 
should  administer  upon  an  estate 
will  not  be  disturbed  on  appeal. 
Ex  parte  Williams,  82  S.  E.  402, 
98  S.  C.  211. 

FALSE  PRETENSES. 

1.  In  a  prosecution  for  drawing  and 
uttering  a  check  without  funds 
to  meet  it,  evidence  that  the 
check  was  antedated  was  admis- 
sible, since  the  giving  of  such  a 
check  was  not  within  the  statute. 
State  v.  Winter,  82  S.  E.  419,  98 
S.  C.  294. 

FEE   CONDITIONALS. 

1.  Though  Civ.  Code  1912,  sec.  8562, 
making  illegitimate  children 
heirs  of  the  mother,  applies  to 
a  previous  conveyance  of  land 
to  a  woman  and  her  bodily 
heirs,  and  enables  her  to  convey 
a  fee  simple  upon  the  birth  of 
illegitimate  issue,  the  statute  is 
not  retroactive.  Crawford  v. 
Masters,  82  S.  E.  798,  98  S.  C. 
458. 

2.  Under  Civ.  Code  1912,  sec.  8562, 
providing  that  any  illegitimate 
child  whose  mother  shall  die 
intestate  and  possessed  of  real 
property  shall  be  an  heir  to  such 
property,  a  woman  to  whom  a 
fee,  conditional  on  the  birth  of 
bodily  heirs  was  conveyed  may, 
after  the  birth  of  illegitimate 
child,  convey  a  fee  simple. 
Crawford  v.  Masters,  82  S.  E. 
798,  98  S.  C.  458. 

3.  Where  land  was  conveyed  to  a 
woman  and  to  her  bodily  heirs 
and  assigns  forever,  she  took  a 
fee  conditional,  and  might,  at 
common  law,  upon  the  birth  of 
lawful  issue,  convey  the  land  in 
fee  simple.  Crawford  v.  Mas- 
ters, 82  S.  E.  793,  98  S.  C.  458. 

4.  The  word  "my"  construed  as 
"her"  in  a  conveyance  to  a  wife 
and  "the  heirs  of  my  body  be- 
gotten -in  wedlock  with"  said 
wife,  and  to  give  the  wife  a  fee 
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conditional  in  the  lands  con- 
veyed, in  order  to  effectuate  the 
evident  intention  of  the  grantor. 
Church  v.  Moody,  82  S.  E.  428, 
98  S.  C.  284. 

FEES. 

See  Costs. 

Morris  v.  Buist,  82  S.  E.  675,  98 
S.  C.  415;  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

FEDERAL  EMPLOYERS' 
LIABILITY  ACT. 

1.  A  charge  that  a  recovery  could 
be  had  under  the  Federal  Em- 
ployers' Liability  Act  for  the 
damages  suffered  by  the  wife 
and  children  of  decedent  only 
if  dependent  upon  him,  and  only 
to  the  extent  that  he  contributed 
to  their  needs,  and  that  in  esti- 
mating such  damages  the  jury 
might  take  into  consideration 
such  contributions  as  a  married 
daughter  or  adult  child  would 
reasonably  have  a  right  to  ex- 
pect, under  circumstances  ren- 
dering such  daughter  or  child 
dependent  upon  such  parent, 
held,  not  error,  and  if  erroneous, 
then  harmless,  as  there  was  no 
evidence  that  decedent  con- 
tributed to  such  daughter  or 
child.  Thornton  v.  S.  A.  L.  Ry.t 
82  S.  E.  483,  98  S.  C.  348. 

2.  Where  plaintiff  was  injured 
while  making  up  an  interstate 
train  his  rieht  to  recover  de- 
pended on  the  Federal  Employ- 
ers' Liability  Act,  which  suner- 
seded  provisions  of  the  State 
Constitution  as  to  assumed  risk. 
Bramlett  v.  Southern  Ry.  Co., 
82  S.  E.  501,  98  S.  C.  319. 

3.  Where  a  railroad  employee  en- 
gaged in  interstate  commerce 
leaves  no  dependent  relatives  so 
as  to  give  a  right  of  action  for 
his  death  under  the  Federal 
Employers'  Liability  Act,  there 
can  be  no  recovery  under  a 
State  statute  giving  a  right  of 
action  to  relatives  whether  de- 
pendent or  not.  Jones  v. 
Charleston  %  W.  C.  Ry.  Co.,  82 
S.  E.  415,  98  S.  C.  197." 


4.  Under  the  Federal  Employers' 
Liability  Act  a  servant  does  not 
assume  the  risk  of  injuries  occa- 
sioned by  the  master's  negli- 
gence. Thornton  v.  Seaboard 
Air  Line  Ry.,  82  S.  E.  483,  98 
S.  C.  348. 

5.  In  action  for  death  of  unmar- 
ried man  whose  father  and 
mother  were  dead,  evidence  held 
insufficient  to  make  a  question 
for  the  jury  as  to  whether  a 
brother  was  dependent  upon 
him  within  the  Federal  Employ- 
ers' Liability  Act.  Jones  v. 
Charleston  #  W.  C.  Ry.  Co.,  82 
S.  E.  415,  98  S.  C.  197. 

FEDERAL     SAFETY     APPLI- 
ANCE ACT. 

1.  Where  a  defective  board  on  the 
end  of  an  engine  tender  from 
which  plaintiff  fell,  was  referred 
to  interchangeably  as  a  "foot- 
board" and  a  "running  board" 
by  defendant's  counsel,  he  was 
not  entitled  to  a  ruling  that 
plaintiff  was  not  within  the 
Federal  Employers'  Liability 
Act,  because  such  act  does  not 
apply  to  "footboards."  Branv- 
lett  v.  Southern  Ry.  Co.,  82 
S.  E.  501,  98  S.  C.  819. 

2.  Whether  a  defective  board  on 
the  tender  of  an  engine  on  which 
plaintiff  attempted  to  jump  and 
was  injured  was  a  "running 
board"  within  Federal  Employ- 
ers' Liability  Act,  prohibiting 
the  use  of  defective  running 
boards,  was  for  the  jury. 
Bramlett  v.  Southern  Ry.  Co., 
82  S.  E.  501,  98  S.  C.  819. 

FORFEITURES. 

1.  In  a  suit  for  the  forfeiture  of 
a  conveyance  of  standing  timber 
on  the  ground  that  the  pur- 
chaser and  his  assignee  had  not 
commenced  to  cut  and  remove 
the  timber  within  a  reasonable 
time,  evidence  that  the  pur- 
chaser and  the  assignee  had 
consulted  an  attorney  before  the 
execution  of  the  conveyance  as 
to  the  lecral  effect  thereof  was 
inadmissible.  Minshew  v.  A.  C. 
L.  Corporation,  81  S.  E.  1027, 
98  S.  C.  8. 
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2.  Where  a  forfeiture  of  a  con- 
veyance of  standing  timber  was 
sought  on  the  ground  that  the 
purchaser  and  his  assignee  had 
not  begun  to  cut  and  remove 
the  timber  within  a  reasonable 
time,  evidence  that  the  grantor 
at  the  time  of  the  execution  of 
the  conveyance  was  led  to  be- 
lieve by  the  purchaser  that  a 
mill  would  be  erected  in  the 
near  future  near  the  timber  sold 
was'  admissible  as  bearing  on 
the  question  of  reasonable  time 
within  which  the  timber  should 
be   cut   and   removed.     Minshew 

^  v.  A.  C.  L.  Corp.,  81  S.  E.  1027, 
98  S.  C.  8. 

3.  A  conveyance  of  standing  tim- 
ber silent  as  to  the  time  when 
the  purchaser  should  begin  to 
cut  and  remove  the  timber,  but 
providing  that  the  time  limit 
should  be  five  years  from  the 
beginning  of  the  cutting  and 
removal,  which  might  be  ex- 
tended on  the  payment  by  the 
purchaser  of  interest  on  the  pur- 
chase price,  calls  for  the  begin- 
ning of  the  cutting  and  removal 
of  the  timber  within  a  reason- 
able time,  and,  where  the  pur- 
chaser and  his  assignee  failed 
for  twelve  years  to  begin  to  cut 
and  remove  the  timber  and  did 
not  offer  to  pay  the  interest  on 
the  price,  a  forfeiture  of 
the  conveyance  was  warranted. 
Minshew  v.  A.  C.  L.  Corp.,  81 
S.  E.  1027,  98  S.  C.  8. 

4.  A  vendor  of  standing  timber 
may  sue  for  a  forfeiture  of  the 
conveyance  based  on  the  failure 
of  the  purchaser  and  his  assignee 
to  begin  to  cut  and  remove  tim- 
ber within  a  reasonable  time, 
without  first  giving  notice  to  the 
purchaser  or  assignee  to  begin 
to  remove  the  timber  pursuant 
to  the  conveyance  silent  as  to 
the  time  when  the  cutting  and 
removal  should  begin.  Minshew 
v.  A.  C.  L.  Corp.,  81  S.  E.  1027, 
98  S.  C.  8. 

5.  A  contract  for  the  sale  of 
standing  timber  silent  as  to  the 
time  when  the  purchaser  should 
begin  to  cut  and  remove  the 
timber,  but  stipulating  that  the 


time  limit  should  be  five  years 
from  the  time  the  purchaser  be- 
gins the  cutting  and  removal, 
subject  to  extensions  from  year 
to  year  on  the  payment  by  the 
purchaser  of  interest  on  the 
price,  is  not  an  absolute  convey- 
ance in  fee,  but  is  in  the  nature 
of  a  lease,  and  the  purchaser' 
failing  to  remove  the  timber 
within  a  reasonable  time  has  no 
interest  therein.  Minshew  v. 
A.  C.  L.  Corp.,  81  S.  E.  1027, 
98  S.  C.  8. 
6.  In  the  absence  of  a  stipulation 
in  contract  that  the  existence  of 
other  insurance  renders  the 
policy  void,  the.  Court  cannot 
declare  the  policy  void  on  that 
ground.  Wylie  v.  U.  8.  Health 
#  Ace.  Ins.  Co.,  82  S.  E.  402, 
98  S.  C.  278. 

FORMER  JEOPARDY. 

1.  An  acquittal  on  an  indictment 
for  burglariously  breaking  and 
entering  a  dwelling  house  in  the 
nighttime  with  intent  to  steal 
certain  goods,  is  a  bar  to  a  sub- 
sequent indictment  for  entering, 
without  breaking,  the  same  house 
at  the  same  time  with  intent  to 
steal  the  same  goods.  State  v. 
Mitchell,  82  S.  E.  676,  98  S.  C. 
474. 

FRAUD. 

1.  Evidence  on  prosecution  of  an 
attorney  employed,  among  other 
matters,  to  collect  a  vlaim,  who 
after  collecting  a  part  thereof 
refused,  on  demand,  to  pay  it 
over,  claiming  his  client  owed 
him  more  than  that  for  pro- 
fessional services,  is  insufficient 
to  show  fraudulent  intent  State 
v.  Barnett,  82  S.  E.  795.  98 
S.  C.  422. 

2.  Whether  or  not  a  release  was 
obtained  by  fraud,  being  sub- 
mitted to  the  jury,  without  ob- 
jection, anjl  there  being  evidence 
upon  that  issue,  the  jury  had 
the  right  to  decide  it.  Wylie  v. 
U.  8.  Health  #  Ace.  Ins.  Co., 
82  S.  E.  402,  98  S.  C.  278. 

3.  Where  the  claimant  under  an 
insurance  policy  offered  to  re- 
turn a  cheque  given  him  as  the 
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consideration  for  a  release,  he 
may  attack  the  release  for  fraud 
in  an  action  on  the  policy. 
Wylie  v.  U.  8.  Health  #  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
278. 
4.  Where  defendant's  father  owed 
plaintiff  a  debt,  defendant's  de- 
livery of  certain  cows  in  satis- 
faction thereof  was  not  a 
promise  by  defendant  to  pay 
the  debt  of  another  within  the 
inhibition  of  the  statute  of 
frauds.  Rogers  v.  Felder,  82 
S.  E.  436,  98  S.  C.  178. 

FRAUDULENT  CONVEY- 
ANCES. 

See  Limitation  of  Actions. 

1.  Where  a  husband  conveyed 
property  to  his  wife  for  an  ade- 
quate consideration  which  she 
received  from  other  sources 
when  there  were  no  suits  pend- 
ing against  him,  the  transaction 
will  not  be  set  aside  as  in  fraud 
of  creditors,  who  subsequently 
obtained  judgments  against  him. 
Tucker  v.  Weathersbee,  82  S.  E. 
688,  98  S.  C.  402. 

2.  Where  certain  real  property 
was  conveyed  by  the  vendor  to 
a  debtor's  wife  and  she  paid  the 
price  out  of  her  own  separate 
funds,  there  was  no  trust  in 
favor  of  the  husband  which 
could  be  enforced  by  his  credit- 
ors. Tucker  v.  Weathersbee,  82 
S.  E.  688,  98  S.  C.  402. 

3.  Adverse  possession  is  no  de- 
fense to  a  suit  to  set  aside 
alleged  fraudulent  conveyances. 
Tucker  v.  Weathersbee,  82  S.  E. 
638,  98  S.  C.  402. 

4.  Creditors  having  failed  to  in- 
stitute a  suit  until  1910  to  set 
aside  certain  alleged  fraudulent 
conveyances  executed  in  1894 
and  1896,  respectively,  held 
barred  by  laches.  Tucker  v. 
Weathersbee,  82  S.  E.  638,  98 
S.  C.  402. 

5.  Where  a  conveyance  by  husband 
to  wife  is  attacked  as  fraudu- 
lent as  to  his  creditors  the  bur- 
den is  on  him  to  establish  good 
faith  by  the  most  satisfactory 
evidence.  Tucker  v.  Weathers- 
bee, 82  S.  E.  638,  98  S.  C.  402. 


GAMING. 

1.  In  an  action  for  the  seller's 
failure  to  deliver  cotton  sold 
under  a  contract  for  future  de- 
livery, invalid  unless  both  par- 
ties intended  an  actual  delivery, 
evidence  that  the  seller,  while 
the  agent  of  another,  had  made 
previous  contracts  with  the 
buyer's  agent,  under  which  ac- 
tual delivery  had  been  made, 
held  admissible  as  evidence  of 
intention.  Maybank  <$•  Co.  v. 
Rogers,  82  S.  E.  422,  98  S.  C. 
279. 

2.  Under  Civ.  Code  1912,  sees. 
3421-8423,  providing  that  con- 
tracts for  the  future  sale  of  cot- 
ton shall  be  void  unless  both 
parties,  when  making  it,  in- 
tend that  it  shall  be  actually 
delivered  and  received,  and 
putting  the  burden  of  showing 
such  intention  on  the  plaintiff, 
held,  that  the  buyer  was  re- 
quired to  show  both  its  own  in- 
tention to  receive  and  the  sell- 
er's intention  to  deliver,  and  that 
the  contract  itself  was  not  suffi- 
cient Id.,  82  S.  E.  422,  98  S. 
C.  279. 

8.  In  an  action  on  contracts  for 
the  future  delivery  of  cotton, 
unlawful  unless  the  buyer  and 
seller,  at  the  time  of  the  con- 
tract, intended  that  the  buyer 
should  receive  and  the  seller 
should  deliver,  where  there  was 
some  evidence  to  sustain  the 
buyer's  burden  of  proving  such 
intention,  the  question  of  inten- 
tion was  for  the  jurv.  Maybank 
§  Co.  v.  Rogers,  82  S.  E.  422, 
98  S.  C.  279. 

4.  That  brokers,  through  whom  de- 
fendant bought  and  sold  cotton 
for  future  delivery,  closed  out 
his  transactions  upon  his  failure 
to  deposit  sufficient  margins, 
does  not  show  that  defendant 
had  no  intention  of  receiving 
and  delivering  the  actual  cotton, 
thus  rendering  the  contract  bad 
under  Civ.  Code  1912,  sec.  8421, 
denouncing  dealings  in  futures. 
Gwathney  v.  Burgiss,  82  S.  E. 
894,  98  S.  C.  152. 
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5.  Under  Civ.  Code  1912,  sec. 
8421,  a  broker  who  entered  into 
contracts  on  behalf  of  defendant 
for  the  future  purchase  and 
sale  of  cotton  cannot  recover 
thereon,  where  defendant  had 
no  intention  of  actually  receiving 
or  delivering  the  cotton.  Id., 
82  S.  E.  394,  98  S.  C.  152. 

6.  A  complaint  of  a  broker  seek- 
ing to  recover  losses  on  pur- 
chases and  sales  of  cotton  for 
future  delivery,  made  on  behalf 
of  a  customer,  stated  a  cause 
of  action,  where  different  in- 
ferences as  to  whether  the  trans- 
actions were  dealings  in  futures, 
denounced  by  Civ.  Code  1912, 
sec.  8421,  could  be  drawn  from 
its  averments.  Gwathney  v. 
Burgiss,  82  S.  E.  894,  98  S.  C. 
152. 

GUARDIAN    AND   WARD. 

1.  Under  Code  of  Laws,  sec.  8962, 
an  action  cannot  be  brought  by 
general  guardian  of  an  infant 
against  the  personal  representa- 
tives of  a  former  guardian  of 
the  infant  for  an  accounting, 
and  to  ascertain  the  amount  due 
by  his  estate  to  the  infant, 
within  twelve  months  after  such 
guardian's  death.  Beach  v.  Ad- 
dison, 82  S.  E.  428,  98  S.  C.  215. 

HOMICIDE. 

See  Criminal  Law;  Indictment  and 
Information;  Witnesses. 

1.  Evidence,  in  a  prosecution  for 
assault  and  battery  with  intent 
to  kill,  where  defendant  at- 
tempted to  show  that  he  acted 
in  self-defense,  held  to  require 
the  submission  of  simple  assault 
and  battery.    State  v.  Knox,  82 

.    S.  E.  278,  98  S.  C.  114. 

2.  It  is  not  error  to  refuse  to  sub- 
mit the  question  of  assault  and 
battery  under  an  indictment  for 
assault  and  battery  with  intent 
to  kill,  unless  there  is  testimony 
to  show  that  defendant  is  only 
guiltv  of  assault  and  battery. 
Id.,  82  S.  E.  278,  98  S.  C.  114. 

8.  Statements  by  deceased,  prior 
to  making  an  alleged  dying  dec- 
laration that  his  "wound  would 


kill  him,"  that  the  "shot  would 
eventually  kill  him,"  held  insuffi- 
cient to  snow  a  sense  of  impend- 
ing death.  State  v.  Riley,  82 
S.  E.  621,  98  S.  C.  886. 

4.  On  a  trial  for  murder,  one 
iointly  indicted  with  defendant, 

•  but  not  on  trial,  was  a  com- 
petent witness.  State  v.  Griffin, 
82  S.  E.  254,  98  S.  C.  105. 

5.  The  evidence  as  to  the  circum- 
stances under  which  a  homicide 
was  committed  being  conflicting, 
the  question  should  be  submitted 
to  the  jury.  State  v.  Lemacks, 
82  S.  E.  879,  98  S.  C.  498. 

6.  A  ruling  that  a  question,  asked 
a  prosecuting  witness,  fathrr  of 
deceased,  on  cross-examination 
by  defendant's  counsel,  "So, 
then,  they  were  not  on  good 
terms  the  Thursday  afternoon 
that  I.  S.  Lemacks  (defendant) 
went  to  your  house  to  see  your 
son  (deceased)  about  the  way 
he  had  outraged  his  sister?"  is 
irrelevant  and  incompetent,  on 
a  trial  for  murder,  is  not  re- 
viewable on  appeal,  where  the 
answer  was  subsequently  ad- 
mitted, and  not  prejudicial  to 
defendant,  who  admitted  the 
existence  of  ill  will  between  him 
and  the  deceased  at  the  time 
in  question,  and  this  was  not 
denied  by  the  State.  State  v. 
Lemacks,  82  S.  E.  879,  98  S.  C. 
498. 

7.  The  admission  of  an  alleged 
confession,  over  objection  as  not 
free  and  voluntary,  substantially 
the  same  as'  other  statements  of 
defend0 nt  admitted  without  ob- 
jection, and  tending  to  corrobo- 
rate statements  of  defendant  in 
Court,  as  to  the  cause  leading 
to  the  commission  of  the  homi- 
cide, is  not  prejudicial  to  de- 
fendant, and  will  not  be  re- 
viewed qin  appeal.  State  v. 
Lemacks,  82  S.  E.  879,  98  S.  C. 
498. 

8.  Exclusion  of  testimony  of  a 
sister  of  defendant  as  to  her  ill 
treatment  by  deceased  prior  to 
the  homicide,  tending  to  show 
cause  for  ill  will  by  defendant 
toward  deceased,  held  not  pre- 
judicial to  defendant  on  his  trial 
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for  murder.    State  v.  Lemacks, 
82  S.  E.  879,  98  S.  C.  498. 

9.  Where  defendant  indicted  for 
murder  attempted  to  show  that 
he  had  been  moved  to  take  the 
life  of  deceased  because  of  an 
outrage  committed  against  his 
sister,  and  counsel  argued  the 
right  of  a  brother  to  slay  his 
sister's  seducer,  a  charge  that, 
"This  Court  has  jurisdiction  of 
every  crime  and  offense  com- 
mitted in  this  State.  No  one 
has  a  right  to  appeal  to  any 
other  tribunal,  and  if  a  man 
pleads  the  higher  law  he  is 
guilty  of  murder.  I  won't  say 
if  he  pleads  it  he  is  guilty  of 
murder,  but  he  has  no  right  to 
say  he  took  the  law  into  his 
own  hands.  The  higher  law  has 
not  any  force  in  South  Caro- 
lina." Held,  by  a  majority  of 
the  Court,  not  error.  State  v. 
Lemacks,  82  S.  E.  879,  98  S.  C. 
498. 

10.  Where  defendant  contended  on 
trial  that  he  was  moved  by  an 
outrage  committed  against  his 
sister  by  deceased  to  kill  the 
latter,  and  did  not  rely  upon 
insanity  as  a  defense;  a  charge 
that  insanity  was  not  pleaded 
as  a  defense,  was  not  prejudicial 
to  defendant;  especially  where 
the  trial  Judge  added,  that  it 
was  a  question  for  the  jury  to 
determine  whether  the  defendant 
had  sense  enough  to  know 
whether  he  was  doing  right  or 
wrong.  State  v.  Lemacks,  82 
S.  E.  879,  98  S.  C.  498. 

11.  On  a  trial  for  murder,  the  jury 
should  be  fully  instructed  as  to 
its  power  (in  effect)  to  fix  the 
penalty  by  finding,  or  omitting 
to  find,  a  recommendation  to 
mercy,  in  case  the  defendant  is 
guiltv  of  murder.  State  v.  Le- 
macks, 82  S.  E.  879,  98  S.  C.  498. 

12.  Where  defendant  admitted  that 
he  killed  deceased  with  a  deadly 
weapon,  and  the  testimony  was 
conflicting,  the  objection  that  a 
conviction  was  not  supported  by 
competent  evidence  was  unsus- 
tainable. State  v.  Lemacks,  82 
S.  E.  879,  98  S.  C.  498. 


ILLEGITIMATES. 

1.  Though  Civ.  Code  1912,  sec 
3562,  making  illegitimate  chil- 
dren heirs  of  the  mother,  applies 
to  a  previous  conveyance  of  land 
to  a  woman  and  her  bodily  heirs, 
and  enables  her  to  convey  a  fee 
simple  upon  the  birth  of  illegiti- 
mate issue,  the  statute  is  not 
retroactive.  Crawford  v.  Mas- 
ters, 82  S.  E.  793,  98  S.  C.  458. 

2.  Under  Civ.  Code  1912,  sec. 
8562,  providing  that  any  illegiti- 
mate child  whose  mother  shall 
die  intestate  and  possessed  of 
real  property  shall  be  an  heir 
to  such  property,  a  woman  to 
whom  a  fee,  conditional  on  the 
birth  of  bodily  heirs  was  con- 
veyed may,  after  the  birth  of 
illegitimate  child,  convey  a  fee 
simple.  Crawford  v.  Masters, 
82  S.  E.  793,  98  S.  C.  458. 

INDICTMENT     AND     INFOR- 
MATION. 

1.  Where  the  regular  solicitor  was 
sick,  the  Court  may  appoint  an 
acting  solicitor,  and  an  indict- 
ment signed  by  him  as  such  is 
not-  void.  State  v.  Smalls,  82 
S.  E.  421,  98  S.  C.  297. 

2.  Under  an  indictment  charging 
assault  and  battery  with  intent 
to  kill,  a  jury  can  find  the  de- 
fendant guilty  of  an  assault  and 
battery.  State  v.  Knox,  82  S. 
E.  278,  98  S.  C.  114. 

INSANITY. 

1.  As  defense.  See  Criminal  Law, 
par.  24;  Homicide,  par.  11 ;  State 
v.  Lemacks,  82  S.  E.  879,  98  S. 
C.  498. 

INSURANCE. 

1.  A  conveyance  to  insured  of  the 
fee  before  the  policy  was 
written  by  his  wife's  unwitnessed 
deed  constituted  him  the  equi- 
table owner  of  the  fee,  with  an 
insurable  interest.  Padgett  v. 
North  Carolina  Home  Ins.  Co., 
82  S.  E.  409,  98  S.  C.  244. 

2.  Where  the  application  for  a  fire- 
insurance  policy  provided  that 
the  property  had  been  profitable, 
and  that  insured  had  every  rea- 
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son  to  believe  that  it  would  so 
continue,  but  further  showed 
that  the  building  and  machinery 
was  put  up  in  August,  1912,  and 
was  insured  October  29,  1912, 
so  that  there  was  no  chance  to 
know  that  it  was  profitable,  the 
insurer  knew  all  that  insured 
could  know,  and  there  was 
no  warranty  of  profitableness. 
Padgett  v.  North  Carolina 
Home  Ins.  Co.,  82  S.  E.  409,  98 
S.  C.  244. 
8.  The  answer  of  insured  to  a 
question  by  insurer  as  to  whether 
the  gin  was  operated  by  the 
owner,  manager  or  tenant,  that 
it  was  operated  by  the  owner, 
held  not  sufficiently  definite  to 
convict  insured  of  making  an 
untrue  answer,  or  to  constitute 
it  a  guaranty  that  on  that  date 
the  gin  was  being  operated.  Id., 
82  S.  E.  409,  98  S.  C.  244. 

4.  Technical  "proof  of  loss"  held 
a  requirement  arising  out  of  a 
policy  for  the  benefit  of  the 
insurer,  and  distinguished  from 
the  proof  of  loss  in  Court  before 
the  jury  pursuant  to  the  rules 
of  evidence,  to  make  a  liability 
on  the  policy.  Padgett  v.  North 
Carolina  Home  Ins.  Co.,  82  S.  E. 
409,  98  S.  C.  244. 

5.  Under  a  policy  providing  for 
notice  and  proof  of  loss,  held, 
that  a  sworn  subscribed  state- 
ment by  insured  claiming  a  total 
loss,  stating  that  the  origin  of 
the  fire  was  unknown,  and  that 
all  terms  of  the  policy  had  been 
complied  with,  was  a  reasonably 
full  and  exact  compliance  with 
the  provision.  Padgett  v.  North 
Carolina  Home  Ins.  Co.,  82  S. 
E.  409,  98  S.  C.  244. 

6.  An  insurer,  on  receiving  a  state- 
ment of  total  loss  from  insured, 
20  days  after  a  fire,  by  sending 
an  investigator,  who  talked  with 
insured  about  the  fire  and  at- 
tempted to  get  him  to  sign  a 
paper,  but  made  no  demand  for 
further  or  more  particular  proof 
of  loss,  thereby  waived  any 
ririit  to  such  further  or  partic- 
ular proof  of  loss.  Padgett  v. 
North  Carolina  Home  Ins.  Co., 
82  S.  E.  409,  98  S.  C.  244. 


7.  Where  there  was  nothing  in  the 
record  to  show  that  the  bene- 
ficiary was  bound  to  pay  the 
premium  on  the  accident  policy 
in  suit,  the  exclusion  of  a  ques- 
tion to  the  beneficiary  as  to 
whether  she  had  paid  the  pre- 
mium was  not  error.  Wylie  v. 
United  States  Health  $  Accident 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
273. 

8.  In  an  action  on  a  fire  policy, 
evidence  on  trial  held  to  suffi- 
ciently establish  the  loss.  Pad- 
gett v.  North  Carolina  Home 
Ins.  Co.,  82  S.  E.  409,  98  S.  C. 
244. 

9.  In  an  action  on  an  accident 
policy,  where  defendant's  wit- 
ness stated  that  he  went  to  see 
insured,  and  insured,  in  reply 
to  a  question,  stated  that  he  had 
paid  the  premium,  the  question 
of  the  payment  of  th$  premium 
became  one  for  the  jury,  though 
there  was  other  evidence  of 
nonpayment  Wylie  v.  United 
States  Health  <$*  Accident  Ins. 
Co.,  82  S.  E.  402,  98  S.  C.  278. 

10.  In  an  action  on  an  accident 
policy,  where  it  appeared  that 
a  check  for  part  of  the  policy 
had  been  delivered  by  the  in- 
surer's agent  to  insured  before 
his  death,  but  had  not  been 
cashed,  a  judgment  in  favor  of 
the  beneficiary  should  protect 
the  agent  of  the  insurer  against 
the  unpaid  check.  Wylie  v. 
United  States  Health  <£•  Acci* 
dent  Ins.  Co.,  82  S.  E.  402,  98 
S.  C.  278. 

11.  In  the  absence  of  a  stipulation 
in  contract  that  the  existence 
of  other  insurance  renders  the 
policy  void,  the  Court  cannot 
declare  the  policy  void  on  that 
ground.  Wylie  v.  U.  S.  Health 
$  Ace.  Ins.  Co.,  82  S.  E.  402,  98 
S.  C.  278. 

12.  Whether  or  not  a  release  was 
obtained  by  fraud,  being  sub- 
mitted to  the  jury,  without  ob- 
jection, and  there  being  evidence 
upon  that  issue,  the  jury  had 
the  right  to  decide  it  Wylie  v. 
U.  S.  Health  <t  Ace.  Ins.  Co., 
82  S.  E.  402,  98  S.  C.  278. 
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18.  Where  the  claimant  under  an 
insurance  policy  offered  to  re- 
turn a  cheque  given  him  as  the 
consideration  for  a  release,  he 
may  attack  the  release  for  fraud 
in  an  action  on  the  policy. 
Wylie  v.  U.  8.  Health  $  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
273. 

14.  The  contract  failing  to  stipu- 
late a  policy  of  accident  insur- 
ance was  to  take  effect  from  the 
time  of  delivery,  rather  than 
from  the  time  the  application 
was  accepted  and  the  policy 
issued,  injuries  occurring  after 
the  acceptance  of  the  applica- 
tion and  issuance  of  policy, 
though  before  its  delivery  to  the 
assured,  were  covered  bv  it. 
Wylie  v.  U.  8.  Health  $  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
273. 

15.  There  being  a  conflict  of  tes- 
timony as  to  whether  or  not  an 
insurance  premium  had  been 
paid,  that  issue  is  for  the  jury. 
Wylie  v.  U.  S.  Health  $  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
278. 

16.  There  being  no  provision  in 
the  contract  requiring  the  bene- 
ficiary under  a  policy  of  insur- 
ance to  pay  the  premium,  the 
question  whether  she  had  ever 
paid  it  was  irrelevant.  Wylie 
v.  U.  8.  Health  #  Ace.  Ins.  Co., 
82  S.  E.  402,  98  S.  C.  278. 

INTEREST. 

1.  Interest  is  not  recoverable  on 
an  open  account  where  the  con- 
tract does  not  expressly  provide 
therefor.  Paris  ML  Water  Co., 
v.  Camperdown  Mills,  82  S.  E. 
417,  98  S.  C.  804. 

INTERSTATE  COMMERCE. 

1.  The  authority  of  Congress  to 
regulate  interstate  and  foreign 
commerce  is  supreme  and  un- 
limited, except  by  the  Federal 
Constitution,  and  when  Congress 
legislates  upon  any  particular 
subject  of  such  commerce,  all 
conflicting  State  laws,  whether 
statute  or  common  law,  affect- 
ing the  same  subject  are  thereby 


superseded;  but,  in  the  absence 
of  such  legislation,  the  police 
power  of  the  State  remains  un- 
impaired. Varnville  Furniture 
Co.  v.  Charleston  £  W.  C.  Ry. 
Co.,  79  S.  E.  700*  98  S.  C.  63. 

2.  Penalties  incurred  under  Civ. 
Code  1912,  sec.  2573,  prior  to 
the  enactment  of  the  Carmack 
amendment  to  the  interstate 
commerce  law,  are  recoverable 
from  carriers  even  if  that  sec- 
tion is  superseded  and  annulled 
by  such  amendment.  Varnville 
Furniture  Co.  v.  Charleston  § 
W.  C.  Ry.  Co.,  79  S.  E.  700,  98 
S.  C.  68. 

3.  Civ.  Code  1912,  sec.  2573,  pre- 
scribing the  penalty  for  the 
failure  of  carriers  to  adjust 
claims  promptly,  held  not  incon- 
sistent with,  or  superseded  by, 
the  Carmack  amendment  to  the 
interstate  commerce  law,  and 
hence  to  be  valid  as  applied  to 
interstate  commerce.  Id.,  79  S. 
E.  700,  98  S.  C.  63. 

4.  Civ.  Code  1912,  sec.  2573,  and 
the  Carmack  amendment  to  the 
interstate  commerce  law  held 
not  inconsistent  as  to  the  carrier 
against  which  actions  for  loss 
or  damage  to  property  shall  be 
brought,  the  Carmack  amend- 
ment not  requiring  them  to  be 
brought  against  the  initial  car- 
rier, and  section  2578  not  re- 
quiring them  to  be  brought 
against  the  terminal  carrier. 
Id.,  79  S.  E.  700,  98  S.  C.  63. 

5.  Carmack  amendment  to  the  in- 
terstate commerce  law  held  to 
continue  all  rights  and  remedies 
for  the  redress  of  some  specific 
wrong  or  injury,  whether  given 
by  that  act,  by  State  statute,  or 
by  the  common  law,  not  incon- 
sistent with  the  rules  and  regu- 
lations prescribed  by  that  act. 
Id.,  79  S.  E.  700,  98  S.  C.  63. 

6.  Civ.  Code  1912,  sec.  2578,  im- 
posing a  penalty  for  the  failure 
of  carriers  to  adjust  claims  for 
overcharges  of  freight,  or  in- 
juries to  property,  promptly, 
held  valid  in  the  absence  of  ac- 
tion by  Congress  covering  the 
same  subject.     Varnville  Furnt-r 
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ture  Co.  v.  Charleston  $  W.  C. 
Ry.  Co.,  79  S.  E.  700,  98  S.  C.  68. 

7.  Civ.  Code  1912,  sec.  2578,  im- 
posing a  penalty  for  the  failure 
of  carriers  to  adjust  claims  for 
overcharges  of  freight,  or  in- 
juries to  property,  promptly, 
held  not  to  unlawfully  regulate 
or  unreasonably  burden  inter- 
state commerce.  Varnville  Fur- 
niture Co.  v.  Charleston  $  W.  C. 
R>1.  Co.,  79  S.  E.  700,  98  S.  C.  63. 

8.  Where  plaintiff  was  injured 
while  making  up  an  interstate 
train  his  rteht  to  recover  de- 
pended on  the  Federal  Employ- 
ers' Liability  Act,  which  super- 
seded provisions  of  the  State 
Constitution  as  to  assumed  risk. 
Bramlett  v.  Southern  Ry.  Co., 
82  S.  E.  501,  98  S.  C.  819. 

9.  Where  a  railroad  employee  en- 
gaged in  interstate  commerce 
leaves  no  dependent  relatives  so 
as  to  give  a  right  of  action  for 
his  death  under  the  Federal  Em- 
ployers' Liability  Act,  there  can 
be    no    recovery    under   a    State 

..statute  givinsr  a  right  of  action 
to  relatives  whether  dependent 
or  not.  Jones  v.*  Charleston  $ 
W.  C.  Ry.  Co.,  82  S.  E.  415,  98 
S.  C.  197.       • 

10.  The  Carmack  amendment,  June 
29.  1906,  c.  8591,  sec.  7,  84  Stat. 
598     (U.    S.    Comp.    St.    Supp. 

1911,  p.  1807),  to  the  interstate 
commerce  act,  February  4,  1887, 
c.  104,  sec.  20,  24  Stat.  886  (U. 
S.  Comp.  St.  1901,  p.  8169), 
imposing  a  liability  for  damage 
to  poods  shipped  upon  the 
initial  carrier,  and  provid:ng 
that  it  shall  not  deprive  the 
owner  of  any  right  which  he 
h°d  unnVr  the  existing  law,  does 
not  deprive  a  consignee  of  his 
ri^ht  to  a  penalty  for  failure 
of  the  terminal  ^arrer  to  pay 
the  damages  to  the  shipment  or 
to  inform  the  consi<mee  of  whi^h 
carrier  caused  the  damage,  given 
bv  act  F^bruarv  15,  1910  (26 
St"t.  at  Lar*e,  p.  717,  Civ.  Code 

1912,  sec.  2572),  since  th»  two 
statutes  refer  to  the  liability  of 
f*;flv*.pnt  cprri>rs.  DuPre  v. 
C.  JUT.  Sr  L.  R.  R.  Co.,  79  S.  E. 
810,  98  S.  C.  468. 


ISSUES. 

1.  The  rights  of  a  purchaser  enter- 
ing into  and  remaining  in  pos- 
session of  the  land  claiming 
under  the  contract  to  purchase 
are  equitable  and  are  triable  by 
the  Court  and  not  by  a  jury. 
Mitchell  v.  Hamilton,'  82  S.  E. 
425,  98  S.  C.  289. 

2.  While  legal  and  equitable  issues 
may  be  disposed  of  in  one  suit, 
the  legal  must  be  submitted  to 
a  jury,  while  the  equitable  must 
be  tried  by  the  Court,  unlesa 
issues  are  framed  as  provided 
by  law.  Id.,  82  S.  E.  425,  98 
S.  C.  289. 

8.  Where  a  party  desiring  that 
certain  issues  be  submitted  to 
a  jury,  on  appeal  to  the  Circuit 
Court,  fails  to  comply  with  Cir- 
cuit Court  rule  28  as  to  notice, 
his  exceptions  to  the  Court's 
failure  to  submit  such  issues  to 
a  jury  will  be  overruled.  In  re 
Williams'  Estate,  82  S.  E.  402, 
98  S.  C.  211. 

4.  Where  a  dispute  arises  as  to 
right  to  ride  on  the  ticket  pre- 
sented, the  conductor  not  having 
heeded  the  explanations  given, 
or  investigated  them,  but  ejected 
the  passenger,  the  reasonable- 
ness of  the  explanations  is  for 
the  jury.  McKeown  v.  South- 
ern Ry.  Co.,  82  S.  E.  437,  98 
S.  C.  838. 

5.  There  being  a  conflict  of  testi- 
mony as  to  terms  of  contract  in 
question,  and  as  to  the  assign- 
ment of  the  chose  in  action  to 
plaintiff,  it  was  error  to  direct 
verdict  for  plaintiff.  Gregory- 
Conner  Mule  Co.  v.  Roddey,  78 
S.  E.  876,  98  S.  C.  347. 

6.  In  our  Courts,  if  there  is  any 
evidence  unon  an  issue  it  should 
be  submitted  to  the  jurv.  May- 
b"nk  *  Co.  v.  Rogers.  82  S.  E. 
422,  98  S.  C.  279.  * 

7.  On  motion  for  nonsuit,  the  evi- 
dence and  all  inferences  from 
it  must  be  taken  most  stronarly 
aarainst  defendant,  and  where 
there  is  some  evidence  of  every 
fact  essential  to  a  recovery,  the 
motion  must  be  denied.    Sturdy- 
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vin  v.  A.  §  C.  A.  L.  R.  R.  Co., 
82  S.  E.  275;  98  S.  C.  125. 

8.  Whether  a  railroad  company 
was  negligent  in  failing  to  pro- 
vide handrails  and  running 
boards  at  the  sides  of  the  tender 
of  switch  engines,  held,  under 
the  evidence,  for  the  jury. 
Sturdy  vin  v.  A.  <$•  C.  A.  L.  R.  R. 
Co.,  82  S.  E.  422,  98  S.  C.  125. 

9.  There  being  a  conflict  of  testi- 
*  mony  as  to  whether  or  not  an 

insurance  premium  had  been 
paid,  that  issue  is  for  the  jury. 
Wylie  v.  U.  8.  Health  $  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
273. 

10.  If  there  is  no  competent  evi- 
dence .to  go  to  the  jury  a  non- 
suit should  be  granted.  Thorn- 
ton v.  8.  A.  L.  Ry.,  82  S.  E. 
483,  98  S.  C.  848. 

JUDGE. 

1.  A  Circuit  Judge  at  chambers  in 
another  circuit  than  the  one  in 
which  action  is  pending,  with- 
out notice  to  the  adverse  party 
or  his  attorney  and  without  a 
showing  that  there  is  no  resi- 
dent or  presiding  Judge  in  that 
Circuit,  has  no  right  to  set  aside 
orders  made  by  the  Court  in  the 
cause.  Beckwith  v.  Martin,  82 
S.  E.  414,  98  S.  C.  188. 

JUDGMENT. 

See  Execution. 

1.  A  Circuit  Judge  has  no  power 
at  chambers  to  set  aside  a  judg- 
ment, that  being  a  matter  to  be 
acted  upon  in  Court.  Beckwith 
v.  Martin,  82  S.  E.  414,  98  S.  C. 
188. 

2.  A  judgment .  in  claim  and  de- 
livery, in  which  the  right  to 
damages  for  an  excessive  levy 
under  a  distress  warrant  was 
not  litigated,  was  not  res  judi- 
cata as  to  such  damages  in  an 
action  for  excessive  distress, 
though  the  question  might  have 
been  litigated  in  the  first  action. 
Cannon  v.  Cox,  82  S.  E.  399,  98 
S.  C.  185. 

8.  The  procedure  prescribed  by 
Code  Civ.  Proc.  1912,  sees.  347- 
849,  for  the   revival  of  an  exe- 


cution, must  be  taken  within  ten 
years  after  judgment.  First 
Nat.  Bank  v.  Carolina  Midland 
Warehouse  Co.,  82  S.  E.  405, 
98  S.  C.  168. 

4.  In  an  action  on  an  accident 
policy,  where  it  appeared  that 
a  check  for  part  of  the  policy 
had  been  delivered  by  the  in- 
surer's agent  to  insured  before 
his  death,  but  had  not  been 
cashed,  a  judgment  in  favor  of 
the  beneficiary  should  protect 
the  agent  of  the  insurer  against 
the  unpaid  check.  Wylie  v. 
United  States  Health  $  Acci- 
dent Ins.  Co.,  82  S.  E.  402,  98 
S.  C.  273. 

5.  A  sentence  by  a  magistrate  of 
24  hours  imprisonment  for  a 
contempt  of  Court  is  excessive. 
State  v.  Bamett,  82  S.  E.  795, 
98  S.  C.  422. 

JUDICIAL  SALES. 

1.  Petitioner's  assignor,  though  en- 
titled to  one-third  the  net  bal- 
ance of  the  resale  of  property 
after  a  mortgage  shall  have  been 
deducted,  could  not,  before  such 
resale,  demana  that  any  certain 
part  of  the  proceeds  be  paid  to 
her,  she  being  the  purchaser  at 

•  the  first  sale,  and  the  resale  be- 
ing at  her  risk.  Ex  parte  HoU 
rnan,  81  S.  E.  518,  98  S.  C.  97. 

2.  Where  petitioner's  assignor, 
though  entitled  to  one-third  the 
proceeds  of  a  resale  of  property 
in  litigation,  could  not  demand 
any  certain  part  of  the  pro- 
ceeds until  after  such  resale, 
neither  could  petitioner,  the 
assignee;  their  rights  being  the 
snme.  Id.,  81  S.  E.  518,  98 
S.  C.  97. 

JURISDICTION.  ' 

1.  Where  a  case  is,  by  consent, 
marked  "heard"  in  open  Court, 
and  referred  to  a  referee  to  take 
and  report  the  testimony  to  the 
presiding  Judge,  a  decree  by 
such  Judge  based  on  such  re- 
port is  to  be  regarded  as  ren- 
dered in  open  Court.  Lummus 
Gin  Co.  v.  Counts,  82  S.  E.  891, 
98  S.  C.  186. 
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2.  Under  Const.,  art.  I,  sec.  17, 
providing  that  no  person  shall 
be  held  to  answer  for  a  crime 
except  in  the  county  where  the 
crime  shall  have  been  committed, 
the  right  of  a  party  to  be  tried 
in  a  county  where  the  crime  was 
committed  is  jurisdictional,  and 
hence  defendant  could  not  be 
lawfully  convicted  in  L.  county 
for  selling  a  mortgaged  mule  in 
C.  county.  State  v.  McCoy,  82 
S.  E.  280,  98  S.  C.  133. 

3.  A  Judge  in  another  Circuit  than 
that  in  which  a  cause  is  pending, 
has  no  jurisdiction  to  make  an 
order  in  such  cause,  without  evi- 
dence to  show  that  there  is  no 
Judge  in  the  Circuit  where  cause 
is  pending.  Beckwith  v.  Mar- 
lin,  82  S.  E.  414,  98  S.  C.  183. 

4.  An  order  should  not  be  made, 
after  default  has  occurred,  ex- 
tending time  within  which  to 
answer,  without  notice  to  plain- 
tiff, lb.,  82  S.  E.  414,  98  S.  C. 
183. 

5.  A  judgment  cannot  be  vacated 
or  set  aside  at  chambers.     lb. 

6.  An  order  of  one  Circuit  Judge 
cannot  be  reviewed,  modified  or 
changed  by  another  Circuit 
Judge.  Beckwith  v.  Martin,  82 
S.  E.  414,  98  S.  C.  183. 

7.  In  a  prosecution  for  unlawful 
entry  on  lands  of  another,  the 
magistrate's  Court  is  not  de- 
prived of  jurisdiction  by  tender 
of  issue  as  to  title.  State  v. 
Richardson,  82  S.  E.  358,  98 
S.  C.  147. 

See  Corporations:  Actions  Against. 
Hayes  v.  S.  A.  L.  Ry.,  81  S.  E. 
1102,  98  S.  C.  6. 

JURY. 

}.  The  rights  of  a  purchaser  enter- 
.  ing  into  and  remaining  in  pos- 
session of  the  land  claiming 
under  the  contract  to  purchase 
are  equitable  and  ore  triable  by 
the  Court  and  not  by  a  jury. 
Mitchell  v.  Hamilton'  82  S.  E. 
425,  98  S.  C.  289. 
2.  While  le$ral  and  equitable  issues 
may  be  disposed  of  in  one  suit, 
the  legal  must  be  submitted  to 
a  jury,  while  the  equitable  must 


be  tried  by  the  Court  unless 
issues  are  framed  as  provided 
by  law.  Id.,  82  S.  E.  425,  98 
S.  C.  289. 

8.  The  Constitution  guaranteeing 
accused  in  criminal  cases  the 
right  of  trial  by  jurors,  it  is 
error  for  a  magistrate  to  re- 
quire a  defendant,  demanding  a 
jury,  to  pay  the  jurors ;  the  in- 
ference from  the  absence  of  pro- 
vision for  payment  of  jurors  be- 
ing that  they  are  to  serve  with- 
out pay.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

4.  The  refusal  of  a  motion  to  per- 
mit a  jury  to  leave  the  court- 
house, and  to  inspect  the  locus 
where  an  injury  occurred  is 
within  the  discretion  of  the  trial 
Judge,  and  no  abuse  of  discre- 
tion is  shown  in  this  case. 
Thornton  v.  Spartan  Mills,  82 
S.  E.  414,  98  S.  C.  262. 

LACHES. 

1.  Creditors  having  failed  to  in- 
stitute a  suit  until  1910  to  set 
aside  certain  alleged  fraudulent 
conveyances  executed  in  1894  and 
1896,  respectively,  held  barred 
by  laches.  Tucker  v.  Weather*- 
bee,  82  S.  E.  638,  98  S.  C.  402. 

LANDLORD   AND  TENANT. 

1.  Evidence  in  an  action  under 
Civ.  Code  1912,  sec.  8520,  for 
punitive  damages  for  an  exces- 
sive distress  for  rent,  held  to 
authorize  submitting  to  the  jury 
whether  defendant  acted  in 
reckless  disregard  of  plaintiff's 
rights.  Cannon  v.  Cox,  82  S.  E. 
899,  98  S.  C.  185. 

2.  Where  the  levy  under  a  dis- 
tress warrant  is  excessive,  the 
person  procuring  the  levy  is 
liable  as  a  trespasser  ab  initio. 
Id.,  82  S.  E.  899,  98  S.  C.  185. 

3.  In  an  action  for  actual  and 
punitive  damages  for  excessive 
distress  for  rent,  evidence  that 
defendant  was  reckless  in  ascer- 
taining the  amount  due  and  dis- 
trained for  an  excessive  sum  is 
admissible  to  sustain  the  claim 
for  punitive  damages.  Td.,  82 
S.  E.  899,  98  S.  C.  185. 
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LIMITATION  OF  ACTIONS. 

1.  A  suit  to  set  aside  alleged 
fraudulent  conveyances  is  within 
the  six-vear  statute  of  limita- 
tions (Code  Civ.  Proc.  1912,  sec. 
187,  subd.  6).  Tucker  v.  Weath- 
ersbee,  82  S.  E.  688,  98  S.  C.  402. 

2.  Where  two  actions  for  recovery 
of  land  were  discontinued,  a  sub- 
sequent action  against  the  same 
defendant  by  the  same  plaintiffs 
for  partition,  though  defendant 
in  possession  has  no  interest  in 
the  land,  is  for  the  recovery  of 
the  land  and  cannot  be  main- 
tained under  the  rule  that  one 
may  not  for  the  third  time  be 
brought  into  Court  in  ejectment. 
Mitchum  v.  Shaw,  82  S.  E.  401, 
98  S.  C.  175. 

8.  A  suit  against  executors  for  an 
accounting  of  decedent's  acts  as 
guardian  for  a  minor  is  one  to 
recover  a  "debt"  within  Civ. 
Code  1912,  sec.  8962,  and  cannot 
be  brought  within  12  months 
from  the  death  of  decedent. 
Beach  v.  Addison,  82  S.  E.  428, 
98  S.  C.  215. 

See  Adverse  Possession. 

LIMITATIONS  OF  ESTATES. 

1.  A  deed  from  husband  to  wife, 
conveying  the  land  to  her  "and 
the  heirs  of  my  body  begotten  in 
wedlock  with  my  wife,"  held, 
when  construed  with  the  war- 
ranting part,  which  was  to  the 
wife  "and  her  heirs  as  above 
stated  and  her  heirs  and  as- 
signs," to  convey  a  fee  condi- 
tional to  the  wife,  so  that  the 
land,  on  her  death  without  dis- 
posing of  it,  passed  to  her  chil- 
dren begotten  of  the  grantor. 
Church  v.  Moody,  82  S.  E.  428, 
98  S.  C.  234. 

2.  Where  land  was  conveyed  to  a 
woman  and  to  her  bodily  heirs 
and  assigns  forever,  she  took  a 
fee  conditional,  and  might,  at 
common  law,  upon  the  birth  of 
lawful  issue,  convey  the  land  in 
fee  simple.  Crawford  v.  Mas- 
ters, 82  S.  E.  798,  98  S.  C.  458. 

8.  Though  Civ.  Code  1912,  sec. 
8562,  making  illegitimate  chil- 
dren heirs  of  the  mother,  applies 


to  a  previous  conveyance  of  land 
to  a  woman  and  her  bodily  heirs, 
and  enables  her  to  convey  a  fee 
simple  upon  the  birth  of  illegit- 
imate issue,  the  statute  is  not 
retroactive.  Crawford  v.  Mas- 
ters, 82  S.  E.  798,  98  S.  C.  458. 
4.  Under  Civ.  Code  1912,  sec.  8562, 
providing  that  any  illegitimate 
child  whose  mother  shall  die  in- 
testate and  possessed  of  real 
property  shall  be  an  heir  to  such 
property,  a  woman  to  whom  a 
fee,  conditional  on  the  birth  of 
bodily  heirs  was  conveyed  may, 
after"  the  birth  of  illegitimate 
child,  convey  a  fee  simple.  Craw- 
ford v.  Masters,  82  S.  E.  798,  98 
S.  C.  458. 

LOGS  AND  LOGGING. 

1.  Under  a  contract  providing  that 
C.  ws  not  to  cut  or  sell  any  live 
pine  timber  for  five  years,  except 
with  the  written  consent  of  K., 
and  that,  when  sold  or  delivered, 
C.  should  pay  K.  a  commission 
of  5  per  cent,  on  all  timber  sold, 
K.  was  not  entitled  to  a  commis- 
sion on  timber  sold  more  than 
five  years  after  execution  of  the 
contract.  Keenan  v.  Matthews, 
82  S.  E.  481,  98  S.  C.  226. 

2.  In  a  suit  for  the  forfeiture  of 
a  conveyance  of  standing  timber 
on  the  ground  that  the  purchaser 
and  his  assignee  had  not  com- 
menced to  cut  and  remove  the 
timber  within  a  reasonable  time, 
evidence  that  the  purchaser  and 
the  assignee  had  consulted  an 
attorney  before  the  execution  of 
the  conveyance  as  to  the  legal 
effect  thereof  was  inadmissible. 
Min8hew  v.  A.  C.  L.  Corp.,  81  S. 
E.  1027,  98  S.  C.  8. 

8.  Where  a  conveyance  of  standing 
timber  was  silent  as  to  when  the 
purchaser    should    commence    to 
cut  and  remove  the  timber,  the 
cutting    and    removal    must    be 
,       within  a  reasonable  time.     Min- 
I       shew  v.  A.  C.  L.  Corp.,  81  S.  E. 
,        1027,  98  S.  C.  8. 
4.  An  assignee  of  a  purchaser  of 
standing    timber    is    chargeable 
with   knowledge    of   the    proper 
legal  construction  of  the  convey- 
ance silent  as  to  time  when  the 
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cutting  and  removal  should  com- 
mence. Minshew  v.  A.  C.  L. 
Corp.,  81  S.  E.  1027,  98  S.  C.  8. 

5.  Where  a  forfeiture  of  a  convey- 
ance of  standing  timber  was 
sought  on  the  ground  that  the 
purchaser  and  his  assignee  had 
not  begun  to  cut  and  remove  the 
timber  within  a  reasonable  time, 
evidence  that  the  grantor  at  the 
time  of  the  execution  of  the  con- 
veyance was  led  to  believe  by 
the  purchaser  that  a  mill  would 
be  erected  in  the  near  future 
near  the  timber  sold  was  admis- 
sible as  bearing  on  the  question 
of  reasonable  time  within  which 
the  timber  should  be  cut  and 
removed.  Minshew  v.  A.  C.  L. 
Corp.,  81  S.  E.  1027,  98  S.  C.  8. 

6.  A  conveyance  of  standing  tim- 
ber silent  as  to  the  time  when 
the  purchaser  should  begin  to 
cut  and  remove  the  timber,  but 
providing  that  the  time  limit 
should  be  five  years  from  the 
beginning  of  the  cutting  and  re- 
moval, which  might  be  extended 
on  the  payment  by  the  purchaser 
of  interest  on  the  purchase  price, 
calls  for  the  beginning  of  the 
cutting  and  removal  of  the  tim- 
ber within  a  reasonable  time, 
and,  where  the  purchaser  and  his 
assignee  failed  for  twelve  years 
to  begin  to  cut  and  remove  the 
timber  and  did  not  offer  to  pay 
the  interest  on  the  price,  a  for- 
feiture of  the  conveyance  was 
warranted.  Minshew  v.  A.  C.L. 
Corp.,  81  S.  E.  1027,  98  S.  C.  8. 

7.  A  vendor  of  standing  timber 
may  sue  for  a  forfeiture  of  the 
conveyance  based  on  the  failure 
of  the  purchaser  and  his  aj* 
signee  to  begin  to  cut  and  re- 
move timber  within  a  reasonable 
time,  without  first  giving  notice 
to  the  purchaser  or  assignee  to 
begin  to  remove  the  timber  pur- 
suant to  the  conveyance  silent  as 
to  the  time  when  the  cutting  and 
removal  should  begin.  Minshew 
v.  A.  C.  L.  Corp.,  82  S.  E.  1027, 
98  S.  C.  8. 

8.  A  contract  for  the  sale  of  stand- 
ing timber  silent  as  to  the  time 
when  the  purchaser  should  begin 
to  cut  and  remove   the  timber, 


but  stipulating  that  the  time 
limit  should  be  five  years  from 
the  time  the  purchaser  begins 
the  cutting  and  removal,  subject 
to  extensions  from  year  to  year 
on  the  payment  by  the  purchaser 
of  interest  on  the  price,  is  not  an 
absolute  conveyance  in  fee,  but 
is  in  the  nature  of  a  lease,  and 
the  purchaser  failing  to  remove 
the  timber  within  a  reasonable 
time  has  no  interest  therein. 
Minshew  v.  A.  C.  L.  Corp.,  82 
S.  E.  1027,  98  S.  C.  8. 

MAGISTRATES. 

1.  Code  Civ.  Proa  1912,  sec.  88, 
relative  to  answers  in  magis- 
trates' Courts  showing  that  the 
title  to  real  estate  is  in  question, 
held  inapplicable  to  criminal 
cases,  and  the  magistrate  in  such 
a  case  properly  refused  to  coun- 
tersign such  an  answer.  State 
v.  Richardson,  82  S.  E.  853,  98 
S.  C.  147. 

2.  The  Governor  has  no  power  to 
suspend  a  magistrate,  without 
first  giving  him  a  reasonable 
opportunity  to  be  heard  on  the 
charge  of  misconduct.  Sullivan 
v.  King,  82  S.  E.  408,  98  S.  C. 
314. 

3.  The  action  of  the  Governor  in 
suspending  a  magistrate,  without 
giving  him  notice  and  an  oppor- 
tunity to  be  heard,  after  the 
magistrate  made  return  and  a 
rule  to  show  cause  and  appeared 
in  person  and  by  attornev,  is 
void.  Id.,  82  S.  E.  408.  98  *S.  C. 
314. 

4.  An  attorney  filing  an  affidavit 
charging  a  magistrate  with  di- 
recting a  constable  to  influence 
a  juror,  and  with  being  prompted 
by  malice  and  improper  motives 
in  his  rulings,  without  stating 
the  facts  with  such  definiteness 
as  would  warrant  the  inference, 
if  they  were  true,  that  the  charge 
was  well  founded,  is  guilty  of  a 
contempt  of  Court.  State  v.  Bar- 
nett,  82  S.  E.  795,  98  S.  C.  422. 

5.  Rulings  of  a  magistrate  on  a 
former  trial,  reviewable  on  ap- 
peal, do  not  afford  basis  for 
motion  to  obtain  a  chancre  of 
venue  on  the  ground  of  prejudice 
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of  the  magistrate.    State  v.  Bar- 
net  t,  82  S.  E.  795,  98  S.  C.  422. 

6.  A  defendant  in  a  criminal  case 
in  a  magistrate's  Court  cannot 
be  required  to  pay  jury  fees  or 
costs  on  demanding  a  trial  by 
jury,  to  which  he  is  entitled 
under  the  Constitution.  State  v. 
Barnett,  82  S.  E.  795,  98  S.  C. 
422. 

7.  It  is  improper  for  a  magistrate 
to  argue  a  cause  on  appeal,  in 
support  of  the  judgment  ren- 
dered by  him,  and  which  should 
be  considered  upon  the  return 
made  by  him  to  the  appellate 
tribunal.  State  v.  Barnett,  82 
S.  E.  795,  98  S.  C.  422. 

8.  Under  Cr.  Code  1912,  sec.  94, 
providing  that  the  party  appeal- 
ing from  a  magistrate's  Court 
shall  serve  a  notice  of  appeal 
stating  the  ground  thereof,  sec- 
tion 95,  requiring  the  magistrate 
to  file  in  the  office  of  the  clerk 
of  Court  such  notice  with  the 
record  and  statement  of  all  pro- 
ceedings in  the  case  and  the  tes- 
timony in  writing  taken  at  the 
trial,  and  signed  by  the  wit- 
nesses, and  section  98,  providing 
that  the  appeal  shall  be  heard 
by  the  Court  of  General  Ses- 
sions upon  the  grounds  of  excep- 
tions made,  and  upon  the  papers 
thereinbefore  required,  without 
the  examination  of  witnesses  in 
such  Court,  affidavits  submitted 
by  accused  when  his  appeal  was 
heard  in  the  Circuit  Court,  con- 
tradicting the  magistrate's  report 
of  the  testimony,  constituted  no 
part  of  the  proceedings  upon 
which  the  appeal  was  to  be  heard, 
and  the  Court  properly  refused 
to  consider  them.  State  v.  Rich- 
ardson, 82  S.  E.  353,  98  S.  C.  147. 

9.  Code  Civ.  Proc.  1912,  sec.  407, 
providing,  relative  to  appeals  to 
the  Circuit  Court  from  an  in- 
ferior Court,  that  if  the  appeal 
is  founded  on  an  error  of  fact 
not  affecting  the  merits  of  the 
action,  and  not  within  the  knowl- 
edge of  the  magistrate,  the  Court 
may  determine  the  alleged  error 
of  fact  on  affidavits,  or,  in  its 
discretion  upon  examination  of 
witnesses,    does    not    apply    to 

86—98. 


criminal  cases  in  view  of  section 
8,  which  provided  that  that  Code 
is  divided  into  two  parts,  and 
that  the  first  relates  to  Courts  of 
justice  and  their  jurisdiction, 
and  the  second  to  civil  actions; 
section  407  being  in  the  second 
part.  State  v.  Richardson,  82  S. 
E.  858,  98  S.  C.  147. 

MANDAMUS. 

1.  A  continuance  is  properly  re- 
fused when  asked  to  obtain  time 
to  move  for  a  writ  of  man- 
damus, to  which  the  party  is 
not  entitled,  because  of  his  rem- 
edy by  appeal.  State  v.  Bar- 
nett, 82  S.  E.  795,  98  S.  C.  422. 

MASTER  AND  SERVANT. 

1.  In  an  action  for  the  balance  due 
under  an  employment  contract, 
the  only  issue  being  whether 
plaintiff's  compensation  was  to 
be  based  solely  on  commissions, 
or  whether  defendant  undertook 
that  it  should  not  be  less  than  a 
certain  amount,  evidence  as  to 
the  salary  plaintiff  received  after 
he  quit  defendant's  service  was 
properly  excluded.  Crawford  v. 
Rice  $  Hut  chins  Baltimore  Co., 
82  S.  E.  278,  98  S.  C.  121. 

2.  The  duty  of  an  employer  to  fur- 
nish reasonably  safe  appliances 
depends,  not  only  on  the  service 
required,  but  also  on  how  the 
service  is  customarily  performed 
with  the  knowledge  and  acquies- 
cence of  the  employer.  Sturdy- 
vin  v.  Atlanta  <$•  C.  Air  Line  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

8.  Under  the  Constitution,  the  de- 
fense of  assumption  of  risk  is 
not  available  to  a  railroad  com- 
pany when  sued  by  an  employee 
for  a  personal  injury.  Stvrdy- 
vin  v.  Atlanta  §  C.  Air  Line  Ry. 
Co.,  following  Yovnqblood  v. 
Smith  Carolina  $  O.  R.  Co.,  60 
S.  C.  9,  38  S.  E.  232,  85  Am.  St. 
Rep.  824,  82  S.  E.  275,  98  S.  C. 
125. 

4.  In  an  action  against  a  railroad 
company  for  injuries  to  a  brake- 
man  while  assisting  in  operating 
a  switch  engine,  evidence  held  to 
support  a  finding  that  the  negli- 
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gent  failure  to  provide  a  safe 
place  to  work  was  the  proximate 
cause  of  the  accident.  Sturdy- 
vin  v.  Atlanta  §  C.  Air  Line  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

5.  The  negligence  of  a  railroad 
company  in  failing  to  provide 
handrails  and  running  boards  at 
the  sides  of  the  tender  of  switch 
engines  cannot  be  determined 
conclusively  by  what  other  rail- 
road companies  do  or  fail  to  do, 
but  the  fact  that  two  railroad 
systems  had  so  placed  handrails 

•  and  running  boards  has  some 
bearing  on  the  issue.  Sturdyvin 
v.  Atlanta  $  C.  Air  Line  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

6.  In  an  action  against  a  railroad 
company  for  injuries  to  a  brake- 
man  while  assisting  in  operating 
a  switch  engine,  evidence  held  to 
support  a  finding  of  negligent 
failure  to  provide  a  safe  place 
to  work.  Id.,  82  S.  E.  275,  98 
S.  C.  125. 

7.  Whether  a  railroad  company 
was  negligent  in  failing  to 
provide  handrails  and  running 
boards  at  the  sides  of  the  tender 
of  switch  engines  held  for  the 
jury.  Sturdyvin  v.  Atlanta  £ 
C.  Air  Line  Ry.  Co..  82  S.  E. 
275,  98  S.  C.  125. 

8.  It  is  not  contributory  negli- 
gence, as  matter  of  law,  for  a 
brakeman  assisting  in  operating 
a  switch  engine  to  get  on  or  off 
a  moving  engine,  unless  the  situ- 
ation is  such  as  to  make  the 
danger  apparent  to  a  man  of 
ordinary  prudence.  Sturdyvin  v. 
Atlanta  Sc  C.  Air  Line  Ry.  Co., 
82  S.  E.  275,  98  S.  C.  125. 

9.  Whether  a  brakeman,  injured 
while  assisting  in  operating  a 
switch  engine,  was  guilty  of  con- 
tributory negligence  in  attempt- 
ing to  mount  the  engine  while  in 
motion  held  for  the  jury.  Id., 
82  S.  E.  275,  98  S.  C.  125. 

10.  In  an  action  for  the  wrongful 
death  of  a  locomotive  fireman, 
killed  when  his  engine  was  de- 
railed at  a  burning  trestle,  where 
it  appeared  that  immediately 
after  another  engine  had  passed 
over  thr  trestle  it  was  discov- 
ered to  be  on  fire,  testimony  of 


a  witness  that  he  saw  places 
near  by  where  fire  had  been 
dropped  is  admissible  as  tending 
to  show  the  origin  of  the  fire. 
Bennett  v.  Southern  Ry. — Caro- 
lina Division,  89  S.  E.  710,  98  S. 
C.  42. 

11.  In  an  action  for  the  death  of 
a  locomotive  fireman,  who  was 
killed  when  the  engine  was  de- 
railed at  a  burning  trestle,  evi- 
dence of  the  engineer's  reputa- 
tion for  carefulness  is  inadmis- 
sible. Bennett  v.  Southern  Ry. — 
Carolina  Division,  79  S.  E.  710, 
98  S.  C.  42. 

12.  The  Federal  Employers*  Lia- 
bility Act  being  general  in  its 
terms,  the  rules  of  evidence  as 
to  the  quantity  of  proof  neces- 
sary to  make  out  a  prima  facie 
case  of  negligence  is  that  which 
prevails  in  the  State  where  the 
action  is  brought.  Bennett  v. 
Southern  Ry. — Carolina  Divi- 
sion, 79  S.  E.  710,  98  S.  C.  42. 

18.  The  provisions  of  the  Federal 
Employers'  Liability  Act  (85  U. 
S.  Stat,  at  Large  65,  chap.  149, 
U.  S.  Comp.  Stats.  Supp.  1911, 
p.  1182)  cover  the  entire  subject 
of  the  liability  of  railroad  com- 
panies to  their  employees  while 
engaged  in  interstate  commerce, 
and  supersede  the  prior  State 
law  upon  that  subject.  Jones  v. 
C.  $  W.  C.  Ry.  Co.,  82  S.  E.  415, 
98  S.  C.  197. 

14.  Testimony  that  the  surviving 
brother  of  deceased  had  been  for 
some  time,  and  was  still  at  time 
of  trial,  sick  and  unable  to  work 
does  not  show  him  to  have  been 
dependent  on  deceased  within 
the  meaning  of  the  Federal  Em- 
ployers' Liability  Act  Jones  v. 
C.  &  W.  C.  Ry.  Co..  82  S.  E.  415, 
98  S.  C.  197. 

15.  Where  a  servant  hired  from 
month  to  month  breaches  his 
contract  of  employment,  leaving 
during  the  month,  he  cannot  re- 
cover upon  a  quantum  meruit 
for  services  rendered.  Daly  v. 
Jefferson  Hotel  Co.,  82  S.  E.412, 
98  S.  C.  222. 

16.  In  an  action  by  a  servant  for 
compensation  for  services  ren- 
dered under  a  contract,  which  he 
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breached,  proof  of  the  contract 
is  not  proof  of  the  value  of  the 
services  rendered  which  will  sup- 
port a  recovery.  Daly  v.  Jeffer- 
son Hotel  Co.,  82  S.  E.  412,  98 
S.  C.  222. 

17.  Evidence,  on  an  issue  whether 
an  employee  was  discharged  or 
voluntarily  quit  the  master's  ser- 
vice, held  sufficient  to  show  he 
was  discharged.  Champion  v. 
Hermitage  Cotton  Mills,  82  S.  E. 
672,  98  S.  C.  418. 

18.  One  though  paid  by  the  piece, 
instead  of  by  time,  is  a  laborer 
for  *Svages,"  within  Civ.  Code 
1912,  sec.  8812,  providing  a  pen- 
alty for  failure  to  pay  on  de- 
mand, to  a  discharged  laborer, 
the  wages  due  him.  Champion 
v.  Hermitage  Cotton  Mills,  82 
S.  E.  672,  98  S.  C.  418. 

19.  Where  the  servant  of  a  rail- 
road was  run  down  in  the  yards, 
but  there  were  no  eyewitnesses 
to  his  death,  it  will  not  be  pre- 
sumed that  he  intended  to  com- 
mit suicide,  and  threw  himself 
under  the  cars,  but  it  will  be 
presumed  that  he  was  attempt- 
ing to  carry  out  his  duties  with 
due  care.  Thornton  v.  8.  A.  L. 
Ry.,  82  S.  E.  433,  98  S.  C.  848. 

20.  Under  the  Federal  Employers' 
Liabilitv  Act  (act  Feb.  22,  1908, 
c.  149,  '35  Stat.  65,  U.  S.  Comp. 
St.  Supp.  1911,  p.  1822),  a  serv- 
ant does  not  assume  the  risk 
of  injuries  occasioned  by  the 
master's  negligence.  Thornton  v. 
S.  A.  L.  Ry.,  82  S.  E.  433,  98 
S.  C.  348. 

21.  An  incidental  remark  in  con- 
nection with  charge  on  assump- 
tion of  risks  "that  does  not 
mean  the  person  assumes  the 
risks  of  negligence"  cannot  rea- 
sonably be  supposed  to  have 
affected  the  verdict,  where  the 
law  with  reference  to  that  de- 
fense was  fully  covered  in  the 
general  charge,  and  special  in- 
structions given  on  request  of 
appellant.  Thornton  v.  Spartan 
Mills,  82  S.  E.  414,  98  S.  C.  262. 

22.  It  is  not  to  be  reasonably  sup- 
posed that  a  reference  to  the 
policy  of  Congress  as  to  the  doc- 
trine of  contributory  negligence 


affected  the  verdict,  where  the 
jury  were  instructed  that  they 
were  bound  by  the  law  of  thib 
State,  and  if  the  evidence  proved 
that  plaintiff  was  guilty  of  con- 
tributory negligence,  she  could 
not  recover.  Thornton  v.  Spar- 
tan Mills,  82  S.  E.  414,  98  S.  C. 
262. 

23.  Where  a  defective  board  on  the 
end  of  an  engine  tender  from 
which  plaintiff  fell,  was  referred 
to  interchangeably  as  a  "foot- 
board" and  a  "running  board"  by 
defendant's  counsel,  he  was  not 
entitled  to  a  ruling  that  plaintiff 
was  not  within  the  Federal  Em- 
ployers' Liability  Act,  because 
such  act  does  not  apply  to  "foot- 
boards." Bramlett  v.  Southern 
Rtf.  Co,,  82  S.  E.  501,  98  S.  C. 
319. 

24.  Whether  a  defective  board  on 
the  tender  of  an  engine  on  which 
plaintiff  attempted  to  jump  and 
was  injured  was  a  "running- 
board"  within  Federal  Employ- 
ers' Liability  Act,  prohibiting 
the  use  of  defective  running 
boards,  was  for  the  jury.  Bram- 
lett v.  Southern  Ry.  Co.,  82  S.  E. 
501,  98  S.  C.  819. 

MORTGAGES. 

1.  WThere  a  mortgagor  agreed  to 
convey  part  of  his  land  to  de- 
fendants upon  their  payment  of 
part  of  the  mortgage,  and  the 
agreement  was  recorded,  a  mort- 
gage subsequently  given  is  sub- 
ject to  the  agreement.  Kirven 
v.  Wilds,  82  S.  E.  678,  98  S.  C. 
468. 

2.  Where  a  mortgagor  agreed  to 
convey  a  portion  of  the  land  to 
defendants,  they  cannot  complain 
that  the  mortgagee  refused  to 
assign  the  mortgage  to  a  desig- 
nated party  upon  their  payment 
of  the  entire  amount  due.  Kir- 
ven  v.  Wilds,  82  S.  E.  673,  98 
S.  C.  463. 

3.  Where  a  mortgagor  agreed  that 
if  defendants  would  make  cer- 
tain payments  on  the  mortgage 
he  would  convey  to  them  a  por- 
tion of  the  land,  they  hive  rights 
which  should  be  protected  upon 
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foreclosure.  Kirven  v.  Wilds,  82 
S.  E.  678,  98  S.  C.  468. 
4.  A  mortgagee  may  refuse  to 
allow  redemption  of  part  of  the 
mortgaged  premises.  Kirven  v. 
Wilds,  82  S.  E.  673,  98  S.  C.  463. 

MOTIONS. 

See  Continuance. 
1.  A  Circuit  Judge  at  chambers  in 
another  Circuit  than  the  one  in 
which  action  is  pending,  without 
notice  to  the  adverse  party  or 
his  attorney  and  without  a  show- 
ing that  there  is  no  resident  or 
presiding  Judge  in  that  Circuit, 
has  no  right  to  set  aside  orders 
made  by  the  Court  in  the  cause. 
Beckwiih  v.  Martin,  82  S.  E.  414, 
98  S.  C.  188. 

NEGLIGENCE. 

See  Carriers;  Master  and  Servant. 

1.  Negligence  may  be  established 
by  circumstantial  evidence. 
Thornton  v.  Seaboard  Air  Line 
Ry.,  82  S.  E.  433,  98  S.  C.  848. 

2.  Plaintiffs  failure  to  prove  one 
of  the  several  acts  of  negligence 
alleged  does  not  warrant  the 
direction  of  a  verdict  for  de- 
fendant. Thornton  v.  Seaboard 
Air  Line  Ry.,  82  S.  E.  433,  98 
S.  C.  848. 

8.  Instruction  that  owner  of  ware- 
house, flooded  by  storm,  was  not 
liable  for  the  consequences  of  a 
storm  occurring  only  twice  in  a 
generation,  held  improper  as  a 
charge  on  the  facts.  Carolina 
Rice  Co.  v.  West  Point  Mill  Co., 
82  S.  E.  679,  98  S.  C.  476. 

4.  Instruction  that  a  warehouse- 
man, if  a  gratuitous  bailee, 
"would  only  be  liable  for  gross 
negligence, 'that  would  be  for  u 
conscious  failure  to  use  due 
care,"  held  not  erroneous,  in  the 
absence  of  any  request  to  the 
Court  to  differentiate  between 
gross  negligence  and  a  conscious 
failure  to  observe  due  care. 
Carolina  Rice  Co.  v.  W est  Point 
Mill  Co.,  82  S.  E.  679,  98  S.  C. 
476. 

•5.  That  the  engineer  of  a  train 
running  backwards  could  not  see 
decedent  on  the  track  in  front 


of  the  train  was  not  negligence, 
where  the  conductor  posted  him- 
self on  the  forward  car  to  keep 
a  lookout  and  signal  the  engineer 
of  approaching  danger.  Dix  v. 
Atlantic  Coast  Line  R.  Co.,  82 
S.  E.  798,  98  S.  C.  492. 

6.  The  conductor  of  a  train  run- 
ning backwards  in  the  absence 
of  anything  to  indicate  the  con- 
trary, held  entitled  to  assume 
that  decedent,  who  was  on  the 
track  in  front  of  the  train,  was 
in  the  possession  of  all  his 
senses  and  would  get  out  of  the 
way.  Dix  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  E.  798,  98  S.  C.  492. 

7.  Where  decedent,  knowing  that 
he  was  too  deaf  to  hear  ap- 
proaching trains,  went  on  de- 
fendant's railroad  track  in  front 
of  an  approaching  train  in  full 
view,  and  was  struck  and  killed, 
notwithstanding  the  efforts  of 
persons  on  the  train  to  warn  him 
of  his  danger,  he  was  guilty  of 
contributory  negligence,  and  no 
recovery  could  Tie  h**d  for  his 
death.  Dix  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  E.  798,  98  S. 
C.  492. 

8.  That  a  train  by  which  decedent 
was  struck  and  killed  was  op- 
erated backwards  at  a  reason- 
able speed  and  with  a  lookout 
on  the  front  car  did  not  consti- 
tute negligence  per  se.  Dix  v. 
Atlantic  Coast  Line  R.  Co.,  82 
S.  E.  798,  98  S.  C.  492. 

9.  An  eleemosynary  corporation 
conducting  a  hospital  for  the 
care  of  the  sick,  some  of  whom 
are  cared  for  freelv,  and  others 
of  whom  pay  fees  for  such  care, 
more  or  less  in  accordance  with 
their  circumstances,  all  funds  so 
received  beine:  devoted,  along 
with  ffifts  and  bequests,  to  the 
maintenance,  support,  improve- 
ment and  equipment  of  the  hos- 
pital, is  a  public  charity;  and  is 
not  responsible  to  a  patient  for 
injuries  resulting  from  the  neg- 
ligence of  its  servants  selected 
with  due  care.  Lindler  v.  Colum- 
bia Hospital,  81  S.  E.  512,  98  S. 
C.  25. 

10.  The  duty  of  an  employer  to 
furnish    reasonably    safe    appli- 
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ances  depends,  not  only  on  the 
service  required,  but  also  on  how 
the  service  is  customarily  per- 
formed with  the  knowledge  and 
acquiescence  of  the  employer. 
Sturdyvin  v.  Atlanta  <$•  C.  Air 
Line  Ry.  Co.,  82  S.  E.  275,  98 
S.  C.  125. 

11.  Under  the  Constitution,  the  de- 
fense of  assumption  of  risk  is 
not  available  to  a  railroad  com- 
pany when  sued  by  an  employee 
for  a  personal  injury.  Sturdy- 
vin  v.  Atlanta  $  C.  Air  Line  Ry. 
Co.,  following  Youngblood  v. 
South  Carolina  £  O.  R.  Co.,  60 
S.  C.  9,  88  S.  E.  282,  85  Am.  St. 
Rep.  824,  82  S.  E.  275,  98  S.  C. 
125. 

12.  In  an  action  against  a  railroad 
company  for  injuries  to  a  brake- 
man  while  assisting  in  operating 
a  switch  engine,  evidence  held  to 
support  a  finding  that  the  negli- 
gent failure  to  provide  a  safe 
place  to  work  was  the  proximate 
cause  of  the  accident.  Sturdy- 
vin  v.  Atlanta  $  C.  Air  TAne  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

18.  The  negligence  of  a  railroad 
company  in  failing  to  provide 
handrails  and  running  boards  at 
the  sides  of  the  tender  of  switch 
engines  cannot  be  determined 
conclusively  by  what  other  rail- 
road companies  do  or  fail  to  do, 
but  the  fact  that  two  railroad 
systems  had  so  placed  handrails 
and  running  boards  has  some 
bearing  on  the  issue.  Sturdyvin 
v.  Atlanta  $  C.  Air  Line  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.   125. 

14.  In  an  action  against  a  railroad 
company  for  injuries  to  a  brake- 
man  while  assisting  in  operating 
a  switch  engine,  evidence  held  to 
support  a  finding  of  negligent 
failure  to  provide  a  safe  place 
to  work.  Id.,  82  S.  E.  275,  98 
S.  C.  125. 

15.  Whether  a  railroad  company 
was  negligent  in  failing  to  pro- 
vide handrails  and  running 
boards  at  the  sides  of  the  tender 
of  switch  engines  held  for  the 
jury.  Sturdyvin  v.  Atlanta  $ 
C.  Air  Line  R »/.  Co.,  82  S.  E. 
275,  98  S.  C.  125. 


16.  It  is  not  contributory  negli- 
gence, as  matter  of  law,  for  a 
brakeman  assisting  in  operating 
a  switch  engine  to  get  on  or  off 
a  moving  engine,  unless  the  situ- 
ation is  such  as  to  make  the  dan- 
ger apparent  to  a  man  of  ordi- 
nary prudence.  Sturdyvin  v. 
Atlanta  <$•  C.  Air  Line  Ry.  Co., 
82  S.  E.  275,  98  S.  C.  125. 

17.  Whether  a  brakeman,  injured 
while  assisting  in  operating  a 
switch  engine,  was  guilty  of  con- 
tributory negligence  in  attempt- 
ing to  mount  the  engine  while  in 
motion  held  for  the  jurv.  Id., 
82  S.  E.  275,  98  S.  C.  125. 

18.  Warehouseman  he  id  to  have 
burden  of  proving  that  damage 
to  goods  did  not  result  from  his 
negligence,  whether  the  bailment 
be  for  hire  or  gratuitous.  Caro- 
lina Rice  Co.  v.  West  Point  Mill 
Co.,  82  S.  E.  679,  98  S.  C.  476. 

19.  In  action  for  damage  to  rice 
from  a  storm  which  flooded  the 
warehouse  in  which  it  was  stored, 
instruction  held  to  make  it  suffi- 
ciently clear  that,  to  be  available 
as  a  defense,  an  act  of  God  must 
be  the  entire  cause  of  the  loss. 
Id.,  82  S.  E.  679,  98  S.  C.  476. 

20.  What  a  warehouseman  chooses 
to  do  with  his  own  property,  or 
what  risks  he  may  assume  in 
connection  therewith,  is  not  the 
test  of  his  le^al  obligation  to  the 
property  of  the  bailor.  Carolina 
Rice  Co.  v.  West  Point  Mill  Co., 
82  S.  E.  679,  98  S.  C.  476. 

NEW  TRIALS. 

1.  Alleged  errors  not  presented  to 
the  trial  Court  in  the  motion  for 
new  trial  will  not  be  considered 
on  appeal.  Crawford  v.  Rice  <£ 
Hutching  Baltimore  Co.,  82  S.  E. 
273,  98  S.  C.  121. 

2.  Wfhere  on  appeal  a  judgment  of 
a  magistrate  was  reversed  and 
new  trial  ordered  for  error  in 
the  findings  of  fact,  the  order 
of  the  Circuit  Court  is  not  ap- 
pealable. Wray  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  E.  412, 
98  S.  C.  278. 

3.  In  an  action  against  a  corpora- 
tion and  its  agent,  where  the 
jury  found  against  the  corpora- 
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tion  alone,  an  order  granting 
plaintiff  a  new  trial  as  against 
the  agent  is  not  appealable,  be- 
cause if  the  Supreme  Court 
should  decide  there  was  no  error 
in  granting  the  new  trial,  it 
could  not  render  judgment  abso- 
lue  upon  the  right  of  the  agent. 
Nunnamaker  v.  Smith's,  82  S.  E. 
675,  98  S.  C.  466. 

4.  An  exception  to  the  denial  of  a 
new  trial  will  be  overruled, 
where  the  record  does  not  dis- 
close the  grounds  of  the  motion 
and  where  the  exception  was  not 
argued.  Mitchell  v.  Hamilton, 
82  S.  E.  425,  98  S.  C.  289. 

5.  Where  a  trial  Judge  not  being 
satisfied  with  the  proof  as  to 
the  damages,  granted  a  new 
trial,  the  order  was  not  appeal- 
able; the  actual  damages  not 
having  been  determined  so  as  to 
enable  the  Supreme  Court  to 
give  judgment  absolute.  Lott  v. 
Southern  Ry.  Co.,  82  S.  E.  795, 
98  S.  C.  170. 

6.  On  appeal  by  plaintiff  from 
order  grain  ting  a  new  trial,  no 
error  being  found  in  the  order, 
judgment  absolute  will  be  ren- 
dered against  him,  and  the  action 
dismissed.  Planters  Oil  Co.  v. 
Lightsey,  81  S.  E.  1102,  98  S. 
C.  8. 

7.  The  Court  exercises  its  discre- 
tion in  determining  whether  there 
is  sufficient  evidence  to  support 
the  verdict.  Bennett  v.  So.  Ry. 
—Car.  Div.,  79  S.  E.  710,  98  S. 
C.  42. 

See  Appeal  and  Error.  Bennett  v. 
So.  Ry.—Car.  Div.,  79  S.  E.  710, 
98  S.  C.  42. 

NONSUIT. 

See  Issues. 
1.  If  there  is  any  evidence  in  favor 
of  a  party,  the  Judge  cannot 
direct  a  verdict  against  him. 
May  bank  <$*  Co.  v.  Roqers,  82  S. 
E.  422,  98  S.  C.  279;  Bennett  v. 
So.  Ry.—Car.  Div.,  79  S.  E.  710, 
98  S.  C.  42;  Car.  Rice  Co.  v.  W. 
P.  Mills  Co.,  82  S.  E.  679,  98  S. 
C.  476;  Seacoast  Timber  Co.  v. 
Thomas,  82  S.  E.  274;  98  S.  C. 
111. 


2.  If  there  is  no  competent  evidence 
to  go  to'  the  jury,  a  nonsuit 
should  be  granted.  Thornton  v. 
Seaboard  Air  Line  Ry.,  82  S.  E. 
488,  98  S.  C.  848. 

8.  On  motion  for  nonsuit  the  evi- 
dence and  all  inferences  from  it 
must  be  taken  most  strongly 
against  defendant,  and  where 
there  is  some  evidence  of  every 
fact  essential  to  a  recovery,  the 
motion  must  be  denied.  Sturdy- 
vin  v.  Atlanta  <$-  C.  Air  Line  Ry. 
Co.,  82  S.  E.  275,  98  S.  C.  125. 

4.  Where  a  railroad  work  train,  on 
which  an  outlook  was  kept  by 
the  conductor  for  persons  on  the 
track,  gave  warning  of  its  ap- 
proach to  a  boy,  employed  by  an 
independent  contractor  engaged 
in  doubling  the  track,  to  carry 
water  for  the  construction  gang, 
at  a  point  on  the  track  not  used 
as  a  walkway  by  either  the  con- 
struction gang  or  others,  as  soon 
as  it  discovered  that  he  had  not 
seen  or  heard  the  train,  and  in 
time  for  him  to  get  off  the  track, 
if  he  had  been  able  to  hear  the 
warning,  there  being  nothing  to 
indicate  that  the  boy  was  not  in 
possession  of  all  his  senses  until 
too  late  to  avoid  a  collision,  held 
there  was  no  evidence  of  negli- 
gence on  the  part  of  the  railroad 
company,  and  a  nonsuit  should 
have  been  granted  in  an  action 
against  it  by  the  administratrix 
of  the  boy  to  recover  for  dam- 
ages arising  from  his  death  in  a 
collision  with  the  train.  Dix  v. 
A.C.L.  R.  R.  Co.,  82  S.  E.  798, 
98  S.  C.  492. 

NOTICE. 

See  McKeown  v.  So.  Ry.  Co.,  82 
S.  E.  487,  98  S.  C.  888;  Tucker 
v.  Weathersbee,  82  S.  E.  688,  98 
S.  C.  402. 

OFFICERS. 

1.  The  Governor  his  no  power  to 
suspend  a  magistrate,  without 
first  giving  him  a  reasonable  op- 
portunity to  be  heard  on  the 
charge  of  misconduct.  Sullivan 
v.  King,  82  S.  E.  408,  98  S.  C. 
814. 
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2.  The  action  of  the  Governor  in 
suspending  a  magistrate,  with- 
out giving  him  notice  and  an 
opportunity  to  be  heard,  after 
the  magistrate  made  return  and 
a  rule  to  show  cause  and  ap- 
peared in  person  and  by  attor- 
ney, is  void.  Id.,  82  S.  E.  408, 
98  S.  C.  814. 

3.  Under  Civ.  Code  1912,  sec.  1528, 
the  sheriff  of  Barnwell  county 
cannot  recover  the  fees  pre- 
scribed by  section  4280,  since  the 
enactment  of  section  1486,  award- 
ing him  a  regular  salary.  Mor- 
ris v.  Buist,  82  S.  E.  675,  98  S. 
C.  415. 

4.  Where  the  regular  solicitor  wab 
sick,  the  Court  may  appoint  an 
acting  solicitor,  and  an  indict- 
ment signed  by  him  as  such  is 
not  void.  State  v.  Smalls,  82  S. 
E.  421,  98  S.  C.  297. 

See  Coroners.  State  v.  Qriffln,  82 
S.  E.  254,  98  S.  C.  105. 

PARTIES. 

1.  An  order  allowing  plaintiff  to 
amend  the  summons  and  com- 
plaint by  substituting  a  third 
person  as  defendant  is  in  effect 
a  dismissal  as  to  defendant 
named.  Hambright  v.  Southern 
Ry. — Carolina  Division,  82  S.  E. 
416,  98  S.  C.  219. 

2.  A  complaint  seeking  partition, 
but  which  alleges  that  the  title 
is  in  other  parties  to  the  action 
than  defendant  in  possession, 
does  not  state  a  cause  of  action 
in  partition,  but  the  only  remedy 
of  the  plaintiffs  is  by  ejectment. 
Mitchum  v.  Shaw,  82  S.  E.  401, 
98  S.  C.  175. 

PARTITION. 

See  Recovery  of  Real  Property, 
pars.  5  and  6 ;  Mitchum  v.  Shaw, 
82  S.  E.  401,  98  S.  C.  175. 

PENALTIES. 

1.  Actions  for  recovery  of.  See 
Andrews  v.  A.  C.  L.  R.  R.  Co., 
82  S.  E.  408,  98  S.  C.  212;  DuPre 
v.  C,  N.  <$•  L.  R.  R.  Co.,  79  S.  E. 
810,  98  S.  C.  468;  Champion  v. 
Hermitage  Mills,  82  S.  E.  672, 
98  S.   C.  418;    Vamville  Furni- 


ture Co.  v.  C.  $  W.  C.  Ry.  Co., 
79  S.  E.  700,  98  S.  C.  68. 

PLEADING. 

See  Corporations;  Gaming. 

1.  A  Circuit  Judge  at  chambers  in 
another  Circuit  than  the  one  in 
which  action  is  pending,  without 
notice  to  the  adverse  party  or 
his  attorney  and  without  a  show- 
ing that  there  is  no  resident  or 
presiding  Judge  in  that  Circuit, 
has  no  right  to  grant  an  exten- 
sion of  time  to  answer.  Beck- 
with  v.  Martin,  82  S.  E.  414,  98 
S.  C.  188. 

2.  Under  Code  Civ.  Proc.  1912, 
sec.  219,  where  the  answer  ad- 
mitted and  denied  the  allega- 
tions in  specified  paragraphs  of 
the  complaint,  the  allegations  of 
the  paragraphs  not  specified 
would  be  taken  as  true.  Lum- 
mus  Cotton  Oin  Co.  v.  Counts, 
82  S.  E.  391,  98  S.  C.  186. 

4.  A  demurrer  admits  the  allega- 
tions of  a  pleading  attacked. 
Owathney  v.  Burgiss,  82  S.  E. 
894,  98  S.  C.  152. 

5.  As  plaintiff,  in  an  action  on  an 
account  stated,  need  not  prove 
all  of  the  items,  as  he  must  in 
case  of  an  open  account,  and 
may,  under  Civ.  Code  1912,  sec. 

I  2516,  recover  interest,  a  third 
cause  of  action  on  account  stated, 
joined  with  two  previous  causes 
of    action    which    stated    prac- 


tically the  same  facts,  but  sought 
recovery  on  an  open  account, 
will  not  be  stricken  as  redundant. 
Owathney  v.  Burgiss,  82  S.  E. 
894,  98  S.  C.  152. 

6.  Under  Code  Civ.  Proc.  1912, 
sec.  218,  authorizing  the  joinder 
in  th*?  same  complaint  of  several 
causes  of  action  upon  contract,  an 
action  on  open  account  may  be 
joined  with  an  action  on  account 
stated.  Owathney  v.  Burgiss, 
82  S.  E.  894,  98  S.  C.  152. 

7.  Allegation  as  to  defendant's 
lack  of  knowledge  or  informa- 
tion respecting  plaintiff's  corpo- 
rate existence,  held  merely  a  gen- 
eral denial,  which  did  not  put 
plaintiffs  corporate  existence  or 
capacity  to  sue  in  issue.    Lum- 
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mus  Cotton  Gin  Co.  v.   Counts, 
82  S.  E.  891,  98  S.  C.  136. 

8.  An  action  by  one  of  several 
alleged  tenants  in  common 
against  a  third  party  in  posses- 
sion of  lands  claiming  adversely 
to  them,  and  the  other  alleged 
cotenants  with  plaintiff,  to  eject 
said  third  party,  and  partition 
the  land  among  the  cotenants,  is 
an  action  against  said  third 
party  for  recovery  of  possession 
of  land.  Mitchum  v.  Shaw,  82 
S.  E.  401,  98  S.  C.  175. 

9.  An  order  permitting  an  amend- 
ment to  substitute  a  third  party 
as  defendant  instead  of  the 
original  defendant,  is  in  effect  a 
dismissal  of  the  action  against 
the  original  defendant,  and  not 
prejudicial  to  its  rights,  and  an 
appeal  by  the  original  defendant 
will  not  lie  from  such  order, 
except  as  to  costs.  Hambright 
v.  So.  Ry.—Car.  Div.,  82  S.  E. 
416,  98  S.  C.  219. 

PRINCIPAL  AND  AGENT. 

1.  An  agent  to  make  a  contract  is 
not  authorized  to  rescind  or  vary 
the  rights  of  his  principal,  un- 
less special  authority  thereto  is 
shown.  Maybank  §  Co.  v.  Rog- 
ers, 82>  S.  E.  422,  98  S.  C.  279. 

2.  Where  defendant  failed  to  fur- 
nish cotton  brokers  with  whom 
he  had  transactions  with  suffi- 
cient funds  to  indemnify  them- 
selves on  purchases  and  sales 
made  for  his  benefit,  the  brokers 
were  not  bound  to  carry  his  con- 
tracts to  maturity;  it  being  the 
duty  of  the  principal  to  indem- 
nify his  agent.  Owathney  v. 
Burgiss,  82  S.  E.  394,  98  S.  C. 
152. 

PRESUMPTIONS. 

1.  Whether  testimony  is  sufficient 
to  rebut  the  presumption  of  neg- 
ligence arising  in  case  of  live 
stock  killed  on  railroad  track  is 
an  issue  for  the  jury.  Matthews 
v.  A.  C.  L.  R.  R.  Co.,  82  S.  E. 
— ,  98  S.  C.  204. 

2.  There  is  no  presumption  of  law 
that  any  witness  will  tell  the 
truth,  and  a  charge  that  such 
presumption     exists     is     error. 


State  v.  Riley, 
S.  C.  386. 


S.  E.  621,  98 


PROCESS. 

1.  Where  the  parties  in  claim  and 
delivery,  the  venue  of  which  was 
laid  in  C,  resided  in  M.,  process 
was  properly  served  in  M.  by 
one  nqt  a  party  to  the  action 
I  under  Code  Civ/Proc.  1912,  sec. 
183.  Easterling  v.  Odom,  82  S. 
E.  407,  98  S.  C.  171. 

PUBLIC  SERVICE  CORPORA- 
TIONS. 

1.  Where  a  water  company  is 
guilty  of  any  illegal  discrimina- 
tion by  charging  certain  consum- 
ers a  less  rate  than  others,  the 
latter  may  not  sue  to  compel  the 
company  to  grant  the  less  rate. 
Paris  Mountain  Water  Co.  v. 
Camperdown  Mills,  82  S.  E.  417, 
98  S.  C.  304. 

2.  A  water  company  furnishing 
water  to  a  consumer  pursuant  to 
a  contract  fixing  the  price,  but 
silent  on  the  subject  of  interest, 
held  not  entitled  to  interest  on 
water  bills.  Id.,  82  S.  E.  417,  98 
S.  C.  804. 

QUANTUM  MERUIT. 

1.  A  recovery  upon  quantum  meruit 
cannot  be  had  for  services  ren- 
dered, in  the  absence  of  testi- 
moneyas  to  the  value  of  the  serv- 
ices. Daly  v.  Jefferson  Hotel 
Co.,  82  S.  E.  412,  98  S.  C.  222. 

2.  An  employee  cannot  recover 
upon  quantum  meruit  for  serv- 
ices rendered  under  a  contract 
where,  without  justification  or 
excuse,  he  abandons  the  contract 
before  the  end  of  the  term. 
Daly  v.  Jefferson  Hotel  Co,  82 
S.  E.  412,  98  S.  C.  222. 

RAILROADS. 

1.  That  the  engineer  of  a  train 
running  backwards  could  not 
see  decedent  on  the  track  in 
front  of  the  train  was  not  neg- 
ligence, where  the  conductor 
posted  himself  on  the  forward 
car  to  keep  a  lookout  and  signal 
the     engineer     of     approaching 
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danger.  Dix  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  E.  798,  98 
S.  C.  492. 

2.  The  conductor  of  a  train  run- 
ning backwards  in  the  absence 
of  anything  to  indicate  the  con- 
trary, held  entitled  to  assume 
that  decedent,  who  was  on  the 
track  in  front  of  the  train,  was 
in  the  possession  of  all  his 
senses  and  would  get  out  of  the 
way.  Dix  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  E.  798,  98 
S.  C.  492. 

8.  Where  decedent  knowing  that 
he  was  too  deaf  to  hear  ap- 
proaching trains,  went  on  de- 
fendant's railroad  track  in  front 
of  an  approaching  train  in  full 
view,  and  was  struck  and  killed, 
notwithstanding  the  efforts  of 
persons  on  the  train  to  warn 
him  of  his  danger,  he  was  guilty 
of  contributory  negligence,  and 
no  recovery  could  be  had  for 
his  death.  Dix  v.  Atlantic 
Coast  lAne  R.  Co.,  82  S.  E.  798, 
98  S.  C.  492. 

4.  That  a  train  by  which  decedent 
was  struck  and  killed  was  op- 
erated backwards  at  a  reason- 
able speed  and  with  a  lookout 
on  the  front  car  did  not  consti- 
tute negliarence  per  se.  Dix  v. 
Atlantic  Coast  Line  R.  Co.,  82 
S.  E.  798,  98  S.  C.  492. 

5.  Whether  testimony  is  sufficient 
to  rebut  the  presumption  of 
negligence  arising  in  case  of  live 
stock  killed  on  railroad  track  is 
an  issue  for  the  jurv.  Matthews 
v.  A.  C.  L.  R.  R.  Co.,  82  S.  E. 
— ,  98  S.  C.  204. 

See,  also,  Carriers  of,  Goods;  Car- 
riers of  Passenaers;  Federal 
Employers'  Liability  Act;  Fed- 
eral Safety  Appliance  Act; 
Master  and  Servant,  and  Street 
Railways;  Venue. 

RECOVERY  OF  REAL  PROP- 
ERTY. 

1.  In  an  action  for  the  possession 
of  land,  a  deed  executed  by  a 
third  person  to  plaintiffs  for  the 
land  was  admissible  in  evidence 
to  show  that  plaintiffs  or  their 
ancestors  entered  under  color  of 


title.    Mitchell  v.   Hamilton,  82 
S.  E.  425,  98  S.  C.  289. 

2.  A  grantee  whose  title  fails  can- 
not recover  the  land  as  against 
a  hostile  claimant,  where  the 
consideration  named  in  the  deed 
has  been  repaid  to  him  by  the 
grantor.  Church  v.  Moody,  82 
S.  E.  428,  98  S.  C.  234. 

3.  Evidence  showing  a  chain  of 
title  in  plaintiffs,  coupled  with 
testimony  that  their  prede- 
cessors in  title  paid  taxes  on  the 
land  and  had  possession  for 
more  than  40  years,  makes  out 
a  prima  facie  case  of  ownership 
raising  a  presumption  that 
plaintiffs'  predecessors  took 
under  a  grant  from  the  State. 
Seacoast  Timber  Co.  v.  Thomas, 
82  S.  ti.  274,  98  S.  C.  111. 

4.  In  an  action  to  recover  land, 
where  neither  party  derainged 
title  from  the  State,  but  both 
introduced  evidence  tending  to 
raise  the  presumption  of  a 
grant,  the  question  of  title  is  for 
the  jury.  Seacoast  Timber  Co. 
v.  Thomas,  82  S.  E.  274,  98 
S.  C.  111. 

5.  A  complaint  seeking  partition, 
but  whi'h  alleges  that  the  title 
is  in  other  parties  to  the  action 
than  defendant  in  possession, 
does  not  state  a  cause  of  action 
in  partition,  but  the  only  rem- 
edy of  the  plaintiffs  is  by  eject- 
ment. Mitchum  v.  Shaw,  82  S. 
E.  401,  98  S.  C.  175. 

6.  Where  two  actions  for  recovery 
of  land  were  discontinued,  a 
subsequent  action  against  the 
same  defendant  by  the  same 
plaintiffs  for  partition,  though 
defendant  in  possession  has  no 
interest  in  the  land,  is  for  the 
recovery  of  the  land  and  cannot 
be  maintained  under  the  rule 
thai:  one  may  not  for  the  third 
time  be  brought  into  Court  in 
eiertment.  Mitchum  v.  Shaw, 
82  S.  E.  40J,  98  S.  C.  175. 

REFERENCE. 

See  Appeal  and  Error. 

1.  Where  the  parties,  agreed^  when 

a   case   was   called   on   the   last 

day  of  the  term,  that  it  should 

be  marked  "heard"  and  referred 


Digits 


zed  by  G00gle 


570 


Index. 


to  a  referee  to  take  and  report 
testimony,  the  decree  was  to  be 
upon  the  testimony  so  taken  and 
reported  as  if  actually  heard  in 
open  Court,  and  decision  re- 
served- Lummus  Cotton  Gin 
Co,  v.  Counts,  82  S.  E.  891,  98 
S.  C.  186. 
2.  Where  defendant  consented  to 
a  reference  to  hear  and  report, 
held  that  he  could  not  complain 
that  this  was  done;  that  four 
days'  notice  of  the  reference  was 
not  given;  that  the  referee  filed 
his  report  with  the  Judge  in- 
stead of  with  the  clerk,  and  that 
the  Judge  thereon  entered  judg- 
ment after  the  adjournment  of 
Court,  hummus  Cotton  Oin 
Co.  v.  Counts,  82  S.  E.  891,  98 
S.  C.  186. 

RES  JUDICATA. 

1.  The  defense  of  res  judicata 
comes  too  late,  when  not  plead, 
and  when  presented  to  the 
Court  for  the  first  time  on 
motion  for  a  new  trial.  Cannon 
v.  Cox,  82  S.  E.  899,  98  S.  C. 
185. 

2.  A  judgment  on  a  different  cause 
of  action  is  not  res  judicata  in 
a  subsequent  action  where  the 
issues  involved  in  the  second 
action  were  not  necessarily  in- 
volved, and  were  not  actuady 
li  Heated,  in  the  first  action. 
Cannon  v.  Cox,  82  S.  E.  899,  98 
S.  C.  185. 

RULES   OF  COURT. 

1.  Where  counsel  cannot  agree 
upon  a  correct  synopsis  of  the 
evidence,  if  the  matter  be  sub- 
mitted to  the  Circuit  Judge,  his 
decision  on  that  point  is  subject 
to  appeal.  Twiggs  v.  Williams, 
82  S.  E.  676,  98  S.  C.  481. 

2.  Unless  the  printed  case  con- 
taining the  proceedings  at  trial 
be  prepared  in  accordance  with 
the  rules,  ana  immaterial  mat- 
ters be  omitted,  the  Supreme 
Court  will  be  justified  in  dis- 
missing the  appeal.  Twiggs  v. 
Williams,  82  S.  E.  676,  98  S.  C. 
481. 

8.  In  preparing  the  printed  case 
for  appeal,  testimony  should  be 


set  out  in  narrative  form,  with- 
out repetition,  save  when  the 
question  and  answers  are  neces- 
sary to  elucidate  the  point  to  be 
decided,  or  it  is  desired  to  call 
attention  to  the  exact  language 
of  the  witness.  Twiggs  v.  Wil- 
liams, 82  S.  E.  676,  98  S.  C.  481. 

4.  In  preparing  the  printed  case, 
only  the  substance  of  instru- 
ments in  writing  should  be  set 
out,  unless  a  construction  is  de- 
sired, and,  where  a  construction 
is  necessary,  only  the  part  per- 
tinent need  be  set  out  in  full; 
the  remainder  being  stated. 
Twiggs  v.  Williams,  82  S.  E. 
676,  98  S.  C.  481. 

5.  Where  counsel  cannot  agree 
upon  a  correct  synopsis  of  the 
evidence,  the  matter  should  be 
submitted  to  the  Circuit  Judge. 
Twiggs  v.  Williams,  82  S.  E. 
676,  98  S.  C.  481. 

6.  Where  the  attorneys  cannot 
agree  on  the  case  for  appeal, 
the  case  must  be  settled  by  the 
trial  Court,  and  appellant  must 
prepare  the  case  as  fixed  for 
him,  and  where  he  is  dissatisfied 
with  the  ruling  of  the  Court  he 
must  except  and  question  the 
correctness  thereof  when  the 
case  is  heard  on  the  merits. 
Greet  v.  Keaton,  82  S.  E.  424, 
98  S.  C.  192. 

7.  The  rule  governing  preparation 
of  the  case  on  appeal,  restated, 
and  the  bar  warned  that  cases 
not  prepared  in  accordance  with 
the  rule,  are  not  entitled  to 
consideration.  Twiggs  v.  Wil- 
liams, 82  S.  E.  676,  98  S.  C.  481. 

8.  The  right  of  plaintiff  to  open 
and  close  arguments  to  jury 
should  not  be  denied,  unless 
waived.  Barnett  v.  GottKeb,  82 
S.  E.  406,  98  S.  C.  180. 

9.  The  Court  may  waive  the  rule 
as  to  number  of  counsel  partici- 
pating in  conduct  of  examina- 
tion of  witness.  Barnett  v. 
Gottlieb,  82  S.  C.  406,  98  S.  C. 
180. 

10.  An  agreement  that  a  cause  be 
marked  "heard,"  and  referred 
to  a  referee  to  take  and  report 
the  testimony  for  the  purpose 
of    such    hearing,    made   orally, 
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In  open  Court  and  noted  by  the 
Judge,  is  binding  upon  the  par- 
ties. Lummus  Cotton  Ctfn  Co. 
v.  Counts,  82  S.  E.  891,  98  S.  C. 
186. 

SALES. 

See  Vendor  and  Purchaser. 

1.  Where  a  seller  billed  goods  to 
be  delivered  i.  o.  b.  at  a  named 
point  in  its  own  name,  and  re- 
fused to  release  them  until  pay- 
ment of  a  draft  with  bill*  of 
lading  attached,  though  the  rail- 
road declined  to  deliver  until 
prepayment  of  freight,  and  the 
buyer  refused  to  honor  the  draft 
before  delivery,  although  offer- 
ing to  pay  the  freight,  the  buyer 
is  not  liable;  the  delivery  to  the 
railroad  company  not  being  a 
delivery  to  him.  Planters  Oil 
Co.  v.  Light  sey,  81  S.  E.  1102, 
98  S.  C.  8. 

2.  The  delivery  of  property  by 
one  in  satisfaction  of  a  debt  due 
by  another  is  a  valid  sale,  and 
not  within  the  inhibition  of  the 
statute  of  frauds.  Rogers  v. 
Feldery  82  S.  E.  436,  98  S.  C. 
178. 

8.  See,  As  to  Sales  for  Future  De- 
livery. Owathney  v.  Burgiss,  82 
S.  E.  894,  98  S.  C.  152;  May  bank 
£  Co.  v.  Rogers,  82  S.  E.  422, 
98  S.  C.  279. 

4.  As  to  Sales  of  Timber;  Logs  and 
Logging.  Minshew  v.  A.  C.  L. 
Corvoration,  81  S.  E.  1027,  98 
S.  C.  8. 

5.  As  to  Commissions  on  Sales. 
Keenan  v.  Matthews,  82  S.  E. 
481,  98  S.  C.  226. 

SALES     FOR     FUTURE     DE- 
LIVERY. 

1.  In  an  action  for  the  seller's 
failure  to  deliver  cotton  sold 
under  a  contract  for  future  de- 
livery, invalid  unless  both  par- 
ties intended  an  actual  delivery, 
evidence  that  the  seller,  while 
the  agent  of  another,  had  made 
previous  contracts  with  the 
buyer's  agent,  under  which  ac- 
tual delivery  had  been  made, 
held  admissible  as  evidence  of 
intention.    Maybank    #    Co.    v. 


Rogers,  82  S.  E.  422,  98  S.  C. 
279. 

2.  Under  Civ.  Code  1912,  sees. 
8421-8428,  providing  that  con- 
tracts for  the  future  sale  of 
cotton  shall  be  void  unless  both 
parties,  when  making  it,  intend 
that  it  shall  be  actually  deliv- 
ered and  received,  and  "putting 
the  burden  of  showing  such  in- 
tention on  the  plaintiff,  held, 
that  the  buyer  was  required  to 
show  both  its  own  intention  to 
receive  and  the  seller's  intention 
to  deliver,  and  that  the  contract 
itself  was  not  sufficient.  Id., 
82  S.  E.  422,  98  S.  C.  279. 

3.  In  an  action  on  contracts  for 
the  future  delivery  of  cotton,  . 
unlawful  unless  the  buyer  and 
the  seller,  at  the  time*  of  the 
contract,  intended  that  the  buyer 
should  receive  and  the  seller 
should  deliver,  where  there  was 
some  evidence  to  sustain  the 
buyer's  burden  of  proving  such 
intention,  the  question  of  inten- 
tion was  for  the  jury.  Maybank 
$  Co.  v.  Rogers,  82  S.  E.  422, 
98  S.  C.  279. 

4.  That  brokers,  through  whom  de- 
fendant bought  and  sold  cotton 
for  future  delivery,  closed  out 
his  transactions  upon  his  failure 
to     deposit     sufficient     margins, 

I  does  not  show  that  defendant 
!  had  no  intention  of  receiving 
and  delivering  the  actual  cotton, 
thus  rendering  the  contract  bad 
under  Civ.  Code  1912,  sec.  8421, 
denouncing  dealings  in  futures. 
Owathney  v.  Burgiss,  82  S.  E. 
394,  98  S.  C.  152. 

5.  Under  Civ.  Code  1912,  sec.  3421, 
a  broker  who  entered  into  con- 
tracts » on  behalf  of  defendant 
for  the  future  purchase  and  sale 
of  cotton  cannot  recover  thereon, 
where  defendant  had  no  inten- 
tion of  actually  receiving  or  de- 
livering the  cotton.  Id.,  82  S. 
E.  394,  98  S.  C.  152. 

6.  A  complaint  of  a  broker  seek- 
ing to  recover  losses  on  pur- 
chases and  sales  of  cotton  for 
future  delivery,  made  on  behalf 
of  a  customer,  stated  a  cause  of 
action,  where  different  infer- 
ences as  to  whether  the  transac- 
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tions  were  dealings  in  futures, 
denounced  by  Civ.  Code  1912, 
see.  8421,  could  be  drawn  from 
its  averments.  Owathney  v. 
Burgiss,  82  S.  E.  394,  98  S.  C. 
152. 

SHERIFFS     AND     CONSTA- 
BLES. 

1.  Under  Civ.  Code  1912,  sec.  1528, 
the  sheriff  of  Barnwell  county 
cannot  recover  the  fees  pre- 
scribed by  section  4230,  since 
the  enactment  of  section  1486, 
awarding  him  a  regular  salary. 
Morris  v.  Buist,  82  S.  E.  675, 
98  S.  C.  415. 

SLANDER. 

1.  Appeal  from  order  granting 
new  trial  in  action  for,  dis- 
missed. Nunnamaker  v.  Smith's, 
82  S.  E.  675,  98  S.  C.  466. 

SPECIFIC    PERFORMANCE. 

1.  Where  complainant  was  not  en- 
titled to  specific  performance, 
error  could  not  be  based  on 
failure  to  retain  the  bill  for  the 
assessment  of  damages  for 
breach  of  contract,  in  the  ab- 
sence of  a  request  th?refor. 
Elliott  v.  Page,  82  S.  E.  620,  98 
S.  C.  400. 

2.  A  plaintiff  having  elected  to 
ask  for  the  specific  performance 
of  a  contract,  cannot,  after  be- 
ing denied  that  relief  on  the 
hearing  of  th?  cause  on  its 
merits,  be  allowed  to  renew  the 
contest  in  order  to  assert  a 
right  to  damage  for  an  alleged 
breach  of  the  contract.     Elliott 

•  v.  Page,  82  S.  E.  620,  98  S.  C. 
400. 

8.  "Where  a  mortgagor  agreed  that 
if  defendant  would  make  cer- 
tain payments  on  the  mortgage 
he  would  convey  to  them  a  por- 
tion of  the  land,  they  have 
rights  which  may  be  enforced  by 
specific  performance,  and  should 
be  protected  upon  foreclosure. 
Kirvrn  v.  Wilds,  82  S.  E.  673, 
98  S.  C.  463. 

4.  Where  a  purchaser  entered  into 
and  remained  in  possession 
claiming  under   the   contract  to 


purchase,  his  rights  to  the  land 
v  were  equitable  as  against  the 
vendor  or  a  subsequent  pur- 
chaser, and  might  be  enforced  by 
specific  performance.  Mitchell 
v.  Hamilton,  82  S.  E.  620,  98 
S.  C.  289. 

STATUTE     OF     DISTRIBU- 
TIONS. 

See  Illegitimates,  Crawford  v. 
Masters,  82  S.  E.  793,  98  S.  C. 
468. 

STREET   RAILWAYS. 

1.  A  street  railroad  company  has 
a  right  to  make  and  enforce  rea- 
sonable rules.  Taylor  v.  Spar- 
tanburg Ry.,  Oas  $  Electric 
Co.,  82  S.  E.  404,  98  S.  C.  206. 

2.  A  rule  of  a  street  car  company 
requiring  a  person  holding  a 
transfer  to  take  the  next  suc- 
ceeding car  at  the  point  desig- 
nated on  the  transfer,  held  a 
reasonable  protection  against 
fraud.  Taylor  v.  Spartanburg 
Ry.,  Oas  <£■  Electric  Co.,  82  S. 
E.  404,  98  S.  C.  206. 

8.  A  street  car  company  whose 
regulations  required  a  person 
holding  a  transfer  to  take  the 
next  succeeding  car  at  the  point 
designated  was  justified  in  re- 
fusing transfers  of  passengers 
boarding  the  car  100  yards  from 
such  point,  and,  on  their  refusal 
to  pay  fare,  in  ejecting  tinm. 
Taulor  v.  Spartanburg  Ry.,  Gas 
4-  Electric  Co.,  82  S.  E.  404,  98 
S.  C.  206. 

TENDER. 

1.  Where  justice  requires  a  claim- 
ant to  make  good  his  tender  to 
return  the  consideration  re- 
ceived for  a  void  release,  the 
Court  may  require  him  to  re- 
turn su"h  consideration,  or  give 
credit  for  the  amount  thereof 
on  the  judgment  as  a  condition 
for  affirmance  of  such  judgment 
Wylie  v.  U.  S.  Health  $  Ace. 
Ins.  Co.,  82  S.  E.  402,  98  S.  C. 
278 

TIMBER. 

See  Logs  and  Logging.  Minshew  v. 
A.  C.  L.  Corporation,  81  S.  E. 
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1027,  98  S.  C.  8;  Keenan  v. 
Matthews,  82  S.  E.  481,  98  S.  C. 
226. 

TRIAL. 

See  Continuance;  Costs;  Criminal 
Law;  Death;  Insurance;  Land- 
lord and  Tenant;  Reference; 
Charge;  Issues;  Nonsuit;  Venue; 
Jury. 

1.  Defendant  held  not  entitled  to 
complain  that  the  cause  was 
called  for  trial  before  cases 
ahead  of  it  on  the  calendar  had 
been  tried  and  disposed  of. 
Lummus  Cotton  Gin  Co.  v. 
Counts,  82  S.  E.  891,  98  S.  C. 
186. 

2.  Defendant  held  to  have  waived 
any  error  respecting  the  calling 
of  his  case  out  of  its  order  on 
the  docket  after  the  usual  hour 
for  adjournment  on  the  last  day 
of  the  term,  where  he  agreed 
that  the  case  should  be  marked 
as  heard  and  referred  to  a 
referee.  Id.,  82  S.  E.  891,  98 
S.  C.  136. 

3.  The  Court  must  enforce  rule 
59,  relating  to  the  right  to  open 
and  close,  and  the  burden  is  on 
the  successful  party  wrongfully 
permitted  to  close  the  argument 
to  show  waiver  of  the  right  by 
the  defeated  party.  Barnett  v. 
Gottlieb,  82  S.  E.  406,  98  S.  C. 
180. 

4.  The  trial  Judge  may  in  his  dis- 
cretion dispense  with  the  re- 
quirements of  rule  81,  which 
provides  that  only  one  counsel 
on  each  side  shall  examine  or 
cross-examine  a  witness.  Bar- 
nett v.  Gottlieb,  82  S.  E.  406, 
98  S.  C.  180. 

5.  In  an  action  for  excessive  dis- 
tress for  rent,  an  instruction 
that  the  jury  might  give  puni- 
tive damages  for  gross  negli- 
gence of  defendant  in  keeping 
his  accounts,  held  not  erroneous, 
where  the  Court  charged  that 
he  would  not  be  so  liable  unless 
so  grossly  negligent  that  the 
law  would  impute  willfulness. 
Cannon  v.  Cox,  82  S.  E.  399,  98 
S.  C.  185. 

6.  Misconduct  of  counsel  in  argu-* 
ment  to  the  jury  is  not  available 


for    error    unless    the    Court   is 
asked    to    rule    thereon    and    to 
instruct    the   jury   to   disregard 
the  same.     Crawford  v.  Rice  $ 
Hut  chins   Baltimore    Co.,   82   S. 
E.  278,  98  S.  C.  121. 
7.  Argument  of  counsel   on  testi- 
mony that  had  been  stricken  was 
not  error,   where   the   argument 
i       was   immediately   terminated   as 
soon  as  counsel's  attention   was 
|       called     to     the     fact     that     the 
|       testimony     had     been     stricken. 
j        Crawford    v.    Rice    $   Hutchins 
I       Baltimore  Co.,  82  S.  E.  273,  98 

S.  C.  121. 

j  8.  On  motion  for  nonsuit  the  evi- 

|       dence  and  all  inferences  from  it 

must    be    taken    most    strongly 

i       against    defendant,    and    where 

there  is  some  evidence  of  every 

fact  essential  to  a  recovery,  the 

motion  must  be  denied.     Sturdy- 

vin   v.    Atlanta  %   C.   Air   Line 

Rtf.  Co.,  82  S.  E.  275,  98  S.  C. 

125. 

9.  The  hours  of  the  sessions  of  the 
Court  and  the  granting  or  re- 
fusing of  motions  for  a  continu- 
ance, either  within  or  beyond  the 
term,  are  in  the  discretion  of  the 
trial  Court.  Lummus  Cotton 
Gin  Co.  v.  Counts,  82  S.  E.  891, 
98  S.  C.  136. 

10.  Where  the  parties,  agreed  when 
a  case  was  called  on  the  last  day 
of  the  term,  that  it  should  be 
marked  "heard"  and  referred  to 
a  referee  to  take  and  report 
testimony,  the  decree  was  to  be 
upon  the  testimony  so  taken  and 
reported  as  if  actually  heard  in 
open  Court,  and  decision  re- 
served. Lummus  Cotton  Gin 
Co.  v.  Counts,  82  S.  E.  891,  98 
S.  C.  136. 

11.  Where  defendant  consented  to 
a  reference  to  hear  and  report, 
held,  that  he  could  not  complain 
that  this  was  done;  that  four 
days'  notice  of  the  reference 
was  not  given;  that  the  referee 
filed  his  report  with  the  Judge 
instead  of  with  the  clerk,  and 
that  the  Judge  thereon  entered 
judgment  after  the  adjourn- 
ment of  Court.  Lummus  Cot- 
ton Gin  Co.  v.  Counts,  82  S.  E. 
391,  98  S.  C.  136. 
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12.  To  hold  refusal  of  defendant's 
request  for  a  view  by  the  jury 
of  the  premises  where  plaintiff 
was  injured  by  machinery  to  be 
error,  the  appellate  Court  must 
be  satisfied  that  the  refusal  was 
an  abuse  of  discretion,  Thorn- 
ton v.  Spartan  Mills,  82  S.  E. 
414,  98  S.  C.  262. 

TRUSTS. 

1.  Where  certain  real  property 
was  conveyed  by  the  vendor  to 
a  debtor's  wife  and  she  paid 
the  price  out  of  her  own  sepa- 
rate funds,  there  was  no  trust 
in  favor  of  the  husband  which 
could  be  enforced  by  his  credit- 
ors. Tucker  v.  Weathersbee,  82 
S.  E.  638,  98  S.  C.  402. 

2.  An  unincorporated  religious  as- 
sociation may  take  under  a  will 
as  trustee,  property  to  be  used 
as  an  endowment  fund  for  a 
church  and  to  keep  up  certain 
graves.  Drennan  v.  A  gun,  82 
S.  E.  622,  98  S.  C.  891. 

8.  The  direction  that  a  portion  of 
funds  bequeathed,  be  used  for 
keeping  up  certain  graves,  and 
balance  used  as  an  endowment 
fund  for  a  church,  creates  a 
precatory  trust  to  be  adminis- 
tered by  trustee  in  the  exercise 
of  its  discretion.  Drennan  v. 
Agurs,  82  S.  E.  622,  98  S.  C.  891. 

UNINCORPORATED     ASSO- 
CIATION. 

See  Drennan  v.  Agurs,  82  S.  E. 
622,  98  S.  C.  89L 

VENDOR   AND   PURCHASER. 
See  Jury;  Sales. 

1.  Where  a  purchaser  entered  into 
and  remained  in  possession 
claiming  under  the  contract  to 
purchase,  his  rights  to  the  land 
were  equitable  as  against  the 
vendor  or  a  subsequent  pur- 
chaser. Mitchell  v.  Hamilton,  82 
S.  E.  425,  98  S.  C.  289. 

2.  Where  defendant  sold  plaintiff 
certain  land  according  to  speci- 
fied boundaries,  represented  to 
contain  20  acres,  that  the  tract 
only  contained  12.4  acres  did 
not  constitute  such  a  gross  de- 


ficiency as  entitled  plaintiff  to 
recover  a  proportionate  part  of 
the  price.  Patterson  v.  Walker, 
82  S.  E.  432,  98  S.  C.  286. 

3.  Where  a  mortgagor  agreed  to 
convey  part  of  his  land  to  de- 
fendants upon  their  payment  of 
part  of  the  mortgage,  and  the 
agreement  was  recorded,  a  mort- 
gage subsequently  given  is  sub- 
ject to  the  agreement  Kirven 
v.  Wilds,  82  S.  E.  673,  98  S.  C. 
468. 

4.  Where  a  mortgagor  agreed  to 
convey  a  portion  of  the  land  to 
defendants,  they  cannot  com- 
plain that  the  mortgagee  refused 
to  assign  the  mortgage  to  a 
designated  party  upon  their 
payment  of  the  entire  amount 
due.  Kirven  v.  Wilds,  82  S.  E. 
678,  98  S.  C.  468. 

5.  Where  a  mortgagor  agreed  that 
if  defendants  would  make  cer- 
tain payments  on  the  mortgage 
he  would  convey  to  them  a  por- 
tion of  the  land,  they  have 
rights  which  should  be  protected 
upon  foreclosure.  Kirven  v. 
Wilds,  82  S.  E.  678,  98  S.  C. 
463. 

6.  As  to  sales  of  timber.  See  Logs 
and  Logging.  Minshew  v.  A.  C. 
L.  Corporation,  81  S.  E.  1027, 
98  S.  C.  8. 

VENUE. 

1.  Under  Const.,  art  I,  sec.  17, 
providing  for  prosecution  for 
crime  only  in  the  county  where 
it  was  committed,  accused  could 
not  be  lawfully  convicted  in  L. 
county  for  the  sale  of  a  mort- 
gaged mule  in  C.  countv.  State 
v.  McCoy,  82  S.  E.  280,"  98  S.  C. 
133. 

2.  Where  the  venue  in  claim  and 
delivery  of  certain  cattle  was 
laid  in  C,  and  was  changed  to 
M.,  an  order  directing  the  sheriff 
of  M.  to  seize  and  immediately 
deliver  the  cattle  was  not  an 
order  involving  the  merits,  and 
could  not  be  made  the  basis  of 
an  appeal  under  Code  Civ.  Proc 
1912,  sec.  11,  par.  1.  Easterling 
v.  Odom.  82  S.  E.  407,  98  S.  C. 
188. 
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8.  A  foreign  corporation  owning 
and  operating  a  line  of  railroad 
in  this  State  is  a  resident  of  a 
county  in  which  such  railroad  is 
situate,  and  in  which  it-  main- 
tains offices  and  agents  for  the 
transaction  of  such  business; 
and  may,  under  Code  Civ.  Proc, 
sec.  174?  be  sued  in  such  county 
jointly  with  a  resident  of 
another  county  of  the  State. 
Hayes  v.  S.  A.  L.  Ry.,  81  S.  E. 
1102,  98  S.  C.  6. 

4.  An  affidavit  to  obtain  a  change 
of  venue,  must  state  the  facts 
relied  *upon  as  ground  of  motion, 
and,  if,  upon  information  and 
belief,  also  the  sources  of  in- 
formation and  grounds  of  belief, 
with  such  deflniteness,  particu- 
larity and  certainty,  as  would 
afford  the  basis  of  an  indictment 
for  perjury,  if  the  affidavit  be 
false,  and  would  enable  the 
Court  to  determine  their  suffi- 
ciency. State  v.  Bamett,  82  S. 
E.  795,  98  S.  C.  422. 

WAGES. 

1.  Payment  of.  See  Champion  v. 
Hermitage  Cotton  Mills,  82  S. 
E.  672,  98  S.  C.  418. 

2.  Actions  to  recover.  Crawford  v. 
Rice  tic  Hutchins  Baltimore  Co., 
82  S.  E.  278,  98  S.  C.  121 ;  Daly 
v.  Jefferson  Hotel  Co.,  82  S.  E. 
412,  98  S.  C.  222. 

WAIVER. 

1.  An  insurer,  on  receiving  a 
statement  of  total  loss  from  in- 
sured 20  days  after  a  fire,  by 
sending  an  investigator,  who 
talked  with  insured  about  the 
fire  and  attempted  to  get  him 
to  sign  a  paper,  but  made  no 
demand  for  further  or  more 
particular  prooi  of  loss,  thereby 
waived  any  right  to  such  further 
or  particular  proof  of  loss. 
Padgett  v.  North  Carolina  Home 
Ins.  Co.,  82  S.  E.  409,  98  S.  C. 
244. 

2.  In  an  action  on  an  accident 
policy  which  the  insurer  claimed 
was  void  because  the  insured 
had  other  insurance  in  force, 
held  that  a  verdict  for  plaintiff 


would  not  be  disturbed  on  ap- 
peal, where  the  evidence  on  the 
question  of  waiver  by  the  in- 
surer's agent  was  conflicting. 
Wylie  v.  United  States  Health 
$  Accident  Ins.  Co.,  82  S.  E. 
402,  98  S.  C.  278. 
8.  Defendant  held  to  have  waived 
any  error  respecting  the  calling 
of  his  case  out  of  its  order  on 
the  docket  after  the  usual  hour 
for  adjournment  on  the  last  day 
of  the  term,  where  he  agreed 
that  the  case  should  be  marked 
as  heard  and  referred  to  a 
referee.  Id.,  82  S.  E.  402,  98 
S.  C.  278. 

4.  Acts  of  a  carrier  in  indorsing 
its  freight  bill  with  a  notation 
of  loss  and  in  replying  to  the 
shipper's  claim  a  year  after- 
wards that  on  a  reduction  to 
invoice  figures  it  would  pay, 
held  a  waiver  of  a  provision  of 
that  claim  for  loss  should 
be  made  within  four  months. 
Sauls-Baker  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  E.  418, 
98  S.  C.  800. 

5.  Of  limitation  in  tickets.  Eberle 
v.  So.  Ry.  Co.,  79  S.  E.  792,  98 
S.  C.  89. 

6.  Of  limitation  of  time  for  pre- 
sentation of  claim.  Andrews  v. 
A.  C.  L.  R.  R.  Co.,  82  S.  E.  408, 
98  S.  C.  212. 

WAREHOUSEMEN. 

1.  What  a  warehouseman  chooses 
to  do  with  his  own  property,  or 
what  risks  he  mav  assume  in 
connection  therewith,  is  not  the 
test  of  his  legal  obligation  to 
the  property  of  the  bailor. 
Carolina  Rice  Co.  v.  West  Point 
Mill  Co.,  82  S.  E.  679,  98  S.  C. 
476. 

2.  Warehouseman  held  to  have 
burden  of  proving  that  damage 
to  goods  did  not  result  from  his 
negligence,  whether  the  bail- 
ment be  for  hire  or  gratuitous. 
Carolina  Rice  Co.  v.  West  Point 
Mill  Co.,  82  S.  E.  679,  98  S.  C. 
476. 

3.  In  action  for  damage  to  rice 
from  a  storm  which  flooded  the 
warehouse  in  which  it  was 
stored,  instruction  held  to  make 
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it  sufficiently  clear  that,  to  be 
available  as  a  defense,  an  act 
of  God  must  be  the  entire  cause 
of  the  loss.  Id.,  82  S.  E.  679, 
98  S.  C.  476. 

4.  Where  a  warehouseman  admits 
the  receipt  of  goods,  and  injury 
to  them  while  in  its  custody,  the 
burden  of  proof  is  on  it  to  show 
that  the  injury  occurred  with- 
out negligence  on  its  part,  and 
it  is  error,  in  such  case,  to 
charge  that  the  bailor  cannot 
recover  damages  unless  he  prove 
negligence  on  the  part  of  the 
warehouseman.  Id.,  82  S.  E. 
679,  98  S.  C.  476. 

5.  Whether  there  is  a  difference 
between  the  terms  "gross  negli- 
gence" and  "conscious  failure  to 
use  due  car"  used  as  synonyms 
in  a  charge,  will  not  be  con- 
sidered on  appeal,  whether  the 
trial  Court  was  not  requested  to 
differentiate  between  the  two 
terms.  Id.,  82  S.  E.  679,  98  S. 
C.  476. 

6.  A  charge  that  "when  the  bailee 
or  person  in  whose  care  the 
property  is,  has  taken  the  same 
care  of  the  bailed  property  as  he 
did  of  his  own,  a  presumption 
arises  that  he  had  exercised  due 
care,"  held,  erroneous,  (a)  pre- 
senting a  false  standard  for  the 
measurement  of  due  care,  and 
(b)  instructing  the  jury  what 
inference  of  fact  should  be 
drawn  from  the  testimony  with 
reference  to  the  exercise  of  due 
care*  by  the  defendant  bailee. 
Id.,  82  S.  E.  679,  98  S.  C.  476. 

7.  A  charge,  "that  where  a  bailee 
provides  a  place  for  the  storage 
of  goods,  safe  from  all  but  ex- 
traordinary events,  he  is  not 
liable  for  damages  directly  re- 
sulting from  storm,  tidal  wave 
or  flood,  such  as  had  occurred 
but  twice  in  a  generation,"  is 
unon  the  facts,  and  erroneous. 
Id.,  82  S.  E.  679,  98  S.  C.  476. 

WATERS  AND  WATER- 
COURSES. 

1.  Where  a  water  company  is 
guilty  of  any  illegal  discrimina- 
tion by  charging  certain  con- 
sumers a  less  rate  than  others, 


the  latter  may  not  sue  to  com- 
pel the  company  to  grant  the 
less  rate.  Paris  ML  Water  Co. 
v.  Camper  down  Mills,  82  S.  E. 
417,  98  S.  C.  304. 
2.  A  water  company  furnishing 
water  to  a  consumer  pursuant 
to  a  contract  fixing  the  price, 
but  silent  on  the  subject  of  in- 
terest, held  not  entitled  to  in- 
terest on  water  bills.  Id.,  82 
S.  E.  417,  98  S.  C.  804. 

WILLS. 

1.  A  devise  of  the  balance  of  tes- 
tatrix's estate  to  be  used  for 
keeping  up  certain  graves  at  F. 
church,  and  also  as  an  endow- 
ment fund  for  the  benefit  of 
such  church,  held  operative  as 
a  charitable  use.  Drennan  v. 
Agura,  82  S.  E.  622,  98  S.  C. 
391. 

WILFULNESS. 

See  also  Damages. 

1.  Though  a  tort-feasor  is  not  con- 
scious of  an  invasion  of  the 
rights  of  another,  yet  if  a  tort 
is  committed  in  such  a  manner 
or  under  such  circumstances 
that  the  jury  may  find  that  a 
person  of  ordinary  reason  and 
prudence  would  have  been  con- 
scious of  it  as  such,  it  warrants 
the  infliction  of  punitive  dam- 
ages. Eberle  v.  So.  Ry.  Co.,  79 
S.  E.  792,  98  S.  C.  89. 

2.  Want  of  wilfulness  of  carrier's 
agent  selling  a  ticket  containing 
a  limitation  which  led  the  con* 
ductor  to  regard  it  as  not  good 
on  the  train  in  question,  cannot, 
as  regards  punitive  damages, 
negative  the  wilfulness  of  the 
conductor  in  ejecting  the  pas- 
senger without  investigation  of 
his  reasonable  explanation.  Mc- 
Keown  v.  So.  Rif.  Co.,  82  S.  E. 
437,  98  S.  C.  388. 

WITNESSES. 

See  Evidence. 
1.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kill, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination    as    to    whether    he 
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had  previously  been  in  similar 
difficulties,  held  inadmissible  as 
exposing  him  to  a  criminal 
liability,  or  to  some  kind  of 
punishment,  or  to  a  criminal 
charge.  State  v.  Knox,  82  S.  E. 
278,  98  S.  C.  114. 

2.  Where  a  defendant  testifies  in 
his  own  behan,  his  character  for 
veracity  is  thereby  opened,  and 
he  may  be  cross-examined  about 
any  of  his  past  transactions 
affecting  his  credibility;  but  his 
testimony  in  his  own  behalf  does 
not  open  his  general  moral  char- 
acter. Id.,  82  S.  E.  278,  98  S. 
C.  114. 

8.  In  a  prosecution  for  assault 
and  battery  with  intent  to  kill, 
where  defendant  testified  in  his 
own  behalf,  questions  on  cross- 
examination  whether  he  had 
been  in  similar  difficulties  De- 
fore,  and  had  cut  a  certain 
named  person,  did  not  tend  to 
impeach  his  credibility,  as  dis- 
tinguished from  his  general 
moral  character,  and  hence  were 
inadmissible.    Id. 

4.  On  a.  trial  for  murder,  one 
jointly  indicted  with  defendant, 
but  not  on  trial,  was  a  compe- 
tent witness.  State  v.  Griffin, 
82  S.  E.  264,  98  S.  C.  105. 

5.  The  trial  Judge  may,  in  his 
discretion,  dispense  with  the  re- 
quirements of  rule  31,  which 
provides  that  only  one  counsel 
on   each   side   shall   examine   or 


cross-examine  a  witness.  Bar- 
nett  v.  Gottlieb,  82  S.  E.  406, 
98  S.  C.  180. 

WORK   AND   LABOR. 

1.  Compensation  for.  See  Champion 
v.  Hermitage  Cotton  Mills,  82 
S.  E.  672,  98  S.  C.  418;  Craw- 
ford v.  Rice  <$•  Hutchins  Balti- 
more Co.,  82  S.  E.  273,  98  S.  C. 
121. 

2.  Where  a  servant  hired  from 
month  to  month  breaches  his 
contract  of  employment,  leaving 
during  the  month,  he  cannot  re- 
cover upon  a  quantum  meruit 
for  services  rendered.  Daly  v. 
Jefferson  Hotel  Co.,  82  S.  E. 
412,  98  S.  C.  222. 

8.  In  an  action  by  a  servant  for 
compensation  for  services  ren- 
dered under  a  contract,  which 
he  breached,  proof  of  the  con- 
tract is  not  proof  of  the  value 
of  the  services  rendered  which 
will  support  a  recovery.  Daly 
v.  Jefferson  Hotel  Co.,  82  S.  E. 
412,  98  S.  C.  222. 

WORDS    AND    PHRASES. 

1.  "Resident."  Hayes  v.  Seaboard 
Air  Line  By.,  81  S.  E.  1102,  98 
S.  C.  6. 

2.  "Coroner's  inquest."  State  v. 
Griffin,  82  S.  E.  264,  98  S.  C. 
106. 

3.  "Proof  of  loss."  Padgett  v. 
North  Carolina  Home  Ins.  Co., 
82  S.  E.  409,  98  S.  C.  244. 


87—98. 
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